L  36.8: 
C76 


BOOKSTACKS- 
DOCUMENTS 


^  Federal  Contract  Compliance 

Manual 

\ 


U.S.  Department  of  Labor 

Employment  Standards  Administration 

Office  of  Federal  Contract  Compliance  Programs 


WITHDRAWN 

University  of 

Illinois  Library 

at  Urbana-Champaign 


UNIVERSITY  OF 

ILLINOIS  LIBRARY 

AT  URBANA-CHAMPA1GM 

BOOKSTACKS 


For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  D.C.  20402 


This  manual  details  the  policies  and  procedures  that  should  normally  be 
followed  by  all  Office  of  Federal  Contract  Compliance  Programs  (OFCCP)  person- 
nel in  enforcing  the  rules  and  regulations  in  Title  41  of  the  Code  of  Federal 
Regulations,  Chapter  60.   This  manual  conforms  to  the  requirements  of  Executive 
Order  12067. 

Further  guidance  on  policies  and  procedures  will  be  published  as  amendments 
to  this  manual. 

Deviations  from  the  instructions  in  this  manual  will  not  be  made  without  the 
approval  of  the  Director,  OFCCP. 

This  manual  will  be  used  as: 

o    An  instruction  manual  for  implementing  specific  enforcement 
procedures 

o    A  uniform  body  of  standards  for  supervisors  and  other  persons 
responsible  for  reviewing  or  auditing  the  implementation  of 
of  enforcement  procedures 

o    A  common  reference  source  for  help  in  resolving  questions  of 
policy  or  procedures 

Users  of  this  manual  are  encouraged  to  submit  recommended  changes  to  the 
Director,  OFCCP. 

Note:   The  terms  "reasonable"  and  "significant,"  as  used  in  this  manual,  are 
not  statistical  terms  in  the  professional  or  technical  sense  of  such 
words  unless  the  manual  specifically  so  states. 
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CHAPTER    1. 


1-10  Purpose    of   the  Federal  Contract  Compliance  Manual.      As  the 

primary  procedural  aid   of   the   Equal  Opportunity   Specialist 
(EOS),    the   Contract   Compliance   Manual: 

1-10.1  Outlines   in  detail  procedures  which   should  normally  be 

used   by  the   EOS  in   conducting  all  phases   of  compliance 
review  and   complaint  investigations. 

1-10.2  Provides   standards   supervisory  and  managerial  personnel   should 

normally  use   in   judging  the   adequacy  of  compliance   review 
files. 

1-10.3  Serves  as  a   reference  manual   for   all  Office    of  Federal 

Contract  Compliance  Programs   (OFCCP)   personnel   to  use 
in  answering  questions  relating  to  compliance   review  proce- 
dures and  policies. 

1-20  Relationship   of   the  Manual   to  Other  OFCCP  Documents. 

1-20.1  Relationship   to  Documents   Establishing  OFCCP  Authorities. 

All  procedures   outlined  in   this  manual  and  all   related 
policies  promulgated  herein   are   based  upon   Section  503    of   the 
Rehabilitation   Act   of    1973,    as  amended,   Section  402   of   the 
Vietnam  Era  Veterans   Readjustment  Assistance   Act   of    1974, 
Executive  Order    11246,    as  amended,   and  the   Secretary  of 
labor's  implementing  regulations  at  41   CFR  Chapter  60.      When 
appropriate,   the  manual  provides  citations   to  the   relevant 
regulatory   sections. 

1-20.2  Relationship   to  OFCCP  Documents   Enumerating  Policies  and 

Procedures.      The   OFCCP  Directives   System  provides   the  method 
for   distributing  interpretations   of   policy  and  instructions 
for   action.      As    supplementary  information  for  use  with   this 
manual,    the   System's   output   is  classified  in   two  collections 
of  documents : 

1-20. 2a  Administrative  and  Operating  Notices  provide   directions   for 

supervisory,   managerial,   and   other   review  personnel  at  area, 
regional,   and  national    office   levels   to  use   in  processing 
compliance   review  case   files  and   other  items  relating  to 
enforcement,    conciliation  and  the   application   of   sanctions 
and  penalties. 

1.20-2b  Policy   Issuances,    classified  to  pertinent  parts   of   41    CFR 

Chapter   60,    establish  OFCCP  positions  and  interpret   the 
regulations. 
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1-30  Changes   to  the   Text    of    the   Federal   Contract  Compliance   Manual. 

The  manual  is   subject   to  interpretative   and   clarifying 
changes.      All   changes   to  the   text   of   the  manual,   including 
all   additions  and   deletions,   are   effected  through  the   OFCCP 
Directives   System. 

1-40  Organization   of   the  Federal  Contract  Compliance  Manual . 

Chapters   spell    out   each  phase    of   the   compliance   review  or 
specialized   review   (such  as  preaward  compliance   reviews, 
complaint   investigations,   and   construction  compliance   reviews). 

1-50  OFCCP 's  Mandates — Executive  Orders  and  Statutes.      The  programs 

OFCCP  administers  are  implemented  under   or   directly  affected 
by  the   following  statutes  and  Executive  Orders: 

1-50.1  Executive  Order    11246    (30   FR    12319 ) (September  28,    1965), 

effective  October   24,    1965,   prohibits  employment  discrimina- 
tion  on  the   basis  of  race,   color,   religion,  and   national 
origin   by  Federal   contractors,    subcontractors,   and  federally 
assisted   construction  contractors  and   subcontractors. 
In   addition,   the   Executive  Order   requires  affirmative   action, 
regardless   of  whether  discrimination  has  ever    occurred,   to 
ensure   that  applicants  and  employees  are   treated  without 
regard  to  race,   color,   religion   or   national    origin.      The 
Order   delegated  administrative   responsibility  to  the   Secre- 
tary  of   Labor,   who  in  turn  delegated   responsibility  in  most 
respects   to  the   Director   of  a   newly  created  Office    of  Federal 
Contract  Compliance. 

1-50.2  Executive   Order    11375    (32   FR    14303 ) (October    17,     1967), 

effective  October   13,    1968,   amended  Executive  Order    11246  to 
add   sex  as  a   basis   for  nondiscrimination  and  affirmative 
action. 

1-50.3  Section  402   of   the  Vietnam  Era  Veterans   Readjustment  Assist- 

ance  Act    of    1974    (P.L.    93-508,    88    Stat.    1593,    38   U.S.C.    2012) 
requires  Federal   contractors  and  subcontractors  with  con- 
tracts  of  $10,000    or  more   to  take   affirmative   action  to 
employ  and  advance   in  employment  qualified   disabled   veterans 
and   veterans  of   the  Vietnam  era. 

1-50.4  Executive  Order    12086    (43   FR  46501)    (October    10,    1978), 

effective  October  8,    1978,   amended  Executive  Orders    11246  and 
11375   to  consolidate    the   Federal   Contract  Compliance  Program 
into  the   Department  of  Labor. 

1-50.5  Section  503    of   the   Rehabilitation  Act   of    1973    (P.L. 

93-112,    87   Stat.    393,    29  U.S.C.    793),   as  amended   (P.L. 
93-516,    88    Stat.    1619;    P.L.    95-602,    92    Stat.    2955),    requires 
Federal   contractors  and   subcontractors  with  contracts 
in  excess  of   $2,500   to  take   affirmative  action   to  employ 
and  advance   in  employment  qualified  handicapped  individuals. 
Executive   Order    11758,    39   FR   2075 
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(January  17,  1974)  authorizes  the  Secretary  of  Labor  to  issue 
regulations  implementing  Section  503. 

1-50.6  Executive  Order  11701,  38  FR  2675  (January  29,  1973)  author- 

izes the  Secretary  of  Labor  to  issue  regulations  pertaining 
to  the  mandatory  listing  of  job  openings  with  State  employ- 
ment services  under  Section  402. 

1-60  Glossary  of  Terms. 

1-60.1  Accessibility.   A  handicapped  individual's  ability  to  approach, 

enter  and  use  a  contractor's  facilities  easily,  particularly 
such  areas  as  personnel  office,  worksite,  and  public  areas. 

1-60.2  Adverse  impact.   A  substantially  different  rate  of  selection 

in  hiring,  promotion,  transfer,  training  or  in  other  employ- 
ment decisions  which  works  to  the  disadvantage  of  members  of 
a  race,  ethnic  or  sex  group.   If  such  rate  is  less  than  80% 
of  the  selection  rate  of  the  race,  sex,  or  ethnic  group  with 
the  highest  rate  of  selection,  this  will  generally  be  regard- 
ed as  evidence  of  adverse  impact.   But  see  41  CFR  60-3. 4(D). 
Compare  to  disparate  treatment  (section  1-60.32)  and  under- 
utilization  (section  1-60.103)  which  are  not  based  on  the  80% 
rule.   Adverse  impact  is  more  fully  explained  in  41  CFR  60-3.4. 

1-60.3  Affected  class.   One  or  more  employees,  former  employees,  or 

applicants  who  have  been  denied  employment  opportunities  or 
benefits  because  of  discriminatory  practices  and/or  policies 
by  the  contractor,  its  employees,  or  agents.   Evidence  of 
the  existence  of  an  affected  class  requires:   (1)  identifica- 
tion of  the  discriminatory  practices;  (2)  identification  of 
the  effects  of  discrimination;  and  (3)  identification  of 
those  suffering  from  the  effects  of  discrimination. 

1-60.4  Affirmative  action.   Those  results-oriented  actions  which  a 

contractor  by  virtue  of  its  contracts  must  take  to  ensure 
equal  employment  opportunity.   Where  appropriate,  it  includes 
goals  to  correct  underutilization,  correction  of  problem 
areas,  etc.   It  may  also  include  relief  such  as  back  pay, 
retroactive  seniority,  make-up  goals  and  timetables,  etc. 
See,  also,  41  CFR  60-1. 4(a) (1) ,  60-250. 4(a)  and  60-741. 4(a). 
See,  in  addition,  41  CFR  60-2.1,  60-2.2.,  60-2.10,  60-2.11, 
60-2.12,  etc.  and  60-4.2,  60-4.3,  etc. 

1-60.5  Affirmative  action  clauses.   Clauses  included  in  Federal 

contracts  and  subcontracts  detailing  the  affirmative  action 
requirements  for  disabled  veterans,  Vietnam  era  veterans  and 
handicapped  workers.   "Affirmative  action  for  disabled  veterans 
and  veterans  of  the  Vietnam  era"  is  included  in  all  Federal 
contracts  and  subcontracts  of  $10,000  or  more.   "Affirmative 
action  for  handicapped  workers"  is  included  in  all  Federal 
contracts  and  subcontracts  in  excess  of  $2,500.   Refer  to 
"Equal  Opportunity  Clause"  in  1-60.41. 
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1-60.6  Affirmative  Action  Program.   A  written,  results-oriented 

program,  meeting  the  requirements  of  41  CFR  Part  60-2,  60- 
250.5  and  60-741.5,  in  which  a  contractor  details  the  steps 
it  will  take  to  ensure  equal  employment  opportunity,  includ- 
ing, where  appropriate,  remedying  discrimination  against  an 
affected  class,  etc. 

1-60.7  Aggregate  workforce.   For  geographic  areas  designated  by 

OFCCP  under  41  CFR  60-4.6,  the  total  workforce  of  a  covered 
construction  contractor.   The  term  encompasses  all  of  the 
contractor's  workforce,  including  those  performing  on  feder- 
ally funded  or  assisted  and  all  nonfederal  projects  within 
the  designated  geographical  area. 

1-60.8  American  Indian  or  Alaskan  Native.   A  person  with  origins  in 

any  of  the  original  peoples  of  North  America  and  who  maintains 
cultural  identification  through  tribal  affiliation  or  community 
recognition. 

1-60.9  Annual  goal.   A  yearly  target  expressed  as  both  a  number  and 

a  percentage,  for  placing  minorities  or  females  in  a  job 
group  for  which  underutilization  exists.   It  should  normally 
be  the  maximum  rate  that  can  be  achieved  by  making  every 
good-faith  effort. 

1-60.10  Anti-nepotism  policy.   Policies  or  practices  that  limit  the 

simultaneous  employment  by  a  contractor  of  two  or  more  members 
of  the  same  family. 

1-60.11  Applicant  for  employment.  A  person  who  files  a  formal  applica- 

tion, or  by  some  other  means  (resume,  letter,  request,  etc.) 
indicates  a  specific  desire  to  be  considered  for  employment. 
An  applicant  log  should  record  requests  for  employment  made 
in  person  whether  or  not  an  application  form  is  completed. 

1-60.12  Applicant  flow  data.   A  statistical  compilation  of  employment 

applicants  showing  the  specific  numbers  of  each  racial,  ethnic, 
and  sex  group  who  applied  for  each  job  title  (or  group  of  job 
titles  requiring  similar  qualf ications)  during  a  specified 
time  period. 

1-60.13  Apprentice.  A  worker  who  is  employed  to  learn  a  skilled 

trade  in  a  structural  program  of  on-the-job  training  and 
related  instruction. 

1-60.14  Asian  or  Pacific  Islander.   A  person  with  origins  in  any  of 

the  original  peoples  of  the  Far  East,  Southeast  Asia,  the 
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Indian    Subcontinent,    or    the   Pacific    Islands.      This   area 
includes,   for   example,   China,    Japan,    Korea,   the  Philippine 
Republic,   and  Samoa. 

1-60.15  Availability.      The  percentage  of  minorities   or  women  who   have 

the   skills   required    for    entry   into   a   specific   group,    or  who 
are  capable  of   acquiring   them. 

-1-60.16  Back  pay.      Compensation  for  past   economic    losses    (such  as 

lost  wages,    fringe   benefits,    etc.)    caused   by  a   contractor's 
discriminatory  employment  practices,   including,   e.g.,   its 
failure    to  remedy  the   continuing  effects   of  past  practices. 
Refer   to  "front  pay"   in   section    1-60.80. 

1-60.  17  Black,    not    of   Hispanic    origin.      A  person  with   origins   in   any 

of   the   black  racial    groups   of   Africa  who  is  also  not   of 
Hispanic    origin. 

i_60-18  Bona   fide   occupational   qualification    (BFOO^  .      Employment 

in   particular  jobs  may  not  be   limited    to   persons   of   a 
particular   sex,    religion,    or   national   origin  unless    the 
employer   can   show   that   sex,    religion,   or  national   origin 
is   an  actual   qualification  of   performing    the  job.      But 
refer    to   2-250. 2e. 

1-60.19  Bump-back   rights.       Right    of   an   employee    to   displace   another 

in  the   event   of   a   layoff    or   reduction  in  force. 

1-60.20  Business  necessity.      Justification  for   an   otherwise  prohib- 

ited employment  practice   based    on   a  contractor's  proof 
that:    (1)    the    otherwise  prohibited  employment  practice   is 
essential   for   the    safety  and  efficiency  of   the   business,   and 
(2)    no   reasonable   alternative  with  a  lesser  impact   exists. 

1-60.21  Career   counseling.      Discussion   between   a  contractor   and  an 

employee    or   group   of   employees   to  plan   a  course    of    training 
and  advancement   for   the   employee    or   group. 

1-60.22  Compliance.      Adherence    to   the    applicable    equal    opportunity 

clause    or   affirmative   action   clauses.      In   establishing 
methods   for   carryi-ng  out   its   obligations,    the   contractor 
shall   follow  the   requirements   of   the   applicable    regulations 
of   41    CFR   Chapter   60,    and   Executive   Order    11246,    as   amended, 
Section  503    of   the   Rehabilitation   Act   of    1973,   as  amended, 
and/or   Section   402   of   the  Vietnam  Era  Veterans   Readjustment 
Assistance    Act    of    1974. 

1-60.23  Conciliation.      Discussion    between   OFCCP  and  a    contractor 

aimed   at    resolving  findings   of   noncompliance. 
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1-60.24  Conciliation  agreement.   A  written  agreement  between  a 

contractor  and  OFCCP  that  details  specific  contractor  commit- 
ments to  resolve  identified  compliance  deficiencies  which  are 
set  forth  in  the  agreement. 

1-60.25  Continuing  discrimination.   Where  individuals  or  groups  suffer 

the  current  effects  of  past  discrimination  which  have  not  been 
remedied.   This  may  include,  for  example,  loss  of  income  or 
other  benefits,  lower  job  seniority,  or  other  injuries. 

1-60.26  Construction  contract.   Any  contract  for  the  construction, 

rehabilitation,  alteration,  conversion,  extension,  demolition 
or  repair  of  buildings,  highways,  or  other  changes  or  improve- 
ments to  real  property,  including  facilities  providing 
utility  services.   The  term  includes  supervision,  inspection 
and  other  onsite  functions  incidental  to  actual  construction. 

1-60.27  Contracting  agency.   Any  department,  agency,  establishment, 

or  instrumentality  in  the  executive  branch  of  the  government, 
including  any  wholly  owned  Government  corporation,  which 
enters  into  contracts.   With  respect  to  Federally  assisted 
construction  contracts,  this  term  also  includes  the  grant  or 
aid  recipient. 

1-60.28  Deficiency.   Noncompliance  with  a  requirement  of  Executive 

Order  11246,  Section  503  of  the  Rehabilitation  Act  of  1973, 
Section  402  of  the  Vietnam  Era  Veterans  Readjustment  Assis- 
tance Act  of  1974,  including  implementing  rules,  regulations, 
or  orders. 

1-60.29  Dictionary  of  Occupational  Titles.   Publication  of  the 

Employment  and  Training  Administration,  U.  S.  Department  of 
Labor,  that  classifies  more  than  20,000  jobs  based  on  their 
duties  and  commonly  required  qualifications. 

1-60.30  Disabled  veteran.   A  person  entitled  to  compensation  under 

laws  administered  by  the  Veterans  Administration  for  disa- 
bility, or  a  person  whose  discharge  or  release  from  active 
duty  was  ^or  a  disability  incurred  or  aggravated  in  the  line 
of  duty. 

1-60.31  Discrimination.   Illegal  treatment  of  a  person  or  group 

(either  intentional  or  unintentional)  based  on  race,  color, 
national  origin,  religion,  sex,  handicap  or  veteran  status. 
The  term  also  includes  the  failure  to  remedy  the  effects  of 
past  discrimination. 
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1-60.32  Disparate    treatment.      Differential   treatment   of    employees 

or   applicants   on   the   basis   of    their   race,    color,    religion, 
sex,    national   origin,    handicap,    or  veteran's   status 
(including,    for   example,    the   situation  where  applicants 
or   employees   of   a   particular   race  or   sex  are  required    to 
pass   tests   or  meet   educational  requirement,    etc.,    which 
similarly   situated   contemporary  applicants   or   employees   of 
another  race   or  sex  were  not   required   to   take  or  meet.) 

1-60.33  Dun's   number.       A   special    number    assigned   to   a    business   by   Dun 

S,   Bradstreet    for   computer   identification. 

1-60.34  EEO-1    report    (also   termed   Standard   Form    100).       The    Equal 

Employment   Opportunity    Employment    Information    Report,    an 
annual    report    filed   with    the    Joint    Reporting  Committee 
(composed   of   OFCCP  and   EEOC )    by  employers    subject   to  the 
Executive   Order    or   to  Title   VII    of    the    Civil   Rights   Act    of 
1964,    as   amended.      This   report   details   the    race,    ethnic,   and 
sex    composition    of   an   employer's  work   force    by    job   category. 

1-60.35  EEO-2   report.      The   Equal   Employment  Opportunity  Apprentice- 

ship  Information   Report,   an   annual    report   filed  with   the   EEOC 
Survey  Branch  by  all    joint   labor-management   apprenticeship 
committees.      This  report  details   the    race,   ethnic,   and   sex 
composition   of   participants   in   apprenticeship   programs. 

1-60.36  EEO-3    report .      The    Equal    Employment   Opportunity    Labor   Union 

Report,   an   annual    report   filed   by  labor  unions  with   the   EEOC 
Survey  Branch.      It  contains  information   on   the    race,   ethnic, 
and   sex   composition    of   union  membership  and   referrals   for 
empl oyment . 

1-60.37  EEO-4   report .      The   Equal   Employment   Information   Report,   an 

annual   report   filed    by  State   and   local    governments  with   the 
State    and  Local    Reporting  Committee    (composed    of    EEOC,    HEW, 
HUD,    DOT,    OPM  and  OFCCP).       It    sets    forth   the    race,    ethnic, 
and   sex   composition   of   their  work   force   by  activity  and    job 
classification. 

1-60.38  EEO-5    report.      The    Equal    Employment   Opportunity    Elementary- 

Secondary   Staff    Information   Report,   an   annual    report   filed 
with   the   School   Reporting  Committee    (composed    of   EEOC, 
HEW/OCR,    and   the   National    Center   for   Education    Statistics). 
It  details   the    race,   ethnic,   and   sex   composition   by   job 
category,    of  elementary  and   secondary   school   staffs. 

1-60.39  EEO-6    report.      The    Equal    Employment   Opportunity    Higher 

Education   Staff    Information   Report,   an  annual    report   filed 
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with   the   Higher   Education   Reporting  Committee    (composed    of 
OFCCP,    HEW/OCR  and   :EEOC )    by  colleges   and   universities.      It 
details  by   job  category,    the    race,   ethnic,   and   sex   composi- 
tion   of   their   staffs. 

1.60.40  Employment   offer.      An   employer's   offer   to  an   applicant   for 

employment,   usually  in   a   specified   job. 

1-60.^1  Equal    opportunity   clause.      The    seven    subparagraphs   contained 

in   Section   202.  of   Executive   order    11246,   as  amended,   and 
required  to   be  part    of  all   contracts  covered   by  the   Executive 
Order.      Pursuant   to  41    CFR   60-1.4 (e)    and  60-4.9,    the   clause 
is  a  part   of  all   covered   contracts  whether   or   not   it   is 
physically  incorporated  into  the   contract  and  whether   or   not 
the   contract  is  writiten. 

1-60.42  Exempt  contractor.      Any  Government  contractor   or   subcontrac- 

tor   exempt   frim   some   or  all    of   the  provisions   of  41    CFR 
Chapter   60   according  to  the    standards   set   forth  in  41    CFR 
60-1.5,    60-250.3,    or    60-741.3. 

1-60.43  Federally  assisted  construction  contract.      Refer   to  41    CFR 

60-1.3. 

1-60.44  Focus   job  area.      A  unit   of  an  establishment's  workforce 

(such   as  a  sc"i~rity   unit,    department,    line  of   progression, 
or   job   title,    as   appropriate;    in   wh?"h  minorities   or  women 
are  concentrated  or  ur.derrepresented   relative  cither   to   their 
overall   representation   in   the  relevant  workforce   sector   ur   rn 
their   availability   for   the   jobs   in   question.      This   concept 
is   related    to   determining   the   existence   of   discrimination 
rather   than   to   the  process   of   finding  underutilization   for 
the  purpose   of    setting   goals   as  part   of   the   contractor's 
affirmative   action  program. 

1-60.45  Fringe   benefits.      Medical,   hospital,   accident,    life   insurance, 

and/or   retirement  benefits,  profit    sharing,    bonus  plans, 
leave,   and   other   terms  and   conditions   of  employment   other 
than  wage   or   salary  compensation. 

1-60.46  Front  pay.      Compensation  provided  an   individual    or    group 

which  begins  when   a   remedy  for   alleged   discrimination  is 
agreed  to  and  ends  when   the   individual    or    group  attains  its 
"rightful  place."      Refer   to  "back  pay"   in   section   1-60.23. 

1-60.47  Goals  for  non-construction  contractors.      A  contractor- 

established  employment   target   for  minorities   or  women  where 
the   contractor   has   identified  underutilization   of,    or    other 
employment  problems  relating  to,   minorities   or  wemen  in 
certain   job  categories.      The   contractor   agrees   to  make   a   good 
faith   effort   to  achieve 
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its  goals.   Goals  are  expressed  as  both  numbers  and  percent- 
ages.  They  are  not  quotas.   See  41  CFR  Part  60-4  for  con- 
struction contract  goals. 

Good  cause.   A  legally  acceptable  defense  for  not  having 
taken  an  action  that  would  otherwise  be  required.   "Good 
cause"  for  a  violation  of  41  CFR  Chapter  60  can  normally  be 
demonstrated  only  by  showing  that  a  firm  is/was  not  covered 
by  the  regulation  allegedly  violated,  or  exempt  from  the 
regulation. 

Good  faith  efforts.   Those  actions  required  by  41  CFR  Chapter 
60,  and  those  the  contractor  may  voluntarily  develop,  to 
achieve  compliance  with  the  contract's  equal  opportunity  and 
affirmative  action  clauses. 

Government  contract.   A  written  or  unwritten  agreement  or 
modification  thereof  between  a  contracting  agency  and  any 
person  or  firm  for  the  furnishing  of  supplies  or  services,  or 
for  the  use  of  real  car  personal  property,  including  lease 
arrangements  (41  CFR  60-1.3). 

1-60.  51  Handicapped  individual.   Any  person  who  (1)  has  a  physical  or 

mental  impairment  tha  t  substantially  limits  one  or  more  of 
his  or  her  major  life  activities;  (2)     lhas  a  record  of 
such  Vinpai rmerii: ,  or  i3)  is  regarded  as  having  such  an  impair- 
ment.  A  handicap  is  "substantially  limiting"  if  it  is  likely 
to  cause  difficulty  in  securing,  retaining,  or  advancing  in 
employment.   Refer  to  Appendix  A  of  41  CFR  Part  60-741. 

1-60.  52         Hispanic.   A  person  of  Mexican,  Puerto  Rican,  Cuban,  South 
American,  or  other  Spanish  culture  or  origin,  regardless  of 
race. 

1-60.53  Impact  ratio.   For  employment  decisions  which  offer  people 

employment  opportunities  (e.g.  hire,  promotion,  training) 
the  impact  ratio  for  a  group  is  the  selection  rate  for  the 
group  divided  by  the  selection  rate  for  the  group  with  the 
highest  selection  rate.   For  any  adverse  employment  decision 
(e.g.,  termination,  disciplinary  action,  layoff),  the  impact 
ratio  is  the  (termination)  rate  of  the  group  with  the  lowest 
rate  divided  by  the  (termination)  rate  for  the  group  in 
question.   Impact  ratios  are  compared  to  the  80%  rule  of 
thumb  to  determine  adverse  impact  under  41  CFR  Part  60-3.4 
(See  Q&A  #10-12). 

1-60.54  Internal  review  procedure.   A  procedure  by  which  an  employer 

can  adequately  address  and  resolve  a  complaint  of  employment 
discrimination  made  by  a  handicapped  individual,  a  disabled 
veteran,  or  a  veteran  of  the  Vietnam  era  (for  example, 
grievance  procedures  under  a  collective  bargaining  agreement, 
EEO  counselor;;,  etc.). 

1-60.55  Invitation  to  self-identify.   An  invitation  by  the  contractor 

extended  to  all  employees  and  applicants  for  employment  who 
believe  the\  are  covered  by  Section  402  or  503  to  identify 
themselves  as  handicapped  or  disabled  for  purposes  of  making 
reasonable  accommodations  and  taking  affirmative  action  on 
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their  behalf.  All  information  obtained  in  response  to  such 
an  invitation  shall  be  kept  confidential  in  accordance  with 
41   CFR  60-741.5 (c)  or  60-250. 5(c). 

1-60.56  Job  area .      Any   subunit.  of  a   blue-   or  white-collar  work  force 

sector    (such  as  a   department,    job   group,    job  title). 

1-60.57  Job  area  acceptance   range    (JAAR).      A  sliding   scale    of  minority 

or  female   representation   in   job  areas  based    on   their  percent- 
ages in   the   contractor's  work   force.      JAAR  is  a  mathematical 
formula  used  to  identify  possible   affected   classes,   and 
concentration   and  underrepresentation   of  minorities   and  women 
in   the   contractor's  work   force.      JAAR  is  not   the    same   as   the 
process   for   determining  underutilization   nor   is  it  conclusive 
proof   of  discrimination.      Refer   to  section    1-60.151. 

1-60.58  Job  categories.      The   nine  designated   categories   of   the   EEO-1 

report:  officials  and  managers,  professionals,  technicians, 
sales  workers,  office  and  clerical,  craft  workers  (skilled), 
operatives  (semi-skilled),  laborers  (unskilled),  and  service 
workers. 

1-60.59  Job  description.      A  written   statement  detailing  the   duties   of 

incumbents   in   a  particular   job  title. 

■!-j0.6u  Job   group.      One    or  more   positions   laving  similar   content, 

wage   rates,   and   opportunities.      Refer   to  41    Ct'K   60-2,  1Kb). 

1-60.61  Job  specification.      Minimum  qualifications  necessary  to 

perform  a   job. 

1-60.62  Layoff.      The  process  by   which  workers   are    removed   from  the 

active  payroll  to  the  inactive  payroll  during  a  reduction  in 
force    (RIF). 

1-60.63  Life  activities.      Activities  including  but   not  limited  to 

communication,   ambulation,    self  care,    socialization,   evalua- 
tion,  vocational  training,    employment,   transportation,    or 
adaptation   to  housing. 

1-60.64  Line   of  progression.       Refer   to  progression  line  charts, 

section    1-60.117. 

1-60.65  Line    of  promotion.      Refer   to  progression  line  charts,    section 

1-60.117. 

1-60.66  Mandatory   job  lis;ting.      The  provision  under   Section  402    of 

the  Vietnam  Era  Veterans   Readjustment  Assistance   Act  which 
requires  covered    employers   to  list    suitable   job   openings  with 
the   local    office    of   the    State  Employment  Service. 
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1-60.67  Minorities.      All  persons  classified  as  black   (not   of   Hispanic 

origin),   Hispanic,   Asian,    or  Pacific   Islander,  American 
Indian   or   Alaskan  native. 

1_60.  68  New  hire.      A  worker  added  to  an   establishment's  payroll   for 

the   first   time. 

,-60.  69  Noncompliance.      Failure   to  follow  the   conditions   set   out  in   a 

contractor's  equal    opportunity   or   affirmative   action   clauses, 
and  the   regulations  applicable    through  those   clauses    (i.e., 
41    CFR  Chapter   60). 

i-60.70  Organizational  unit.      A   group   of   closely  related   jobs  or 

functions  (for  example,  a  department,  division,  branch,  or 
section)    functioning  as  a   single  unit. 

1-60.  71  Physical  and  mental    job  qualification  requirements.      Physical 

and  mental  health   standards  established    by  contractors   for 
determining  an   applicant's   or   employee's  ability  to  perform  a 
job. 

1-60.  72  Placement.      Assignment   of   a  person   to  a  job. 

1-60.  73  Preemployment  medical   examina'cion  •      An  evaluation   by  the 

employer    of   the   health    status   of   applicants   cr   employees  made 
through  written  questionnaires   or   examinations  by  company- 
designated  physicians  as  part   of   the   hiring  process. 

1-60.  7A  Problem   job   groups.      A  job   group   for  which  a  compliance 

question  must   be    resolved    (for   example,   missed    goals). 

1-60.  75  Progression  line  charts.      Lists   of   job  titles  in  a  broad   job 

family,  generally  starting  with  the  less  difficult,  lower 
paying  jobs  and  progressing  to  the  more  difficult,  higher 
paying  jobs. 
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1-60.76  Progression   sequences.      A  hierarchy   of   job  titles   through 

which  an  employee  may  progress  in   following  a   career  path   or 
ladder.      Such   sequences   generally  begin  with  lower  paying 
job  titles  and  ascend,   through  intermediate  job  titles,   to 
higher  paying  job  titles. 

1-60.77  Prcmotable  minorities  and  women.      Minorities  and  women 

eligible  for  promotion   on  the   basis  of   selection  criteria 
which  are  Valla  under  41    CFR  Part  60-3. 

1-60.78  Promotion.      Any  personnel  action   resulting  in  movement   to  a 

position   affording   higher  pay,    or   greater   rank,   and/ or 
provides   for   greater   skill    or   responsibility,    or   the    oppor- 
tunity to  attain   siacn# 

1-60.79  Qualified  disabled  veteran.      A  disabled  veteran  as  defined  in 

section   1-60.51   who  is  capable    of  performing  a  particular   job 
with   reasonable   accommodation   to  his   or   her   disability. 

1.60.80  Qualified  handicapped  individual.      A  handicapped  individual 

as  defined  in  41   CFR  60-741.2  who  is  capable   of  performing  a 
particular   job  with   reasonable   accommodation  to  his   or   her 
handicap. 

1-60.81  Reasonable  accommodation    (402/503).      Alterations,    adjust- 

ments   or   changes   in   the  job,    the  workplace  and/or   term  or 
condition   of   employment  which  will   enable  an  otherwise 
qualified   handicapped    individual   or  disabled  veteran   to 
perform  a  particular   job   successfully,   as  determined  on 
a  case  by  case  basis   depending  on   the   individual  cir- 
cumstances. 

1-60.82  Reasonable  accommodation    (60-50).      Refer    to   3-130. lb   and 

130.2c. 

1-60.33  Recall.      Returning  workers   to  active   employment   frcm  layoff. 

1-60.84  Recruiting  and  training  agency.      Any  agency,    firm,    or  person 

that  refers  workers   to  a  contractor,    or  which  provides   or 
supervises  apprenticeship  or  training  for  a  contractor. 

1-60.85  Referral.      The  process   of    sending  job  seekers   to  employers  by 

community  organizations,   employment  agencies,    labor   organiza- 
tions or   other   sources. 

1-60.86  Regarded  as  handicapped.      An   individual  who  has  no  physical 

or  mental  impairment,  or  whose  impairment  does  not  substan- 
tially limit  major  life  activities,  but  who  is  treated  by  a 
contractor   as   having  such  a  limitation^ 

1-60.87  Rehire.     To  return  a  worker   to  the  payroll  after  a  complete 

break  in   service . 

1-60.83  Relevant  labor  market  area.     Geographic   area   used  to  deter- 

mine  availability    (Refer   to  section  2-160.5). 
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1-60.  89  Requisite   skills.      Those    skills  that  make   a  person   eligible 

for   consideration  for   employment   in  a  job.      (The    term   should 
not  be   confused  with   the    total   representation   of  minorities 
or  women  in  job  titles   of   the   contractor  under   review  or  with 
the  population   of    such  persons  in   the   relevant  labor   area.) 

1-60.  90  Ri ghtf ul  place .      The   job  that  an   affected-class  member  would 

now  hold  had  there   been   no  discrimination. 

1-60.  91  Skills  inventory.      A  list   of  persons  and  their   skills,   kept 

by  a   contractor   to  encourage  maximum  utilization   of   the 
skills  of  applicants   or   employees. 

1-60.  92  Standard  Industrial  Classification  Code    (SIC).      A  numerical 

coding  system  developed  under   the    sponsorship   of    the   Office 
of  Management  and  Budget   that  classifies  establishments  by 
principal  activity   or   service. 

1-60.  93  Subcontract.       Refer    to  41    CFR   60-1.3. 

1-60.  94  Substantially   limits.      Where   a   handicap  affects  an  individ- 

ual's employability   to  such  a  degree   that   he/she   is  likely  to 
have  difficulty  in   securing,    retaining  or   advancing  in 
employment. 

1-60.95  Support  data.      Statistical   data,    documentation,   and   other 

materials  regarding  employment  practices;  generally  used  in 
development,  support  and/ or  justification  of  an  affirmative 
action  program. 

1-60.96  Systemic   discrimination.      Employment   policies   or   practices 

which,    though   often  neutral   on   their   face,    serve   to   differen- 
tiate  or    to   perpetuate  a   differentiation   in   terms  of   condi- 
tions  of   employment   of   applicants   or   employees   because  of 
their   race,    color,    religion,    sex,    national   origin,    handicap 
or  veteran's   status.      Systemic   discrimination  normally   relates 
to   a  recurring   practice   rather    than   to   an   isolated   act   of 
discrimination,    and  may   include   failure   to   remedy   the 
continuing   effect's   of   past   discrimination.      Intent    to   dis- 
criminate may   or  may   not   be   involved. 

1-60.97  Termination.      Separation   of  an   employee   from  the   active  and 

inactive  payroll. 

1-60.  98  Terms  and  conditions   of   employment.      The   entirety  of    the 

environment  in  which  an   employee  works.      The    term  encompasses 
all   aspects  of   an   employee's  relationship  with   his  or   her 
employer   and   fellow  employees,    including:      compensation, 
fringe   benefits,  physical   environment,   work-related   rules, 
work  assignments,   training  and  education,   and   opportunities 
to   serve    on   committees   and    decision-making   bodies. 

1-60.99  Training: 
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1-60. 99a  Formal.      A   structured  program,    often  in  a  classroom   setting, 

to  develop  an  individual's  skills  and  abilities.  Some  or  all 
aspects   of   on-the-job  training  may   fall   into  this  category. 

1-60. 99b  Informal.      Experience- oriented  training  to  increase   an 

individual's   skills  and  abilities.      Typically,    most   aspects 
of   on-the-job  training  fall   into  this  category. 

1-60.100  On-the-job  training.      The  process   of   learning  a   job   by 

actually  performing  it   under   close    supervision   or  with 
assistance. 

1-60.101  Vestibule   training.      Informal    orientation  provided   by  the 

contractor   for   the   benefit   of  new  employees. 

1-60.102  Transfer.      Movement   from  one  position   or   function   to  another. 

1-60.103  Unde ruti li za ti on .      Employment   of  members   of   a   race,   ethnic, 

or   sex    group  in  a   job   or   job   group  at  a   rate   below  their 
availabiity.      The   concept   of   underutilization  includes  any 
numerical   disparity,   and  is  not  limited   by  the  80%   rule 
applicable   to  concepts   such  as  adverse   impact.      Underutiliza- 
tion for   contractors   subject   to  41    CFR  Part  60-2   is  determined 
by  conducting  a   job   group  analysis  according  to  41    CFR 
60-2.11     (b). 

1-60.104  Validation  in  accordance  with  OFCCP   regulations  entitled 

Uniform  Testing  and  Selection  Guidelines.      The  process   that  a 
contractor   carries   out   under  41    CFR  Part  60-3   to  establish 
that  an  employee    selection  device    such  as  a   test   or   an 
education   requirement  is  an  unbiased  predictor   of   performance 
on   the   job. 

1-60.105  Veteran   of   the  Vietnam  era.      A  person  who   served   on   active 

duty  for   a  period   of  more    than    180   days,   any  part   of  which 
occurred    between   August   5,     1964   and   May   7,     1975,    and   was 
discharged   or   released  therefrom  with   other   than   a  dishonor- 
able  discharge;    or  who  was  discharged    or   released   from  active 
duty  for   a   service-connected   disability  if   any  part   of    such 
active  duty   was  performed   between   August   5,    1964   and  May   7, 
1975;    and  who  was   so  discharged   or   released  within  48   months 
preceding  an   alleged   violation   of   the  Vietnam  Era  Veterans' 
Readjustment  Assistance   Act   of    1974,    the   affirmative  action 
clause,    or   the    regulations  issued  pursuant   to  the   Act. 

1-60J.06  White,    not   of  Hispanic   origin.      A  person  with   origins  in   any 

of   the    original  peoples   of   Europe,   North  Africa,    or   the 
Middle   East  who  is  not   of   Hispanic    origin. 

1-60  J.07  Willful  violation.      An   act  committed   by  a   contractor  who 

could  be  expected  to  know  its  consequences,  or  failure  to  act 
where  a  reasonable  person  would  be  expected  to  understand  the 
result   of    such   failure    (for   example,  perpetuation   of   the 
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effects   of   past  discrimination   by  failure   to  change   a   senior- 
ity  system) . 

Work   force    sector.      Either    the    blue-    or   white-collar   division 
of   a   contractor's   total   work   force. 

Glossary    of   General   Abbreviations. 

AAP     Affirmative   Action  Program 

AMIS      Automated  Management   Information   System 

AO      Area    Office,    OFCCP 

AOD      Area    Office   Director,    OFCCP 

ARA     Assistant   Regional  Administrator,   OFCCP 

CEO      Chief   Executive  Officer 

CFR      Code    of   Federal    Regulations 

CIDS      Contractor    Identification   Data    System 

D&B     Dun  &  Bradstreet 

POL      Department   of   Labor 

PRO      Division   of   Regional   Operations. 

EEO      Equal   Employment   Opportunity 

EEOC      Equal   Employment   Opportunity   Commission 

EO      Executive  Order 

EOS      Equal   Opportunity    Specialist 

ESA      Employment   Standards  Administration 

ETA      Employment   and   Training  Administration 

FOIA     Freedom  of    Information  Act 

IRA      Impact    Ratio. 

JAAR      Job  Area    Acceptance    Range 

MIS      Management    Information    System 
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1-70.32  NO   National  Office,  OFCCP 

1-70.33  QAM  Office  of  Administrative  Management,  ESA 

1-70.34  OFCCP   Office  of  Federal  Contract  Compliance  Programs 

1-70.35  OMB   Office  of  Management  and  Budget 

1-70.40  OMBE   Office  of  Minority  Business  Enterprise 

1-70.42  PCIR  Post  Contract  Implementation  Report 

1-70.43  PCO   Procuring  Contracting  Officer 

1-70.44  RA   Regional  Administrator,  ESA 

1-70.50  RO   Regional  Office,  OFCCP 

1-70.51  SCRR   Standard  Compliance  Review  Report 

1-70.52  SIC   Standard  Industrial  Classification 

1-70.53  SMSA   Standard  Metropolitan  Statistical  Area 

1-70.54  SOL   Solicitor  of  Labor 

1-70.55  TERO  Tribal  Employment  Rights  Office. 

1-70.56  USES   United  States  Employment  Service 

1-80  Topical  Index  (Reserved). 
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2A  INTRODUCTION 

2A00       CONTENTS  OF  CHAPTER 

Chapter  2  outlines  the  procedures  to  be  used  in  conducting  the  desk 
audit  portion  of  the  compliance  review  whether  it  is  conducted  in 
the  office  or  onsite. 

2A01       PURPOSE  OF  DESK  AUDITS 

Desk  audits  are  a  major  component  of  compliance  reviews.  By 
careful  and  systematic  review  of  the  documents  and  materials 
provided  by  covered  contractors  and  subcontractors,  the  Equal 
Opportunity  Specialist  (EOS)  can  begin  to  determine  whether  they 
are  complying  with  relevant  provisions  of  41  CFR  Chapter  60,  are 
not  discriminating  and  are  taking  affirmative  action  to  ensure 
equal  employment  opportunity  without  regard  to  race,  color, 
religion,  national  origin,  sex,  handicap,  or  status  as  a  special 
disabled  or  Vietnam  era  veteran.  Desk  audits  enable  the  EOS  to 
review  a  contractor's  compliance  with  its  affirmative  action  and 
equal  opportunity  obligations  at  a  particular  establishment,  and 
specifically  to: 

(a)  Workforce  Structure.  Personnel  Policies  and  Procedures: 
Examine  the  contractor's  basic  organizational  structure, 
personnel  policies  and  procedures. 

(b)  Good  Faith  Efforts:  Identify  areas:  (1)  where  there  has  been 
a  lack  of  goals  progress  and  further  information  is  needed 
onsite  to  evaluate  the  contractor's  good  faith  effort, 
including  the  development  and  implementation  of  programs 
designed  to  improve  opportunities  for  minorities  and  women. 

(c)  Potential  Discrimination:  Identify  areas  for  an  in-depth 
investigation  of  potential  discrimination:  (1)  where  minor- 
ities and  women  are  underrepresented  and  concentrated  in  the 
workforce;  (2)  where  employment  activity  has  been  disadvan- 
tageous to  minorities  or  women;  and  (3)  where  there  may  be 
problems  in  the  compensation  of  minorities  or  women  vs. 
others. 

2A02       PURPOSE  AND  PRINCIPLES  OF  AAPS 

Desk  audits  should  be  conducted  with  the  following  AAP  principles 
as  points  of  reference: 
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(a)  Equal  Employment  Opportunity:   Equal  employment  opportunity 
requires  that  a  contractor  eliminate  and  remedy  all  discrim- 
ination.  A  contractor's  personnel  policies  and  practices 
must  not  discriminate  against  any  persons  because  of  their 
race,  color,  religion,  national  origin,  sex,  handicap  or 
covered  veteran  status . 

(b)  Affirmative  Action:   An  affirmative  action  program  is  a  set 
of  specific  and  result-oriented  policies  and  procedures  to 
which  a  contractor  commits  itself  to  apply  every  good  faith 
effort.   The  objective  of  those  procedures  plus  such  efforts 
is  equal  employment  opportunity. 

(c)  Completeness,  Reasonableness,  Acceptability:  The  affirm- 
ative action  program  will  be  judged  for  its  completeness, 
reasonableness,  and  acceptability. 

2A03       RELATIONSHIP  TO  THE  STANDARD  COMPLIANCE  REVIEW  REPORT 
(SCRR) 

The  Standard  Compliance  Review  Report  (SCRR)  and  its  instructions 
(Appendix  2A)  constitute  a  framework  for  conducting  the  desk 
audit  and  developing  and  implementing  an  onsite  investigative 
plan.   The  organization  of  this  Chapter  generally  parallels  that 
of  the  SCRR,  and  it  should  be  read  in  conjunction  with  the  SCRR 
instructions . 

(a)   Organization  of  the  SCRR:   The  SCRR  is  organized  into  three 
parts : 

(1)  Part  A:   Preparation:   Part  A  covers  preparation  for 
the  desk  audit,  including  such  areas  as  the  contrac- 
tor's past  review  history,  overall  EEO  trends  in  its 
workforce,  its  organizational  s-tructure,  and  the  ini- 
tial review  of  its  AAP  and  support  data  for  complete- 
ness, reasonableness,  and  acceptability. 

(2)  Part  B:   Affirmative  Action:   Part  B  summarizes  prob- 
lems with  the  AAP  and  support  data;  provides  for  analy- 
sis of  affirmative  action  progress  and  identification 
of  areas  where  additional  information  is  needed  to  de- 
termine good  faith  effort;  and  covers  implementation  of 
other  affirmative  action  obligations.   For  each  affirm- 
tive  action  problem  unresolved  at  the  conclusion  of 
desk  audit,  the  SCRR  provides  for  an  onsite  plan. 

(3)  Part  C:   Potential  Discrimination:   Part  C  includes 
review  of  the  workforce  analysis  for  concentrations/ 
underrepresentations) ,  impact  ratio  analyses,  and  com- 
pensation analyses .   For  each  potential  discrimination 
problem  unresolved  at  the  conclusion  of  desk  audit,  the 
SCRR  provides  for  an  onsite  investigative  plan. 
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(b)   SCRR  Potential  Discrimination  Worksheets:   The  SCRR  also 
includes  a  series  of  Potential  Discrimination  Worksheets 
designed  to  illustrate  the  steps  normally  necessary  to 
establish  particular  types  of  discrimination.   These 
Worksheets  and  their  instructions  are  in  Appendix  A  to 
Chapter  3.   Their  use,  although  encouraged,  is  optional. 
However,  the  "Key  Factors"  highlighted  at  the  beginning  of 
the  instructions  for  each  Worksheet  must  be  addressed  in  an 
analysis  if  the  Worksheet  applies  to  the  type  of  potential 
discrimination  problem  involved.   In  developing  an  onsite 
plan  for  the  investigation  of  potential  discrimination 
issues,  therefore,  the  EOS  may  find  it  useful  to  review  at 
least  the  "Key  Factors"  for  the  initial  onsite  step  of  data 
refinement  (Worksheets  17-1  and  17-2). 

2B         PRE-DESK  AUDIT  ACTIONS 

2BQ0       COMPLIANCE  REVIEW  INFORMATION  SYSTEM  (CRIS) 

CRIS  is  used  to  record  basic  information  about  the  contractor,  to 
track  major  review  events,  and  to  summarize  violations  found  and 
remedies  obtained.   To  enter  a  contractor  into  CRIS,  the  Area  Of- 
fice completes  CRIS  Form  100  and  sends  it  to  Region.   The  Region 
then  generates  a  CRIS  Form  100a,  which  is  the  first  page  of  the 
SCRR.   Full  instructions  for  completing  the  100a  are  given  in  the 
CRIS  Manual. 

2B01       MAINTENANCE  OF  CASE  CHRONOLOGY 

The  EOS  should  prepare  a  case  chronology  (CC-53;  see  Figure  2-1) 
for  each  compliance  review.   It  should  cover  events  occurring 
from  the  date  of  initial  contact  with  the  contractor  to  the  date 
case  closing  documents  are  prepared  and  approved.   All  telephone 
conversations,  correspondence  and  meetings  associated  with  the 
review  should  be  recorded,  indicating  the  date,  nature  of  con- 
tact, person  contacted,  summary  of  discussion  or  actions  taken, 
and  EOS'  name.   Events  should  be  logged  in  as  they  occur,  since 
it  is  difficult  to  reconstruct  these  after  a  review  is  completed. 
The  case  chronology  is  an  integral  part  of  the  case  file  and  will 
be  an  invaluable  tool  if  enforcement  action  is  necessary.   All 
notes  and  logs  should  be  legible  (preferably  typed). 

2B02       INITIAL  CONTACT  WITH  CONTRACTOR 

(a)   Identifying  Information:   Identifying  information  should  be 
obtained  by  contacting  the  contractor  before  the  start  of 
the  compliance  review.   The  name  of  the  establishment  chief 
executive  officer  (CEO),  the  name  of  the  person  responsible 
for  preparation/implementation  of  the  AAP,  and  the  correct 
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mailing  address  for  the  establishment  should  be  obtained. 
If  the  establishment  is  part  of  a  larger  entity,  the  name  of 
the  corporate  CEO,  the  name  of  the  corporate  person  respon- 
sible for  Equal  Employment  Opportunity/Affirmative  Action 
matters,  and  the  correct  corporate  mailing  address  should 
also  be  obtained.   This  basic  identifying  information  should 
be  entered  on  page  2  of  the  SCRR,  along  with  contract  data, 
labor  force  information,  and  the  other  items  specified  in 
the  SCRR  instructions. 

(b)  Representation  by  Counsel:   If  the  contractor  indicates,  at 
this  point  in  the  review  or  later,  that  an  outside  counsel 
or  consultant  will  represent  the  company,  the  contractor 
will  be  asked  to  provide  written  confirmation  of  represen- 
tation, including:  (1)  the  representative's  name,  address 
and  phone  number;  (2)  the  scope  of  the  representative's  au- 
thority (including  whether  he/she  is  authorized  to  negotiate 
settlement  for  the  contractor);  (3)  whether  all  contacts, 
including  routine  ones  to  make  appointments  or  to  clarify 
submitted  data  or  other  information,  should  be  made  through 
the  representative;  and  (4)  whether  all  correspondence 
should  be  mailed  only  to  the  representative  or  if  copies 
should  also  be  mailed  to  the  contractor.   Upon  receipt  of 
this  written  confirmation,  contacts  and  correspondence  will 
be  handled  accordingly  for  the  duration  of  the  review 
(unless  the  contractor  specifies  a  different  time  period). 
NOTE:   This  same  written  confirmation  should  be  obtained 
from  the  contractor  if  OFCCP  is  contacted  by  a  person  who 
indicates  that  he/she  represents  the  contractor. 

(c)  Special  Circumstances:   The  EOS  should  also  determine  if 
there  is  any  information  which  would  preclude  selection  of 
the  contractor  for  a  compliance  review  (e.g.,  bankruptcy, 
debarment,  closure  of  the  establishment),  or  would  influence 
the  timing  of  the  review  (i.e.  vacation  shutdown,  strike, 
lock-out,  heavy  layoffs,  etc.). 

2B03       SCHEDULING  LETTER 

The  notice  used  to  schedule  a  compliance  review  and  request  the 
Affirmative  Action  Program  (AAP)  and  supporting  documentation  is 
called  a  Scheduling  Letter  (Figure  2-2).   This  letter  will  be 
sent,  by  certified  mail  with  return  receipt  requested,  to  the  top 
official  at  the  contractor's  establishment  with  a  copy  to  the 
chief  executive  officer  at  the  corporate  address  (unless  the 
establishment  and  corporate  office  are  the  same) .   Scheduling 
Letters  shall  be  signed  by  the  AOD  or  FOD .   Letters  should 
include  the  name  and  telephone  number  of  the  EOS  who  will  be 
conducting  the  review  and/or  the  appropriate  Module  Chief. 
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2B04       FOLLOW-UP  CONTACT  WITH  CONTRACTOR 

Within  fifteen  working  days  after  sending  the  Scheduling  Letter, 
the  EOS  should  contact  the  contractor  to  ensure  that  the  contrac- 
tor's representatives  fully  understand  the  requirements  outlined. 
The  EOS  should  also  make  sure  there  have  been  no  special  circum- 
stances which  may  require  postponing  or  cancelling  the  scheduled 
review  (see  2B02(c)  above). 

2B05       CONTACT  WITH  EEOC,  STATE  AND  LOCAL  FEP  AGENCIES  AND 
VETS 

(a)  EEOC  and  State  and  local  Fair  Employment  Practices  (FEP) 
Agencies;   Simultaneously  with  the  Scheduling  Letter,  the 
standard  inquiry  letter  (Figure  2-3)  should  be  sent  to  the 
district  office  of  the  EEOC  and  to  State  and  local  FEP  agen- 
cies, requesting  information  on  complaints  filed  against  the 
contractor  and  any  other  information  that  may  be  pertinent 
to  assessing  the  contractor's  EEO  posture.   If  after  15  days 
no  response  is  received,  the  EOS  should  follow-up  by 
telephone. 

(b)  Veterans  Employment  and  Training  Service  (VETS):   The  EOS 
must  contact  the  VETS  representative  at  the  appropriate 
State  Employment  Security  office  to  request  information  he 
or  she  may  have  which  could  be  pertinent  to  the  review. 
This  contact  must  be  recorded  in  the  case  chronology  record. 

2B06       REVIEW  OF  COMMUNITY  RESOURCE  FILES 

Each  AO  or  FO  should  maintain  resource  files  on  the  communities 
within  its  geographic  area.   For  each  community,  these  files 
should  contain  at  least:  (1)  basic  data  on  minority/female  avail- 
ability; (2)  information  on  public  transportation  systems;  and 
(3)  identification  of  local  organizations  representing  covered 
group  members.   The  EOS  should  review  the  resource  file  for  the 
community  where  the  contractor  is  located,  with  particular  at- 
tention to  organizations  which  can  be  helpful  in  evaluating  the 
contractor's  compliance  posture.   If  the  contractor  is  located 
near  an  Indian  reservation,  the  EOS  should  contact  the  reserva- 
tion's Tribal  Employment  Rights  Council  (TERO) . 

2B07       STANDARD  AFFIRMATIVE  ACTION  FORMATS 

If  the  contractor  scheduled  for  review  has  an  approved  Standard 
Affirmative  Action  Format  (SAAF),  the  Module  Chief  should  obtain 
a  copy  of  the  format  and  provide  it  to  the  EOS  conducting  the 
review.   The  EOS  should  become  familiar  with  the  provisions  of 
the  SAAF,  preparatory  to  evaluating  the  contractor's  AAP. 
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2B08       REVIEW  OF  PREVIOUS  COMPLIANCE  ACTIONS 

When  scheduling  the  contractor  for  a  compliance  review,  the  EOS 
should  determine  whether  the  contractor  has  previously  been  au- 
dited.  If  so,  the  EOS  should  examine  at  least  the  previous  case 
file  for  problem  areas,  with  particular  attention  to  commitments 
made  in  a  Conciliation  Agreement  or  Letter  of  Commitment.   The 
EOS  also  should  determine  whether  the  contractor  has  been  subject 
to  an  OFCCP  complaint  investigation  and,  if  so,  review  the  file 
for  any  problems  identified.   Problems  in  these  past  compliance 
actions  should  be  recorded  on  page  3  of  the  SCRR.  As  the  review 
progresses,  the  EOS  should  be  alert  to  any  indications  that  past 
problems  have  remained  unremedied  or  have  recurred. 

2B09       INFORMATION  ON  COMPLAINTS 

(a)  Response  to  the  Standard  Inquiry  Letter:   The  EOS  should 
carefully  examine  all  information  on  complaints  received 
from  Federal,  State,  and  local  agencies  in  response  to  the 
Standard  Inquiry  Letter.   Basic  information  on  these  com- 
plaints should  be  entered  on  page  3  of  the  SCRR,  including 
the  agency  with  which  the  complaint  was  filed,  the  basis, 
issue,  current  status,  and  the  area  of  the  contractor's 
workforce  involved  in  the  complaint. 

(b)  Relationship  to  Desk  Audit:   The  EOS  should  note  any  pat- 
terns in  the  types  of  complaints  filed,  particularly  ones 
that  might  indicate  potential  systemic  discrimination  prob- 
lems.  For  example,  there  may  be  a  clustering  of  complaints 
filed  by  employees  in  certain  job  areas,  or  by  applicants  or 
employees  from  a  particular  race,  religion,  ethnic  group,  or 
sex,  or  by  covered  veterans  or  individuals  with  handicaps. 
As  the  review  progresses,  the  EOS  should  cross  reference 
complaints  to  potential  problem  area's  identified.   For  exam- 
ple, there  may  be  indications  of  lack  of  good  faith  efforts, 
adverse  IRA's,  and/or  concentrations/underrepresentations  in 
areas  where  complaints  have  been  filed. 

(c)  Review  of  Case  Files:   Where  appropriate,  the  EOS  should 
contact  the  appropriate  EEOC  office  or  State  or  local  fair 
employment  agency  to  arrange  to  review  case  files  as  part  of 
the  compliance  review.   This  can  be  useful  when,  as  a  result 
of  the  desk  audit,  potential  systemic  problems  are  indenti- 
fied  in  complaint  areas. 

(d)  Contractor  Complaint  Information:   Upon  receipt  of  the  AAP 
and  supporting  data,  any  information  provided  by  the  con- 
tractor with  respect  to  current  or  past  complaints  should  be 
compared  to  the  information  received  from  the  agencies. 
Discrepancies  and/or  information  not  provided  by  the  con- 
tractor should  be  noted  by  the  EOS  for  particular  attention 
during  the  review. 
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2 BIO       RELATIONSHIP  OF  OFCCP  COMPLIANCE  ACTIVITIES  TO  EEO 
LITIGATION  OR  COURT  ORDERS 

If,  during  the  conduct  of  a  compliance  review,  the  EOS  finds  that 
the  contractor  is  involved  in  litigation  or  is  under  a  court 
order  on  EEO  matters,  he/she  should  identify  the  EEO  issues 
involved,  the  court,  the  parties,  the  case  name  and  number,  and 
bring  the  matter  to  the  attention  of  the  AOD  (or  FOD,  where 
appropriate) .   The  AOD/FOD,  in  consultation  through  channels  with 
the  Regional  Solicitor's  Office,  will  determine  whether  there  are 
any  limitations  which  may  be  imposed  on  the  conduct  of  the 
compliance  review  by  the  litigation  or  court  order. 

2C         SUBMISSION  OF  AAPS  FOR  DESK  AUDIT 

2C00       DELAYED  RECEIPT  OF  AAPS 

If  current  AAPs  are  not  received  by  the  3  0th  calendar  day  after 
the  contractor  received  the  notification  of  the  scheduled  review, 
the  EOS  should  telephone  the  contractor  to  determine  whether  the 
AAPs  have  been  mailed.   If  the  contractor  advises  that  they  are 
en  route,  a  reasonable  period  of  time,  not  to  exceed  five  (5) 
calendar  days,  will  be  allowed  for  receipt. 

2C01       NON-RECEIPT  OF  EXECUTIVE  ORDER  AAP 

If  there  is  no  reason  to  believe  that  the  AAP  is  en  route,  or  if 
an  AAP  reported  en  route  has  not  been  received  at  the  end  of  5 
calendar  days  following  the  30th  day,  a  Show  Cause  Notice  should 
generally  be  issued  (see  Chapter  8) .   However,  the  regulations  at 
41  CFR  60-1. 26(a) (2)  give  the  Director,  OFCCP  the  discretion  to 
go  directly  to  administrative  enforcement  where  a  contractor 
refuses  to  submit  an  AAP  and  efforts  to  conciliate  the  matter  are 
unsuccessful. 

2C02       NON-RECEIPT  OF  SECTION  503/38  U.S.C.  2012  AAPS 

A  Section  503  and  38  U.S.C.  2012  AAP  may  be  included  in  an 
Executive  Order  AAP,  may  be  combined  in  one  document,  or  may  be 
submitted  as  separate  documents.   Action  to  be  taken  where 
Section  503  and/or  38  U.S.C.  2012  AAP(s)  are  not  submitted  may 
take  either  of  two  forms,  depending  on  circumstances: 

(a)   Concurrent  Failure  to  Submit  EO  11246  AAP  or  Submission  of 
Unreasonable  EO  11246  AAP:   If  the  contractor  failed  to 
submit  both  an  Executive  Order  AAP  and  the  AAP(s)  for 
Section  503/38  U.S.C.  2012,  or  if  the  Executive  Order  AAP  is 
determined  to  be  an  unreasonable  submission  (see  Section  2F 
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below)  and  no  Section  503/38  U.S.C.  2012  AAP(s)  was 
submitted,  then  the  Show  Cause  Notice  being  issued  for  the 
Executive  Order  violation  will  include  the  failure  to  submit 
the  Section  503/38  U.S.C.  2012  AAP  and  offer  the  contractor 
a  concurrent  3  0-day  period  to  submit  that  AAP  (see  Sections 
8B01(b)  and  8D00(b)  and  Figures  8-1  and  8-2). 

(b)   Reasonable  EQ  11246  AAP  Submitted:   If  the  contractor's 

Executive  Order  AAP  has  been  received  and  is  determined  to 
be  reasonable,  but  no  Section  503/38  U.S.C.  2012  AAP(s)  was 
received,  the  EOS  will  telephone  the  contractor  to  request 
that  the  missing  AAP(s)  be  provided.   If  the  materials  are 
received  before  the  end  of  the  desk  audit,  they  will  be 
reviewed  for  completeness  and  acceptability  (see  Sections 
2E01  and  21  below)  as  part  of  the  desk  audit.   If  they  are 
not  received  before  the  end  of  the  desk  audit,  they  will  be 
reviewed  onsite.   If,  however,  it  is  determined  onsite  that 
the  contractor  did  not  have  Section  503  and/or  38  U.S.C. 
2012  AAPs  in  place  in  accordance  with  the  regulations,  this 
will  be  cited  as  a  major  problem,  and  its  resolution 
addressed  in  a  Conciliation  Agreement. 

2C0  3        EVALUATION  PERIOD 

(a)  General :   The  EOS  should  evaluate  the  contractor's  perform- 
ance (e.g.,  goals  progress,  good  faith  efforts,  personnel 
activity,  etc.)  for  at  least  the  last  full  AAP  year.   Cur- 
rent year  performance  should  also  be  examined  if  the  con- 
tractor is  six  months  or  more  into  its  current  AAP  year. 
For  example,  if  the  AAP  is  established  on  a  calendar  year 
basis,  and  the  compliance  review  is  scheduled  for  August 
1988,  the  EOS  would  evaluate  the  contractor's  performance 
from  January  1,  1987  through  June  30,  1988  (1/1/87  through 
12/31/87  under  the  prior  AAP,  and  1/1/88  through  6/30/88 
under  the  current  AAP) . 

(b)  When  Discrimination  Found:   Note,  however,  that  if  potential 
discrimination  is  found,  analysis  of  personnel  activity/pol- 
icy implementation  should  be  extended  to  cover  the  normal 
liability  period  (providing  coverage  can  be  established  dur- 
ing the  full  normal  liability  period) .   The  normal  liability 
period  for  a  compliance  review  is  the  full  two  years  preced- 
ing the  date  the  contractor  received  the  Scheduling  Letter. 
Additionally,  where  the  alleged  discrimination  involves  a 
continuing  violation,  the  analysis  may  be  extended  further 
(see  Chapters  3  and  7). 
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2C04        TIMEFRAME  FOR  COMPLETION  OF  COMPLIANCE  REVIEW 

The  60-day  period  for  completing  the  compliance  review  (refer  to 
41  CFR  60-60.7)  begins  when  the  AAP  and  support  data  (whether 
reasonable  or  not)  are  received  in  the  AO/FO.   While  completion 
of  the  review  within  the  60-day  period  is  not  a  procedural  pre- 
requisite to  an  enforcement  action,  substantial  effort  should  be 
made  to  complete  the  review  within  that  period  of  time.   Should 
it  become  apparent  that  a  review  cannot  or  will  not  be  completed 
within  60  days  of  receipt  of  the  AAP  and  support  data  (irrespec- 
tive of  whether  a  Show  Cause  Notice  has  been  issued) ,  the  EOS 
should  request  an  extension  through  his  or  her  Module  Chief.   All 
extension  requests  must  be  made  sufficiently  in  advance  to  allow 
for  necessary  processing  and  entry  into  the  CRIS. 

2C05       REVIEWS  OF  CORPORATE  HEADQUARTERS.  REGIONAL  AND 
DISTRICT  OFFICES 

(a)  Maintenance  of  Establishment  AAPs:   When  reviewing  corporate 
headquarters,  the  EOS  should  review  documentation  that  the 
corporation's  establishments  have  developed  AAPs. 

(b)  Corporate-Level  Selection  Decisions;   The  EOS  should  ensure 
that  the  workforce  analysis,  utilization  analysis  and  goals 
in  the  corporate  headquarter ' s  AAP  include  all  positions 
filled  by  headquarters  decision-makers,  regardless  of  where 
those  jobs  are  physically  located.   For  example,  mid-  and 
upper-level  management  jobs  at  establishments  other  than 
headquarters  must  be  included  in  the  corporate  AAP  if  the 
selection  decisions  for  those  jobs  are  made  at  the  corporate 
level . 

Where,  because  of  informal  or  fluctuating  managerial 
appointment  authorities,  the  appropriate  level  for  job  title 
placement  cannot  be  clearly  or  consistently  defined,  the 
managerial  and  other  appropriate  titles  should  be  placed  in 
the  AAP  of  the  highest  organizational  level  where  ultimate 
approval  authority  may  reside.   As  a  result,  there  may  be 
instances  when  the  majority  of  mid-  and  upper-level  manage- 
ment and  other  titles  should  appropriately  be  placed  in  the 
corporate  headquarters  AAP,  notwithstanding  personnel 
responsibility  at  intermediate  organizational  levels. 
Management  should  be  given  substantial  discretion  in  deter- 
mining proper  organizational  levels  for  job  title  placement 
provided  such  placement  is  not  inconsistent  with  the  purpose 
of  this  Section. 

(c)  Regional  or  District-Level  Selection  Decisions:   Similarly, 
if  a  regional  or  district  office  has  decision-making  author- 
ity over  positions  in  a  lower-level  establishment  unit,  the 
regional  or  district  office  AAP  should  include  those  posi- 
tions in  its  workforce  analysis,  utilization  analysis  and 
goals. 
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(d)   Establishments  with  Positions  Filled  by  Higher-Level  Deci- 
sion Making:   When  reviewing  establishments  which  are  sub- 
ordinate to  a  higher-level  establishment  in  the  contractor's 
organization,  the  EOS  will  ensure  that  all  positions  in  the 
workforce  of  the  lower-level  establishment  for  which  the 
selection  decisions  are  made  at  a  higher  corporate  level  are 
excluded  from  the  utilization  analysis  and  goal  setting  of 
the  establishment  under  review.   Such  positions,  however, 
must  be  shown  in  the  lower-level  establishment's  workforce 
analysis  (in  order  that  the  complete  workforce  structure  of 
that  establishment  is  readily  apparent) . 

2D         INITIAL  REVIEW  OF  AAP  AND  SUPPORT  DATA  -  GENERAL 

2D00        CONTENTS  OF  INITIAL  REVIEW 

Upon  receipt  of  an  AAP  and  support  data,  the  EOS  should  immedi- 
ately review  the  material  to  make  sure  that  it  provides  an  ade- 
guate  basis  for  conducting  desk  audit  analyses  of  both  affirma- 
tive action  and  potential  discrimination  issues.   This  initial 
review  includes  a  determination  of  the  completeness,  reasonable- 
ness and  acceptability  of  the  AAP(s)  and  support  data  as  de- 
scribed in  the  sections  which  follow. 

2D01       RECORDING  RESULTS  OF  INITIAL  REVIEW 

The  results  of  this  initial  review  are  recorded  on  page  4  of  the 
SCRR.   Where  problems  are  identified,  each  specific  problem 
should  be  described  on  page  9  of  the  SCRR  (Problems  with  AAP  and 
Support  Data) ,  along  with  the  actions  the  EOS  plans  to  take  to 
resolve  it.   Where  the  matter  is  unresolved  at  the  conclusion  of 
desk  audit,  page  9  will  constitute  the  onsite  plan  for  resolu- 
tion of  AAP  and  support  data  problems. 

2E  REVIEW  FOR  CURRENCY  AND  COMPLETENESS 

2E0  0       ACTION  WHEN  AAP  NOT  CURRENT 

Upon  receipt  of  an  AAP  for  desk  audit,  the  EOS  should  first  de- 
termine whether  the  AAP  is  current.   If  it  is  not,  the  submission 
should  be  treated  as  if  the  contractor  had  failed  to  submit  an 
AAP.   See  Section  2C01  above. 

2E01        COMPLETENESS 

If  the  AAP  is  current,  the  EOS  should  review  the  AAP  and  support 
data  for  completeness.   To  do  so,  the  EOS  should  first  determine 
whether  all  materials  reguested  in  the  Scheduling  Letter  and 
itemized  listing,  including  the  Section  503  and  38  U.S.C.  2012 
AAPs,  have  been  submitted.   Then  the  EOS  should  determine  if  the 
Executive  Order  and  Section  503  and  38  U.S.C.  2012  AAPs  contain 
all  ingredients  reguired  by  the  regulations: 
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o    Executive  Order  AAP  ingredients  required  by  41  CFR  60- 
2.11  and  2.13(a)  through  (j); 

o    Required  Executive  Order  support  data,  including  the 
report  of  prior  year  goal  progress  required  by  41  CFR 
60-1. 40(b)  and  (c);  and 

o    Section  503  and  38  U.S.C.  2012  AAP  ingredients  required 
by  41  CFR  60-741. 6(a)  through  (f)  and  41  CFR  60-250.6 
(a)  through  (f)  respectively. 

2E02       CENTRAL  EXECUTIVE  ORDER  AAP  ELEMENT  MISSING 

If  one  or  more  of  the  following  central  Executive  Order  AAP  in- 
gredients is  missing,  the  submission  is  automatically  considered 
unreasonable  and  the  desk  audit  should  be  suspended  and  a  show 
cause  notice  issued: 

o    A  workforce  analysis; 

o    A  utilization  analysis,  including  its 

component  parts  of  job  group  formation, 
availability  estimates  and,  as  appropriate, 
identification  of  underutilization;  and 

o    Goals  for  areas  declared  underutilized. 

If  these  central  ingredients  are  included,  the  EOS  should  then 
evaluate  them  for  reasonableness. 

2F         REVIEW  OF  EXECUTIVE  ORDER  AAP  FOR  REASONABLENESS 

For  a  submission  to  be  considered  a  reasonable  effort  to  meet  the 
requirements  of  41  CFR  Part  60-2,  the  central  Executive  Order  AAP 
ingredients  of  workforce  analysis,  utilization  analysis  and  goals 
development  must  meet  the  following  standards: 

2F00       WORKFORCE  ANALYSIS 

The  submission  must  contain  a  workforce  analysis  which  lists  all 
jobs  at  the  establishment  by  title  (not  EEO-1  category,  job  group 
or  some  other  combination  of  job  titles)  and  by  organizational 
unit,  showing  at  least  total  employees,  total  women  and  total 
minorities  for  each  job  title. 

2F01       UTILIZATION  ANALYSIS 

In  the  following  components  of  the  utilization  analysis,  the 
submission  must  show: 
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(a)  Job  Groups :   An  attempt  to  combine  job  titles  into  job 
groups  (defined  as  one  or  more  jobs  with  similar  content, 
wage  rates,  and  opportunities). 

(b)  Availability  Analyses:   An  attempt  to  establish  separate 
availability  estimates  for  minorities  and  for  women  for  each 
job  group. 

(c)  Underutilization  Determination;   A  comparison  of 
availability  to  current  incumbency  to  determine  the 
existence  of  underutilization. 

2F02       GOALS 

The  submission  must  show  an  attempt  to  establish  goals  for  those 
job  groups  identified  as  underutilized. 

2F03       ACTION  FOR  UNREASONABLE  SUBMISSION 

If  the  Executive  Order  AAP  does  not  meet  one  or  more  of  these 
standards  for  reasonableness,  the  desk  audit  should  be  suspended 
and  a  show  cause  notice  issued  (see  Chapter  8).   If  the  Executive 
Order  AAP  is  considered  reasonable,  the  EOS  should  evaluate  the 
submission  for  acceptability. 

2G         REVIEW  OF  EXECUTIVE  ORDER  AAP  FOR  ACCEPTABILITY 

2G00       GENERAL 

Having  determined  that  the  elements  necessary  to  proceed  with  the 
desk  audit — the  workforce  analysis,  utilization  analysis  and 
current  goals — are  included  in  the  contractor's  submission  and 
are  reasonable,  the  desk  audit  proceeds  with  an  evaluation  of  the 
acceptability  of  each  required  ingredient:   The  determination  of 
the  acceptability  of  the  items  listed  on  page  4  of  the  SCRR  will 
be  limited  to  the  evaluation  which  can  be  conducted  during  the 
desk  audit.   This  is  different  from  an  evaluation  of  a  contrac- 
tor's implementation  of  the  requirements,  which  in  most  instances 
cannot  be  determined  without  further  investigation  onsite  (see 
Chapter  3) . 

2G01       WORKFORCE  ANALYSIS 

An  acceptable  workforce  analysis  is  one  which  meets  the 
requirements  of  41  CFR  60-2. 11(a).   It  must  contain: 

o    A  listing  of  each  job  title,  as  it  appears  in 
applicable  collective  bargaining  agreements  or 
payroll  records; 

o    In  wage  rate  or  salary  range  order; 

2-12 


o    Within  each  department  or  other  similar  organiza- 
tional unit,  including  unit  supervision;  and 

o    Where  there  are  separate  work  units  or  lines  of 
progression  within  the  department  or  organiza- 
tional unit,  a  separate  listing  must  be  provided. 

More  specifically: 

(a)  Information  by  Job  Title:   Each  job  title  listed  must  show 
the  total  number  of  persons  in  the  job  title,  the  total  num- 
ber of  men  and  of  women,  and  the  total  number  of  men  and  of 
women  in  each  of  the  following  groups:   Blacks,  Hispanics, 
Asian/Pacific  Islanders,  and  American  Indians/Alaskan 
Natives.   All  job  titles,  including  managerial  job  titles, 
must  be  listed.   Positions  which  are  filled  above  the  estab- 
lishment level  must  be  included  in  an  establishment's  work- 
force analysis  even  though  they  may  be  included  for  goal- 
setting  purposes  in  a  corporate  or  mid-level  AAP.   In  deter- 
mining whether  jobs  are  listed  by  title,  the  EOS  should  be 
alert  for  the  use  of  plurals  in  job  titles;  broad,  general 
titles,  such  as  "Manager"  or  "Machine  Operator;"  or  inclu- 
sion of  multiple  pay  ranges  for  one  job  title.   The  pre- 
sence of  any  of  these  suggests  that  jobs  may  not  be  listed 
by  title. 

(b)  Wage  Rate: 

(1)  General:   The  wage  rate  or  salary  range  for  each  job 
title  must  be  given  (although  this  information  may  be 
coded — see  (2)  below).   Titles  must  be  listed  in  wage 
rate  or  range  order  within  department  or  other  similar 
organizational  units.   The  listing  may  either  be  from 
highest  to  lowest  paid  or  from  lowest  to  highest  paid. 

(2)  Coded  Data:   Where  wage  rate  or  salary  range  are  coded, 
the  contractor  must  provide  the  key  to  the  code  onsite. 
Any  codes  must  be  consistent  across  department/unit 
lines  (i.e.  a  job  with  a  salary  code  "57"  in  Department 
A,  pays  the  same  as  one  coded  "57"  in  Department  B)  and 
in  wage  rate  or  salary  range  order  within  each  depart- 
ment or  other  similar  organization  unit.   Also,  the 
submission  should  include  a  list  of  the  codes  used  in 
wage/salary  order  with  the  highest  and  lowest  codes  so 
labeled. 

(c)  Organizational  Unit:   The  organizational  units  used  in  the 
workforce  analysis  should  be  identifiable,  and  should 
reflect  the  contractor's  organizational  structure.   If  an 
organizational  chart  is  provided  as  part  of  the  supporting 
documentation,  it  should  be  compared  to  the  units  used  in 
the  workforce  analysis. 
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(d)   Lines  of  Progression:   Lines  of  progression  or  usual  pro- 
motional sequences  must  show  the  order  of  jobs  in  the  line 
through  which  an  employee  moves  to  reach  the  top  of  the 
line.  Lines  of  progression  or  promotional  sequences  may  be 
identified  from  collective  bargaining  agreements  as  well  as 
from  organizational  charts.   If  this  information  is  not 
available  at  desk  audit,  a  final  determination  of  accept- 
ability cannot  be  made  until  after  the  onsite  review. 

2G02       JOB  GROUPS 

Job  groups,  to  be  acceptable,  must  consist  of  a  group  of  jobs 
having  similar  content,  wage  rates,  and  opportunities. 

(a)  List  of  Titles  in  Each  Group:   In  order  for  the  EOS  to 
assess  job  group  acceptability,  the  AAP  must  include,  for 
each  job  group,  a  listing  of  the  job  titles  which  make  up 
that  group.   If  such  lists  have  not  been  provided,  the  EOS 
should  immediately  contact  the  contractor  and  request  that 
such  lists  be  provided  for  desk  audit. 

(b)  Criteria  for  Acceptability:   The  following  criteria  are  to 
be  used  in  assessing  the  acceptability  of  job  groups: 

(1)   Similar  work  content:   Similarity  of  work  content 

refers  to  the  duties  and  responsibilities  of  the  job 
titles  which  make  up  the  job  group.   While  it  is 
difficult  to  confirm  similarity  without  reference  to 
position  descriptions,  some  steps  can  be  taken  during 
the  desk  audit  to  make  at  least  a  preliminary  assess- 
ment of  acceptability  of  work  content.   For  example: 

o    Appropriate  EEO  Category:   The  EOS  should  review 
the  establishment's  job  titles  that  make  up  each 
of  the  job  groups  to  verify  they  are  within  the 
proper  EEO-1  categories.   Job  titles  in  each  job 
group  normally  would  be  within  the  same  EEO-1 
category. 

o    Use  of  Dictionary  of  Occupational  Titles:   The 

Dictionary  of  Occupational  Titles  can  be  referred 
to,  as  well  as  labor  agreements,  organizational 
charts,  and  other  data  provided  by  the  contractor, 
in  evaluating  the  manner  in  which  the  contractor 
has  formulated  job  groups.   The  Dictionary  of 
Occupational  Titles  lists  standard  job  titles  for 
most  positions,  and  codes  them  based  on  their 
duties,  requirements,  and  other  factors. 
Descriptions  of  job  duties  and  commonly  required 
qualifications  are  also  given. 
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(2)  Similar  rates  of  pay:   Pay  rates  should  be  reviewed  in 
conjunction  with  job  content.   Large  apparent  differ- 
ences in  pay,  when  associated  with  differences  in  job 
title  and/or  location  within  an  organization,  suggest 
an  unacceptable  job  grouping. 

(3)  Similar  opportunities:   Opportunity  refers  to  the 
ability  to  take  advantage  of  training  opportunities, 
transfers,  promotions,  mobility  to  desirable  wage/ 
salary  situations,  and  other  employment  benefits.   Most 
often,  it  refers  to  upward  mobility.   Ideally,  each  job 
within  a  job  group  should  offer  the  same  opportunities 
as  any  other  job  title  within  that  job  group.   As  a 
result : 

o    Jobs  in  Separate  Unions:   Jobs  in  separate  unions, 
or  jobs  in  different  departments  when  interdepart- 
mental mobility  is  impossible,  should  not  be 
grouped  together.   For  example,  nonunion  clerical 
jobs  and  clerical  jobs  which  are  covered  by  a  col- 
lective bargaining  agreement  should  not  normally 
be  grouped  together. 

o    Jobs  in  Lines  of  Progression:   Jobs  that  are  in 
lines  of  progression  should  be  separated  from 
those  that  are  not.   Where  transfer  or  hire  into 
jobs  above  entry  level  is  rare,  each  line  of 
progression  should  be  analyzed  separately.   Where 
there  are  lines  of  progression  governed  by  strict 
seniority,  the  job  titles  in  lines  should  be 
considered  as  a  single  job  group. 

(c)  Job  Groups  Must  Not  Obscure  Underutilization:   Job  groups 
which  combine  jobs  with  different  content,  wages,  or  oppor- 
tunities may  obscure  underutilization  and  are  not  accepta- 
ble.  Any  job  groups  that  combine  jobs  in  which  minorities 
or  women  are  concentrated  with  jobs  in  which  they  are  under- 
represented  should  be  targeted  for  special  scrutiny  onsite. 
Such  job  groups  often  unacceptably  include  jobs  with  differ- 
ent content,  wages,  or  opportunities. 

(d)  Effects  of  Size  of  Contractor's  Workforce:   In  assessing  the 
acceptability  of  the  contractor's  job  groups,  the  EOS  must 
remember  that  the  size  of  the  contractor's  workforce  is  a 
major  factor  in  determining  how  well  these  three  criteria 
will  be  met. 
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(1)  Job  Groups  Must  Permit  Meaningful  Analyses:   Job  groups 
should  have  enough  incumbents  to  permit  meaningful 
utilization  analyses  and  goal  setting.   Optimally,  if  a 
job  group  is  identified  as  underutilized,  it  should  be 
large  enough  so  that  a  goal  of  at  least  one  whole 
person  can  be  established.   No  minimum  size  has  been 
established  for  this  purpose,  however,  since  it  is 
dependent  not  only  on  the  size  of  the  job  group,  but 
also  on  the  size  of  the  availability  percentage  and  the 
number  of  minorities  or  women  already  in  the  job  group. 

(2)  Job  Groups  Should  Not  Normally  Cross  EEO  Categories: 
Because  of  the  minimum  size  of  a  contractor  subject  to 
written  AAP  requirements,  it  may  not  be  possible  for 
any  of  a  smaller  contractor's  job  groups  to  meet  this 
guideline.   While  there  are  usually  two  or  more  job 
groups  within  each  EEO-1  or  EEC— 6  category,  for  smaller 
contractors  some  or  all  of  their  job  groups  may  corres- 
pond to  those  categories.   In  any  event,  when  job 
titles  are  combined  to  maintain  minimal  job  group  size, 
EEO  category  lines  should  not  normally  be  crossed. 

(e)   Relationship  Between  Job  Groups  and  Availability:   The 

organization  of  jobs  into  groups  allows  contractors  to  tie 
specific  jobs  to  availability  statistics  in  order  to  assess 
the  degree  to  which  their  own  workforce  representation 
approximates  availability. 

2G03       AVAILABILITY  ANALYSIS  -  GENERAL 

(a)  Standard  for  Acceptability:   The  reasonable  submission  test 
requires  only  that  a  contractor  make  an  attempt  to  develop 
availability  estimates.   For  the  availability  analysis  to  be 
found  acceptable,  however,  it  must  contain  a  proper  defini- 
tion of  labor  area  and  must  show  consideration  of  each  of 
the  eight  factors  at  41  CFR  60-2 . 11(b) (1 )  and  (2). 

(b)  Principles  for  Evaluation:  In  evaluating  the  acceptability 
of  the  availability  analysis,  the  EOS  should  be  guided  by 
two  principles.  First,  the  contractor's  consideration  of 
each  of  the  factors  should  reflect  its  actual  recruitment 
and  employment  practices.  Second,  the  contractor's  recruit- 
ment and  employment  practices  should  demonstrate  the  con- 
tractor's compliance  with  its  affirmative  action  and  non- 
discrimination obligations. 
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(c)   Professional  Judgement:   The  audit  of  the  availability 

analysis  for  acceptability  is  as  much  an  art  as  a  science. 
There  are  no  hard-and-fast,  "mechanical"  methods  for  eval- 
uating the  availability  analysis.   The  EOS  must  make  a  pro- 
fessional judgement  as  to  the  adequacy  of  the  contractor's 
analysis.   This  requires  familiarity  with  the  quality  and 
variety  of  data  available,  with  industry  and  contractor 
personnel  practices,  and  knowledge  of  available  recruitment 
sources . 

2G04       AVAILABILITY  ANALYSIS  -  DEFINING  LABOR  AREAS 

(a)  Importance  of  Labor  Area  Definition:   Six  of  the  eight  fac- 
tors for  assessing  minority  or  female  availability  are  tied 
to  the  contractor's  definition  of  labor  areas.   How  the  con- 
tractor defines  its  immediate  labor  area  determines  the  data 
used  for  population,  workforce,  unemployment/seeking  work, 
and  requisite  skills  within  that  immediate  area.   How  the 
contractor  defines  its  reasonable  recruitment  area  deter- 
mines the  data  used  for  requisite  skills  within  that  area. 
Definition  of  both  these  areas,  therefore,  heavily  impacts 
the  results  of  the  contractor's  availability  analysis.   A 
critical  first  step  in  evaluating  the  contractor's  avail- 
ability analysis  is  to  assess  the  acceptability  of  both 
immediate  labor  area  and  reasonable  recruitment  area. 

(b)  Immediate  Labor  Area:   In  evaluating  the  contractor's 
determination  of  its  immediate  labor  area,  the  EOS  should 
consider  the  following: 

(1)   Definition:   The  immediate  labor  area  is  that  geograph- 
ic area  from  which  employees  may  reasonably  commute  to 
the  contractor's  establishment.   It  may  include  one  or 
more  contiguous  cities,  counties  or  Metropolitan 
Statistical  Areas  (MSAs)  or  parts  thereof,  in  which  the 
establishment  is  located.   For  example,  it  may  be  de- 
fined as  the  major  city  in  or  near  which  the  establish- 
ment is  located;  the  county(ies)  surrounding  the  estab- 
lishment; the  MSA  in  which  the  establishment  is  located 
or  which  borders  the  establishment;  or  a  combination  of 
any  of  the  three.  .  (Note,  however,  that  if  the  contrac- 
tor chooses  to  combine  figures  from  more  than  one  area, 
it  must  be  prepared  to  provide  the  raw  numbers  used  to 
produce  the  final  percentage,  since  the  percentages 
themselves  cannot  be  added  together).   However  defined, 
the  immediate  labor  area  is  normally  the  same  for  all 
job  groups. 
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(2)  Must  Not  Underestimate  Availability:   In  reviewing  the 
contractor's  definition  of  immediate  labor  area,  the 
EOS  must  ensure  that  the  contractor  has  not  defined 
that  area  in  a  way  that  underestimates  minority  or 
female  availability.   For  example,  the  definition 
should  not  exclude  a  nearby  area  with  a  large  minority 
workforce. 

(3)  Commuting  Patterns:   In  assessing  the  immediate  labor 
area  definition,  the  EOS  needs  to  consider  commuting 
patterns,  including  the  availability  of  public  trans- 
portation, approximate  normal  driving  times,  etc.  in 
the  labor  area. 

(4)  Relationship  to  EEO/AA  Obligations:   The  immediate 
labor  area  definition  should  be  consistent  with  the 
contractor's  nondiscrimination  and  affirmative  action 
obligations.   For  example,  if  a  contractor's  workforce 
is  largely  nonminority  and  it  recruits  primarily  by 
word  of  mouth,  defining  the  immediate  labor  area  based 
on  the  source  of  applicants  may  reflect  its  actual  re- 
cruitment practices,  but  does  not  meet  the  contractor's 
affirmative  action  obligations  (and  could,  in  fact,  be 
found  to  be  discriminatory) .   Similarly,  defining  the 
immediate  labor  area  based  on  residence  patterns  of 
current,  nonminority  employees,  whether  as  of  the  time 
of  hire  or  the  time  of  the  review,  may  also  artificial- 
ly lower  availability  for  minorities. 

(5)  Need  for  Further  Investigation:   If  the  EOS  disagrees 
with  the  contractor's  definition  of  the  immediate  labor 
area  because  it  appears  to  artificially  lower  the 
availability  of  minorities  and  women,  the  EOS  should 
investigate  further  onsite  to  d-etermine  whether  the 
contractor,  in  fact,  does  recruit  from  an  area  with 
higher  minority/female  availability  and/or  whether  the 
contractor  could  expand  its  area  to  increase  the  num- 
bers of  minority  group  persons  and  women  in  the  per- 
centage of  available  workers.   In  this  evaluation,  the 
EOS,  based  on  his  or  her  review  experience,  may  con- 
sider where  other  nearby  employees  with  similar  jobs 
normally  obtain  workers. 

(6)  Sources  of  Data:   As  noted  earlier,  immediate  labor 
area  data  are  normally  used  for  factors  on  population, 
unemployment/seeking  work  and  workforce.   For  these 
factors,  the  contractor  should  use  the  best  data  avail- 
able.  Resources  for  this  data  include  the  Research 
Division  of  each  State's  Division  of  Employment  Secur- 
ity (DES).   This  DES  Division  annually  updates  data  on 
population,  unemployment/seeking  work  and  workforce  for 
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its  State  and  for  MSAs  and  counties  within  its  State 
(See  Appendix  2B  for  other  information  available  from 
DES).   For  a  discussion  of  data  on  requisite  skills  in 
the  immediate  labor  area,  and  considerations  in  their 
use,  see  Section  2G05(e)  below. 

Reasonable  Recruitment  Area:   The  definition  of  the  reason- 
able recruitment  area  is  very  important  in  assessing  the 
proportion  of  minorities  and  women  available  for  employment. 
It  influences  the  number  or  proportion  of  minorities  or 
women  who  could--at  least  theoretically—get  through  the 
contractor's  door  (be  hired)  if  minority  group  membership 
and  sex  were  not  taken  into  consideration  in  employment 
decisions.   In  assessing  how  the  contractor  has  defined 
reasonable  recrui:  '-.ment  area,  the  EOS  should  consider  the 
following  factors: 

(1)  Relationship  to  Immediate  Labor  Area:   The  reasonable 
recruiting  area  represents  the  area  from  which  the 
contractor  usually  seeks  or  reasonably  could  seek 
workers  for  a  particular  job  group.   It  may  coincide 
with  the  immediate  labor  area,  or  it  may  cover  a  larger 
area  (state,  region,  or  nation).   Thus,  while  the 
immediate  labor  area  is  normally  the  same  for  all  job 
groups,  the  reasonable  recruitment  area  will  vary 
depending  on  the  types  of  jobs  in  the  job  group. 

(2)  Pay  and  Skill  Levels:   Generally,  the  scope  of  the 
reasonable  recruitment  area  is  closely  related  to  pay, 
based  on  the  assumption  that  the  more  a  job  pays,  the 
farther  people  are  willing  to  go  to  apply  for  it. 
Also,  because  there  is  often  a  relationship  between  pay 
levels  and  skill  levels,  for  job  groups  containing  jobs 
with  minimal  to  intermediate  skill  requirements,  the 
reasonable  recruiting  area  will  often  be  the  same  as 
the  immediate  labor  area.   As  pay  levels  and  skill 
requirements  increase,  however,  the  likelihood  that 
recruiting  will  expand  beyond  the  immediate  labor  area 
also  increases . 

(3)  Supply  and  Demand:   In  addition  to  pay  and  skills, 
supply  .and  demand  plays  a  part  in  defining  the  scope  of 
the  reasonable  recruiting  area.   For  example,  at  times 
when  nurses  are  in  short  supply,  it  may  be  necessary  to 
expand  recruitment  efforts  beyond  the  immediate  labor 
area.   At  other  times,  the  supply  of  nurses  available 
in  the  immediate  labor  area  exceeds  the  demand,  and  may 
reduce  the  reasonable  recruiting  area.   Supply  and 
demand  can  also  be  influenced  by  the  specificity  of 
skills  required  by  the  contractor.   For  example,  while 
the  supply  of  teachers  generally  may  exceed  demand,  the 
demand  for  teachers  with  specific  skills,  such  as  math 
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or  science,  may  exceed  the  supply  and  result  in  an 
expansion  of  the  recruitment  area.   Further,  high 
unemployment  in  one  area  may  create  a  labor  surplus 
which  effectively  expands  the  "reasonable  recruitment 
area"  elsewhere.   For  example,  when  unemployment  is 
high,  persons  often  search  for  work  in  a  wider  area, 
becoming  more  willing  to  either  relocate  or  to  commute 
further  to  a  job  than  they  normally  would.   As  a 
result,  the  "reasonable  recruitment  area"  for  other 
areas  expands . 

(4)  Summary:   As  a  result,  while  in  most  instances  job 
groups  in  the  Service  Worker,  Laborer,  Operative, 
Office  and  Clerical  and  retail  Sales  categories  tend  to 
have  reasonable  recruitment  areas  which  are  the  same  as 
the  immediate  labor  area,  this  will  not  always  be  the 
case.   Jobs  in  the  Crafts  and  Technicians  categories 
are  often  particularly  susceptible  to  supply  and  demand 
factors  related  to  level  and  specificity  of  skill  re- 
quired.  Therefore,  while  in  most  instances,  such  jobs 
tend  to  have  reasonable  recruitment  areas  which  coin- 
cide with  the  immediate  labor  area,  some  job  groups 
within  the  categories  may  have  a  broader  recruitment 
area.   Similarly,  while  job  groups  in  the  Sales  (non- 
retail),  Professional,  and  Officials  and  Managers 
categories  usually  have  reasonable  recruitment  areas 
which  are  larger  than  the  immediate  labor  area  (and 
often  significantly  larger,  e.g.  national),  this  will 
not  always  be  the  case. 

(5)  Sources  of  Data:   See  Section  2G05(e)  below. 

2G05       AVAILABILITY  ANALYSIS  -  EIGHT  FACTORS 

The  contractor's  AAP  must  show,  for  each  job  group,  consideration 
of  each  of  the  eight  factors  for  minorities  and  each  of  the  eight 
factors  for  women.   All  factors  are  expressed  as  a  percentage. 
These  factors  are  as  follows: 

(a)   The  minority  population  of  the  labor  area  surrounding  the 

facility  (Refer  to  41  CFR  60-2 . 11(b) ( 1) ( i )) :   The  extent  to 
which  this  factor  is  given  consideration  in  determining  the 
final  availability  factor  for  a  given  job  group  will  depend 
on  whether  or  not  that  job  group  contains  entry  level  posi- 
tions which  are  filled  primarily  through  outside  hire  and 
which  require  minimal  or  no  prior  skills.   Job  groups  which 
fall  into  the  Service  Worker,  Laborer,  and  to  some  extent, 
Operatives  EEO-1  categories  will  be  more  likely  to  incorpor- 
ate minority  population  percentages  into  the  final  availa- 
bility estimate  than  would  job  groups  requiring  more  spec- 
ialized skills,  such  as  those  falling  into  the  Technician  or 
Professional  categories. 
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(b)  The  availability  of  women  seeking  employment  in  the  labor  or 
recruitment  area  of  the  contractor  (Refer  to  41  CFR  60-2.11 
(b) (2) (v) :   The  figure  used  may  be  based  on  the  female  unem- 
ployment rate  in  the  labor  area  (41  CFR  60-2 . 11(b) ( 2 )( i) ) , 
since  that  rate  includes  only  persons  actively  seeking  work; 
the  percentage  of  women  applying  for  work  at  the  local  unem- 
ployment service  office  in  job  categories  comparable  to 
those  in  the  contractor's  job  groups;  or  the  contractor's 
prior  year  applicant  flow  for  women  for  that  job  group. 
Generally,  the  highest  figure  should  be  used.   As  with 
minority  population,  inclusion  of  this  figure  in  developing 
final  availability  estimates  for  a  particular  job  group  will 
depend  on  whether  or  not  the  job  group  is  entry  level,  is 
filled  through  outside  hire,  and  requires  little  or  no  prior 
skills  or  experience.   The  less  skill  required,  the  more 
consideration  this  factor  should  receive. 

(c)  The  size  of  the  minority/female  unemployment  force  in  the 
labor  area  surrounding  the  facility  (Refer  to  41  CFR  60- 
2.11(b)(l)(ii)  and  41  CFR  60-2 . 11(b) ( 2 )( i) ) :   As  with  minor- 
ity population  and  women  seeking  employment,  the  size  of  the 
minority/female  unemployment  force  should  receive  greater 
consideration  where  job  groups  are  entry  level,  filled  by 
outside  hire,  and  require  little  or  no  skill  or  experience. 
The  factor  will  receive  less  consideration  where  job  groups 
are  above  entry  level,  require  more  skill  or  are  filled 
solely  or  primarily  through  internal  placement. 

(d)  The  percentage  of  the  minority/female  workforce  as  compared 
with  the  total  workforce  in  the  immediate  labor  area  (Refer 
to  41  CFR  60-2.11(b)(l)(iii)  and  41  CFR  60-2 . 11(b) ( 2 )( ii) ) : 
The  percentage  of  minorities/females  in  the  workforce  will 
have  greater  applicability  for  those  job  groups  which  draw 
from  a  larger  recruiting  pool  (entry  level,  filled  through 
external  hire,  and  requiring  few  or  no  skills).   For  those 
job  groups  which  draw  from  a  smaller  recruiting  pool  (those 
above  entry  level,  with  higher  skill  requirements,  and/or 
filled  solely  or  primarily  through  internal  placement),  this 
factor  is  likely  to  have  less  importance.   (Note:   The  term 
workforce  is  used  elsewhere  in  the  regulations  to  mean  the 
incumbent  employees  of  the  contractor  (e.g.,  workforce 
analysis).   However,  as  used  here  in  the  availability 
analysis,  the  term  workforce  is  synonymous  with  the  term 
"labor  force"  as  defined  by  the  Census  Bureau  and  other 
government  agencies--e .g. ,  as  those  persons  in  the 
population,  aged  16  and  older  who  are  either  employed  or 
unemployed  (unemployed  is  further  defined  as  actively 
seeking  employment). 
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(e)   Requisite  Skills: 

o    The  general  availability  of  minorities/women  having 

requisite  skills  in  the  immediate  labor  area  (Refer  to 
41  CFR  60-2. 11(b) (1) (iv)  and  41  CFR  60-2. ll(b ) ( 2 ) 
(iii)); 

o    The  availability  of  minorities/women  having  requisite 
skills  in  an  area  in  which  the  contractor  can 
reasonably  recruit  (Refer  to  41  CFR  60-2 . 11(b) ( 1) (v) 
and  41  CFR  60-2 . 11 (b) ( 2 ) ( iv) ) ; 

In  assessing  these  factors,  contractors  should  use  the  best 
data  available.   While  the  most  recent  decennial  census  data 
normally  provide  the  most  detailed  information  on  requisite 
skills,  they  become  increasingly  outdated  the  more  years  it 
has  been  since  the  census  was  conducted.   Also,  the  decen- 
nial census  shows  only  persons  employed  in  a  given  occupa- 
tion at  the  time  the  census  was  conducted,  rather  than  those 
with  the  skills  to  be  employed  in  that  occupation.   There- 
fore, the  following  adjustments  to  decennial  census  data  are 
normally  needed: 

(1)  Adjustment  for  Time  Since  the  Last  Decennial  Census: 
Some  State  Divisions  of  Employment  Security  continue  to 
publish  periodic  updates  of  decennial  census  data  on 
occupations  of  persons  employed  in  labor  areas  within 
their  State.   While  these  updates  are  often  for  fairly 
broad  job  categories,  they  provide  a  reliable  means  of 
update  for  job  categories  where  skills  are  normally 
not  very  specialized  (i.e.  service  workers,  laborers, 
operatives,  entry-level  clerical,  retail  sales),  and  at 
least  an  indication  of  overall  trends  in  job  categories 
where  skills  often  are  specialized  (see  Section  2G05(e) 
(4)  below).   Additionally,  for  job  groups  which  do  have 
legitimate  specialized  education  requirements,  any 
available  data  on  the  percentage  of  minority  and/or 
female  graduates  at  the  level  (Associates,  Bachelor's, 
etc.)  and  in  the  field  involved  may  be  used  to  update 
census  data.   Since,  in  many  fields,  minority  and 
female  enrollment  has  risen  since  the  last  decennial 
census,  these  data  are  often  considerably  more  accurate 
than  the  census  as  a  measure  of  requisite  skills  for: 
(1)  entry-level  jobs  which  legitimately  require  a 
particular  level  and  type  of  post-high  school  degree; 
and  (2)  such  jobs  above  entry  (i.e.  with  legitimate 
experience  as  well  as  degree  requirements),  if  the  data 
are  corrected  for  the  year  of  degree. 

(2)  Adjustment  for  Employment  vs.  Requisite  Skills:   The 
adjustment  discussed  immediately  above  for  recent 
graduates  also  provides  some  correction  for  the  census' 
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focus  on  persons  employed  in  a  given  occupation  when 
the  census  was  conducted.   Additionally,  however,  care 
must  be  taken  to  ensure  that  such  census  data  do  not, 
in  effect,  perpetuate  past  discrimination  against  mi- 
norities or  women  in  certain  occupations  and/or  out- 
dated "job  applied  for"  patterns.   This  is  particularly 
important  for  jobs  in  which,  in  terms  of  basic  skill 
requirements,  the  availability  of  minorities  and/or 
women  has  long  been  considerably  better  than  their 
representation—for  example,  some  management,  profes- 
sional and  sales  training  programs  in  which  the  major 
legitimate  requirement  is  a  college  degree.   Similarly, 
in  entry-level  blue  collar  jobs  where  the  contractor 
provides  training — and  the  major  skill  requirement, 
therefore,  is  "trainability"--  past  employment  patterns 
may  simply  reflect  who  employers  in  the  area  choose  to 
train  rather  than  true  availability  (which  in  this  sit- 
uation should  normally  approximate  labor  area  workforce 
representation) . 

(3)   Match  Between  Data  and  Skills:   The  particular  requi- 
site skills  classif ication(s)  from  which  the  data  are 
obtained  should  closely  approximate  the  skills  required 
for  performance  in  the  job  group.   The  closeness  of  the 
match  between  data  and  skills  will  depend  on  how  much 
job  content  varies  within  the  job  group  and  the  degree 
of  detail  in  the  source  data  for  requisite  skills. 

(i)   Varied  Job  Content :   Where  job  content  is  quite 
varied  (i.e.  a  Scientist  I  job  group  composed  of 
Chemists  and  Physicists),  the  contractor  may 
either  refine  the  job  group  further,  where  appro- 
priate, or  combine  requisite  skills  data  for  the 
two  or  more  types  of  jobs  in  the  group.   Where  the 
data  are  combined,  the  contractor  should  have 
available  the  raw  numbers  from  which  the  average 
percentage  was  derived. 

(ii)  Degree  of  Detail  in  Data:   The  most  refined  data 
available  are  usually  those  contained  in  the  most 
recent  decennial  census.   Detailed  census  data  are 
available  from,  among  other  sources,  the  National 
Technical  Information  Service  (NTIS)  of  the  U.S. 
Department  of  Commerce  (see  Appendix  2B) .   The 
NTIS's  Report  #5,  "Equal  Employment  Indicators," 
contains  decennial  census  information  on  the  em- 
ployment of  minorities  and  women  in  503  job  class- 
ifications.  Data  from  other  sources  may  be  con- 
siderably broader.   For  example,  State  Divisions 
of  Employment  Security  that  continue  to  update 
occupational  data  usually  do  so  for  a  limited 
number  of  job  categories,  similar  to  but  not  the 
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same  as  EEO  categories.   In  the  case  of  either 
very  broad  or  very  refined  data,  some  adjustment 
may  be  needed  to  approximate  requisite  skills  for 
a  particular  job  group. 

(4)  Adjustment  for  Broad  Data:   Data  based  on  broad  job 
categories  (e.g.  "Professionals")  may  either  overstate 
or  understate  availability.   For  example,  if  the  job 
group  consists  of  engineering  titles,  using  data  for 
"all  Professionals"  (which  includes  primary  and  second- 
ary school  teachers)  will  usually  overstate  minority 
and  female  availability.   On  the  other  hand,  if  the  job 
group  is  nurses,  data  on  "all  Professionals"  will  sub- 
stantially understate  female  availability.   Thus,  while 
the  contractor  may  make  adjustment  for  broad  data,  the 
EOS  should  evaluate  the  direction  and  degree  of  adjust- 
ment made  given  the  job  group  involved. 

(5)  Adjustment  for  Narrow  Data:   Where  data  based  on  narrow 
job  categories  are  used,  they  may  sometimes  show  no 
minorities  or  women  for  particular  job  titles  (either 
because  there  were  none  at  the  time  the  census  was 
taken,  or  because  the  actual  number  was  so  low  as  to 
cause  the  number  to  be  "suppressed."   Where  this 
occurs,  contractors  should  be  encouraged  to  broaden  the 
area  of  consideration  to  include  other,  related 
categories,  which  do  show  minorities  and/or  women. 

(f )   The  availability  of  promotable  and  transferable  minority/fe- 
male employees  within  the  contractor ' s  organization  (Refer 
to  41  CFR  60-2.11(b)(l)(vi)  and  41  CFR  60-2 . 11(b) (2) (vi) ) . 
This  is  the  percentage  of  minorities/women  who  are  in  feeder 
job  groups  and  who  are  (at  the  start  of  the  AAP  year)  or  who 
will  become  (during  the  AAP  year)  promotable  or  transfera- 
ble from  those  job  groups  into  the  job  group  under  consider- 
ation . 

In  evaluating  this  factor  for  acceptability: 

(1)   Determine  the  Accuracy  of  Feeder  Job  Groups:   The  EOS 
should  identify  the  feeder  job  groups,  if  any,  from 
which  individuals  are,  or  reasonably  could  be,  promoted 
or  transferred  to  the  job  group  under  consideration. 

o    The  EOS  can  determine  actual  feeder  job  groups  by 
examining  where  persons  who  were  promoted  or 
transferred  into  the  job  group  under  consideration 
came  from.   This  may  be  done  by  identifying  the 
previous  job  group  of  persons  who  entered  the 
target  job  group  during  the  last  AAP  year  and/or-- 
where  that  activity  has  been  too  limited  to  be 
representative  —  through  examination  of  the  work 
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histories  of  persons  in  the  target  job  group  to 
determine  their  immediately  preceding  job  group. 
Feeder  groups  may  also  be  identified  through  re- 
view of  labor  agreements  and/or  written  promotion/ 
transfer  policies. 

o    The  EOS,  however,  should  be  observant  of  any 

indications  that  the  skills  brought  by  promotees/ 
transferees  to  the  target  job  group  are  similarly 
available  in  other  potential  feeder  groups,  par- 
ticularly if  those  other  potential  feeder  groups 
have  substantially  better  representation  of  minor- 
ities or  women.   Where  this  is  the  case,  the  con- 
tractor should  broaden  its  feeder  group  defini- 
tion, consistent  with  its  affirmative  action 
obligations . 

(2)  Percentage  of  Minorities/Women:   The  contractor  may 
conclude  that  the  percentage  of  promotable  minorities/ 
women  in  the  feeder  job  groups  is  approximately  equi- 
valent to  their  representation  in  those  groups.   Where, 
however,  there  are  legitimate  seniority  or  special 
qualification  requirements  for  promotion/transfer  to 
the  target  job  group,  the  contractor  may  identify  those 
persons  who  are  or  will  become  qualified  during  the  AAP 
year  and  the  percentage  that  minorities/women  represent 
among  those  persons  (for  a  discussion  of  "legitimate" 
qualification  requirements,  see  Chapters  3  and  7). 
Where  the  contractor  identifies  specific  promotable/ 
transferable  persons,  this  can  be  verified  by  identify- 
ing the  legitimate  criteria  used  in  determining  who  is 
promotable  or  transf errable,  and  by  reviewing  the 
employment  histories  of  persons  in  the  feeder  job 
groups . 

(3)  Relevance  of  Factor:   The  importance  of  this  factor 
will  be  related  to  whether  the  contractor  normally 
fills  jobs  in  the  target  job  group  by  promotion  from 
within  or  by  hire.   Review  of  employment  activity  for 
the  prior  AAP  year  will  show  the  proportion  of  place- 
ments which  resulted  from  internal  movement  as  opposed 
to  new  hire.   Where  this  activity  has  been  too  limited 
to  be  representative,  the  work  histories  of  persons  in 
the  target  group  may  be  reviewed  to  determine  the  pro- 
portion who  came  via  promotion  or  transfer  vs.  by  new 
hire.   In  addition,  labor  agreements  often  contain 
rules  governing  promotion  and  transfer  for  jobs  in 
certain  sectors  of  the  workforce. 
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(g)   The  existence  of  training  institutions  capable  of  training 
persons  in  the  requisite  skills  (Refer  to  41  CFR  60-2. 11(b) 
(l)(vii)and  41  CFR  60-2 . 11(b) (2) (vii) ) :   This  may  be  the 
percentage  of  minorities  and  women  enrolled  in  those  educa- 
tional and  training  institutions  serving  the  contractor's 
recruitment  needs. 

(1)  Sources  of  Data:   Contractors  should  contact  those 
educational  and  training  institutions  with  programs 
which  match  their  employment  needs.   These  can  range 
from  local  high  schools  with  business  or  vocational 
programs  through  local  technical  schools  to  colleges 
nationwide.   Such  institutions  should  be  able  to 
provide  data  on  the  number  and  percentage  of  minorities 
and  women  enrolled  in  programs  appropriate  to  the 
contractor's  employment  needs. 

(2)  Relevance  of  Factor:   The  extent  to  which  the  contrac- 
tor considers  this  factor  will  depend  on  the  degree  to 
which  new  graduates  of  such  programs  are  or  can  be  uti- 
lized in  making  placements  to  a  particular  job  group. 
For  example,  a  contractor  filling  positions  in  an 
entry-level  clerical  job  group  may  hire  new  graduates 
from  local  high  schools  and  business  colleges,  but  may 
hire  only  experienced  persons  for  a  non-entry  level 
clerical  job  group. 

(h)   The  degree  of  training  which  the  contractor  is  reasonably 
able  to  undertake  as  a  means  of  making  all  job  classes 
available  to  minorities/women  (Refer  to  41  CFR  60-2. 11(b) 
(l)(viii)  and  41  CFR  60-2 . 11(b) ( 2 ) (viii )) :   This  factor 
requires  the  contractor  to  make  an  assessment  of  the  number 
of  employees  who  could,  with  appropriate  training,  become 
promotable  or  transf errable  during  the  AAP  year,  and  to 
determine  what  percentage  minorities/women  constitute  of 
that  number. 

(i)   Data  Used  Must  Be  Accurate:   Data  used  for  each  availability 
factor  must  be  accurate  and  up-to-date.   Sources  of  data 
must  be  identified  in  the  AAP. 

(j)   Consideration  of  Each  Factor:.  The  contractor  must  consider 
each  factor  and  must  explain  in  its  AAP  how  it  has  done  so. 
It  may  not  be  necessary,  however,  for  the  contractor  to  make 
each  factor  a  part  of  any  final  availability  estimate.   Only 
those  factors  which  are  relevant  to  the  actual  availability 
of  the  job  group  under  evaluation  need  be  used.   Moreover, 
contractors  may  give  differential  consideration  (e.g.,  by 
mathematical  weighting  or  by  other  means)  to  some  or  all  of 
the  individual  factors  in  determining  final  availability 
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estimates  for  each  job  group.   Where  a  contractor  gives  such 
differential  consideration  to  factors,  the  AAP  should 
specifically  identify  the  weights  applied  or  other  methods 
used.   If  the  AAP  contains  no  explanation  of  how  the 
contractor  has  considered  each  factor,  or  if  an  explanation 
is  provided  but  further  investigation  and  verification  is 
needed   (e.g.,  if  the  AAP  states  that  certain  job  groups  are 
filled  solely  by  internal  means,  and  this  cannot  be  verified 
from  the  AAP),  the  EOS  should  plan  to  address  the  matter 
onsite . 

(k)   Summary  Guidelines  For  Audit  of  Acceptability:   In  summary, 
in  evaluating  a  contractor's  final  availability  estimates 
for  acceptability,  the  following  general  guidelines  can  be 
used: 

(1)  Entry  Level  Jobs,  No  Special  Skills/Experience:   For 
entry  level  jobs  which  do  not  require  any  special 
skills  or  experience,  availability  for  minorities  and 
women  should  be  close  to  their  workforce  participation 
rates ; 

(2)  Entry  Level  Jobs,  Some  Skills/Experience:   For  entry 
level  jobs  which  require  some  skills  (education  and/or 
experience),  availability  for  minorities  and  women 
should  be  at  least  equal  to  the  requisite  skills  figure 
for  either  the  reasonable  recruiting  area  or  immediate 
recruiting  area,  whichever  figure  is  larger; 

(3)  Jobs  Filled  Through  Internal  Means  Only:   For  jobs 
which  are  filled  solely  through  internal  means, 
availability  should  normally  be  at  least  equal  to  the 
percentage  which  minorities  and  women  represent  in  all 
appropriate  feeder  job  groups. 

2G06       IDENTIFICATION  OF  UNDERUTILIZATION 

The  regulations  at  41  CFR  60-2. 11(b)  define  underutilization  as 
"...having  fewer  minorities  or  women  in  a  particular  job  group 
than  would  reasonably  be  expected  by  their  availability." 
Contractors  are  required  in  the  AAP  to  compare  availability  to 
incumbency  for  each  job  group,  and  to  identify  those  job  groups 
which  are  underutilized.   In  evaluating  the  acceptability  of  the 
method  used  by   a  contractor  to  determine  underutilization,  EOSs 
must  ensure  that  the  method  used  conforms  to  the  requirements  of 
the  regulations,  that  it  is  appropriate,  and  that  it  has  been 
accurately  applied. 
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2G07       GOALS 

Having  identified  a  job  group  as  underutilized  for  minorities 
and/or  women,  the  contractor  must  establish  employment  goals  and 
exert  every  good  faith  effort  toward  meeting  them.   Such  goals 
must  be  established  separately  for  minorities  and  women.   In 
setting  goals,  the  contractor  should  consider: 

(a)  Level  of  Goals:   Goals  for  an  underutilized  job  group  must 
be  at  least  equal  to  the  percentage  availability  of  minori- 
ties or  women  (as  appropriate)  for  the  job  group,  as  deter- 
mined by  a  properly  developed  utilization  analysis  which 
considers  at  least  those  factors  discussed  in  section  2G05 
above  (see  41  CFR  60-2.11(b)). 

(b)  Goals  Are  not  Quotas:   41  CFR  60-2. 12(e)  indicates  that 
goals  "T  !  .  may  not  be  rigid  and  inflexible  quotas  which 
must  be  met,  but  must  be  targets  reasonable  attainable  by 
means  of  applying  every  good  faith  effort  to  make  all 
aspects  of  the  entire  affirmative  action  program  work." 

(c)  Separate  Goals  by  Particular  Minority  Group:   Where  appro- 
priate, separate  goals  may  also  be  required  by  particular 
minority  group(s)  or  by  sex  within  a  particular  minority 
group  if  there  is  a  substantial  disparity  in  the  utilization 
of  a  particular  minority  group  or  of  men  or  women  of  a 
particular  minority  group.   Where  the  EOS  identifies  such  a 
substantial  disparity  (see  Section  2K01(d)  and  the  instruc- 
tions for  SCRR  page  7)  and  the  contractor  has  not  estab- 
lished a  separate  goal,  the  EOS  will  first  determine  if  the 
disparity  represents  potential  discrimination.   If  potential 
discrimination  is  not  found,  separate  affirmative  action 
goals  to  eliminate  the  disparity  may  be  required  (see  41  CFR 
60-2.12(1)).   In  order  to  ensure  that  such  goals  are 
reasonable,  they  should  be  based  on  a  separate  availability 
analysis  for  the  minority  group  (or  men  or  women  of  the 
minority  group)  involved  in  the  job  group(s)  where  the 
disparity  is  observed. 

2G08       ADOPTING  AN  EEO  POLICY 

41  CFR  60-2. 13(a)  requires  that  a  contractor  commit  itself,  in 
writing,  to  a  policy  of  equal  employment  opportunity  in  all 
personnel  actions.   The  policy  statement  must  be  in  the  AAP .   It 
should  be  signed  by  the  top  establishment  official  and  dated.   It 
must  be  reaffirmed  annually.   41  CFR  60-2.20  provides  guidance 
for  evaluating  the  content  of  the  contractor's  EEO  policy 
statement . 


I 


2-28 


2G09       DISSEMINATION  OF  THE  POLICY 

41  CFR  60-2. 13(b)  requires  that  the  AAP  provide  for  formal  inter- 
nal and  external  dissemination  of  the  contractor's  policy.   To  be 
acceptable,  the  AAP  must  address  how  the  policy  is  disseminated, 
internally  and  externally.   41  CFR  60-2.21  provides  guidance  for 
evaluating  dissemination  of  the  policy.   For  example,  the  AAP  may 
state  that  the  policy  is  posted  in  conspicuous  places  accessible 
to  employees  and  applicants  for  employment,  and  that  the  policy 
is  discussed  with  management  employees  having  responsibility  for 
making  employment  decisions.   External  dissemination  may  include 
notifying  recruitment  sources,  community  organizations,  subcon- 
tractors and  labor  unions,  where  applicable,  of  its  policy  on 
equal  employment  opportunity  and  affirmative  action. 

2G10       RESPONSIBILITY  FOR  IMPLEMENTATION 

Under  41  CFR  60-2. 13(c),  contractors  are  required  to  provide  for 
the  implementation  of  the  AAP.   To  be  acceptable,  the  AAP  must 
identify  the  person  who  is  responsible  for  implementation  of  the 
policy  and  must  describe  how  the  policy  is  implemented,  in 
sufficient  detail  for  the  EOS  to  be  able  to  audit  compliance. 
Guidance  as  to  the  types  of  actions  a  contractor  may  take  to 
implement  this  requirement  is  provided  at  41  CFR  60-2.22.   For 
example,  an  EEO  officer  is  central  to  the  success  of  the  affirm- 
ative action  program,  since  he  or  she  is  responsible  for  ensuring 
that  the  contractor  takes  steps  to  implement  the  AAP.   The  AAP 
should  identify  the  EEO  Officer  by  name  and/or  title,  and  may 
describe  his  or  her  duties  and  responsibilities  as  well  as  those 
of  line  managers  with  respect  to  EEO. 

2G11       IDENTIFICATION  OF  PROBLEM  AREAS 

41  CFR  60-2. 13(d)  requires  that  problem  areas  (or  deficiencies) 
be  identified  by  organizational  unit  and  by  job  group.   41  CFR 
60-2.23  provides  additional  guidance  on  some  types  of  self- 
analyses  which  contractors  may  conduct  in  identifying  problem 
areas.   To  be  acceptable,  the  AAP  must  provide  evidence  that  the 
contractor  has  addressed  the  following: 

(a)   Employment  Processes:   The  contractor  must  examine  its  basic 
employment  processes  (recruitment,  hiring,  training,  promo- 
tion, transfer,  termination)  to  identify  any  impediments  to 
the  full  utilization  of  minorities  and  women.   To  do  so,  in 
its  AAP,  the  contractor  may  use  any  analysis  that  measures 
how  these  processes  affect  minorities  and  women.   For 
example,  the  contractor  may  use  Impact  Ratio  Analyses  (NOTE: 
Please  also  see  Sections  2H01(a)  and  2004  of  this  Chapter 
for  the  contractor's  obligations  under  41  CFR  Part  60-3  to 
maintain  employment  activity  data  and  analyze  them  for 
adverse  impact.   While  not  a  required  AAP  ingredient,  the 
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contractor  may  choose  to  use  this  analysis  as  a  tool  for 
problem  identification  in  this  section  of  its  AAP) . 

(b)   Organizational  Unit:   The  contractor  must  examine  the 

distribution  of  minorities  and  women  among  its  organization- 
al units.   To  do  so,  the  contractor  may  use  any  analysis 
that  identifies  any  problem  areas  in  such  distribution,   For 
example,  the  contractor  may  use  a  Job  Area  Acceptance  Range 
(JAAR)  type  analysis  to  identify  areas  of  minority  or  female 
concentration/underrepresentation)  and/or  a  utilization 
analysis  applied  to  job  groups  within  such  units. 

2G12       ESTABLISHMENT  OF  GOALS  AND  OBJECTIVES  -  GOALS  BY 
ORGANIZATIONAL  UNIT 

41  CFR  60-2. 13(e)  requires  that  goals  and  objectives  by  organ- 
izational unit  as  well  as  job  group  be  established  to  correct 
identifiable  deficiencies.   Goals  by  organizational  unit,  how- 
ever, refer  to  action-oriented  efforts  rather  than  percentage 
goals.   Where  problem  areas  by  organizational  unit  have  been 
identified  in  accordance  with  41  CFR  60-2. 13(d),  the  AAP  must 
include  a  description  of  the  efforts  which  the  contractor  has 
taken  or  will  take  to  correct  those  problem  areas.  This  correc- 
tive action  may  be  addressed  in  the  AAP  section  on  Development 
of  Action-Orientated  Programs  (below),  and  may  include  goals  for 
the  improvement  of  recruitment  efforts,  dissemination  of  addi- 
tional information  on  job  openings  (e.g.,  pay,  opportunities, 
duties),  encouraging  transfers  and  promotions,  creating  training 
opportunities,  etc. 

2G13       DEVELOPMENT  AND  EXECUTION  OF  ACTION-ORIENTED  PROGRAMS 

41  CFR  60-2. 13(f)  requires  the  development  and  execution  of 
action-oriented  programs  to  correct  identified  problem  areas  and 
to  attain  established  goals  and  objectives.   41  CFR  60-2.24 
provides  suggested  standards  which  the  EOS  can  use  to  assess  the 
contractor's  compliance  with  this  requirement.   For  example,  the 
contractor  may  commit  to  increasing  the  number  of  qualified 
minorities  and  women  in  the  appropriate  candidate  pool,  since 
with  more  women  and  minorities  in  the  candidate  pool,  the  logical 
outcome,  absent  discrimination,  is  an  increase  in  the  number  of 
minorities  and  women  hired,  promoted,  etc. 

(a)   Contractor  Responsibility:   It  is  the  contractor's 

responsibility  to  both  develop  and  execute  action-oriented 
programs.   However,  it  is  the  EOS'  responsibility  to  make  a 
professional  judgement  as  to: 

(1)   Specificity:   Whether  the  action-oriented  programs  are 
sufficiently  specific  and  result-oriented  to  accomplish 
the  aims  for  which  they  were  created;  and 
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(2)   Execution:   Whether  the  action-oriented  programs  were 
properly  executed. 

(b)  Specific  Action-Oriented  Programs:   A  specific  action- 
oriented  program  is  one  that  indicates  what  the  action  is, 
who  will  accomplish  it,  how  it  will  be  accomplished  and  when 
it  will  be  accomplished.   An  action-oriented  program  without 
any  one  of  these  ingredients  cannot  be  considered  specific. 
Action-oriented  programs  designed  to  increase  candidate 
pools  can  be  developed  in  two  stages,  (1)  steps  to  be  taken 
immediately  to  develop  internal  pools  and  to  establish  a 
link  with  potential  external  pools;  and  (2)  steps  to  be 
taken  each  time  a  vacancy  occurs  in  an  underutilized  area. 

(c)  Results-Oriented  Programs:   A  results-oriented  action 
program  is  one  tailored  in  such  a  way  that  proper  execution 
will  result  either  in  an  increase  in  the  minority  group/ 
female  representation  in  the  job  group,  if  vacancies  occur, 
or  clear  documentation  of  contractor  action  sufficient  to 
constitute  good  faith  effort.   An  action-oriented  program 
that  does  not  meet  this  standard  cannot  be  considered 
results-oriented. 

(d)  Acceptability  of  Action  Items:   The  AAP's  action  items  must 
be  sufficient,  if  implemented  in  good  faith,  to  ensure  that 
each  of  its  specific  objectives  and  the  overall  intent  of 
equal  employment  opportunity  are  achieved. 

2G14       INTERNAL  AUDIT  AND  REPORTING 

41  CFR  60-2. 13(g)  requires  the  contractor  to  design  and  implement 
internal  audit  and  reporting  systems  which  measure  the  effective- 
ness of  its  total  affirmative  action  program.   This  system  must 
be  detailed  in  its  AAP.   The  system  must  permit  adequate  monitor- 
ing of  progress  made  toward  goal  accomplishment  and  implementa- 
tion of  other  affirmative  action  commitments. 

(a)  Guidelines  for  Assessing  Acceptability:   The  regulations  at 
41  CFR  60-2.25  provide  guidance  for  assessing  the  accepta- 
bility of  a  contractor's  internal  audit  and  reporting  sys- 
tem.  An  acceptable  audit  and  reporting  system  is  one  which 
allows  the  contractor  to  measure  the  effectiveness  of  its 
total  program.   Such  a  system  should  include  specific 
procedures  for  monitoring  goals  progress  and  analyzing 
employment  activity. 

(b)  Monitoring  Goals  Progress:   Since  utilization  and  availabil- 
ity analyses  are  conducted  by  job  group,  and  where  problems 
are  identified,  goals  are  established  by  job  group,  monitor- 
ing of  goals  progress  should  be  at  least  by  job  group.   The 
importance  of  effective  internal  audit  and  reporting  systems 
in  goal  areas  is  further  underscored  by  41  CFR  60-1. 40(c), 
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which  requires  that  the  results  of  the  AAP  shall  be  compiled 
annually  (see  Section  2H00  below). 

(c)  Monitoring  Personnel  Activity:   Audit  and  reporting  systems 
should  also  monitor  personnel  activity  (e.g.,  hires,  promo- 
tions/transfers, terminations,  and  other  activity)  at  least 
by  job  group  and,  where  appropriate,  by  organizational  unit. 
The  regulations  at  41  CFR  60-1. 40(b)  require  that  a  contrac- 
tor's analysis  include  hiring  practices,  upgrading,  transfer 
and  promotion  for  the  past  year. 

(d)  Information  to  be  Maintained:   The  regulations  at  41  CFR  60- 
3.4  and  60-3. 15A  require  that  contractors  with  100  or  more 
employees:  (1)  maintain  and  have  available  for  each  job, 
records  sufficient  to  disclose  the  impact  of  the  selection 
process  for  that  job  on  women  and  on  each  minority  group  for 
whom  EEO-1  reporting  is  required;  and  (2)  conduct  adverse 
impact  analyses  for  women  and  for  each  minority  group  that 
constitutes  2%  or  more  of  the  relevant  labor  area  or  of  the 
applicable  internal  workforce.   Where  a  contractor  deter- 
mines that  a  selection  process  has  an  adverse  impact,  evi- 
dence of  validity,  as  described  in  41  CFR  Part  60-3  must 
also  be  maintained  and  made  available.   Contractors  with 
fewer  than  100  employees  must  maintain  the  records  set  forth 
in  41  CFR  60-3.15A(l) — e.g.  the  number  of  applicants  and 
persons  hired,  promoted  and  terminated  by  sex  and  by  each 
minority  group  (as  defined  in  (d)(1)  above)  which  consti- 
tutes 2%  or  more  of  the  labor  force  in  the  relevant  labor 
area.   Such  small  employers,  however,  are  not  required  to 
conduct  adverse  impact  analyses  of  these  data.   See  further 
discussion  under  Sections  2H01(a)  and  2004  below  and  in 
Questions  and  Answers  Nos .  82-88  of  Adoption  of  Questions 
and  Answers  to  Clarify  and  Provide  a  Common  Interpretation 
of  the  Uniform  Guidelines  on  Employe'e  Selection  Procedures. 

2G15       SEX  DISCRIMINATION  GUIDELINES 

The  regulations  at  41  CFR  60-2. 13(h)  require  that  the  AAP  contain 
evidence  of  the  contractor's  compliance  with  the  Sex  Discrimina- 
tion Guidelines  at  41  CFR  Part  60-20.   The  requirements  of  the 
Executive  Order  are  deemed  to  preempt  any  State  or  local  laws 
restricting  the  employment  of  women-   See  41  CFR  60-2.31  and  41 
CFR  60-20. 3(f) . 

To  be  acceptable,  the  AAP  must  address  each  of  the  required 
subitems  listed  in  the  regulations;  specifically  41  CFR  60-20.2 
through  60-20.6.   The  contractor  should  delineate  in  the  AAP  how 
each  subitem  is  being  implemented.   These  subitems  include,  but 
are  not  limited  to: 
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(a)  Conditions  of  Employment  (Refer  to  41  CFR  60-20.3,  60-20.4, 
60-20.5  and  60-20.6):   A  contractor  must  not  make  a  distinc- 
tion based  on  sex  in  conditions  of  employment.   Where  State 
laws  provide  special  minimum  wages,  overtime  pay,  or  brief 
rest  periods  for  women,  these  benefits  must  also  be  given  to 
men.   In  addition,  contractors  may  not  use  these  laws  as 
bases  for  refusing  to  hire  women  or  for  limiting  their  hours 
of  work,  etc.   AAPs  must  provide  for  the  elimination  of  any 
policies,  procedures,  or  working  conditions  inconsistent 
with  the  requirement  of  equal  treatment. 

(b)  Distinctions  Based  on  Marital  Status  (Refer  to  41  CFR  60- 
20 . 3 (d) ) :   Any  distinction  between  married  and  unmarried 
persons  must  apply  equally  to  both  sexes.   For  example,  a 
contractor  cannot  refuse  to  hire  women  with  young  children 
unless  it  applies  the  same  exclusionary  policy  to  men. 

(c)  Bona  Fide  Occupational  Qualification  (BFOQ)  (Refer  to  41  CFR 
60-20. 3(b) ) :   A  contractor  must  consider  women  as  well  as 
men  for  all  jobs,  unless  sex  is  a  bona  fide  occupational 
qualification  (BFOQ).   Under  Title  VII,  sex  has  been  found 
to  be  a  BFOQ  for  a  job  only  in  extremely  rare  instances. 
Among  these  have  been: 

(1)  Authenticity:   Jobs  involving  a  need  for  authenticity 
or  genuineness,  such  as  actors  or  models. 

(2)  Personal  Privacy:   Jobs  where  the  performance  of  essen- 
tial job  elements  would  entail  substantial  invasion  of 
personal  privacy  (for  example,  a  permanent  restroom 
attendant).   This  is  limited  to  situations  where  the 
normal  operation  of  the  contractor's  business  depends 
on  the  employee  being  of  the  same  sex  as  its  employees 
or  customers  and  there  is  no  other  way  that  privacy 
could  be  ensured.   IMPORTANT :   This  is  different  from 
customer  preference.   For  example,  a  contractor  cannot 
refuse  to  hire  female  salespersons  in  the  belief  that 
they  will  not  be  as  well  accepted  by  customers  as 
males. 

(d)  Employment  Opportunities  (Refer  to  41  CFR  60-20. 3(b),  3(c) 
and  5(b) : 

(1)  Hazardous  Jobs :   A  contractor  may  not  exclude  women 
from  a  job  it  may  believe  is  dangerous  or  unsuitable 
for  women  to  perform  unless  sex  is  a  BFOQ  (see  Section 
2G15(c)  above) . 

(2)  Reproductive  Hazards:   OFCCP  follows  Title  VII  prin- 
ciples when  determining  whether  a  policy  excluding 
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women  from  a  job  because  of  a  concern  about  reproduc- 
tive hazards  is  discriminatory.   If  a  question  relat- 
ing to  reproductive  hazards  arises  during  a  compliance 
review,  the  EOS  should  consult,  through  appropriate 
channels,  with  the  Regional  Solicitor's  Office. 

(e)  Wage  Discrimination  (Refer  to  41  CFR  60-20. 3(c)  and  41  CFR 
60-20 . 5 (a)and  (b)):   A  contractor  must  compensate  employees 
without  regard  to  sex.   The  most  obvious  form  of  wage 
discrimination  occurs  when  men  and  women  are  paid  different 
wages  for  performing  the  same  jobs,  or  jobs  which  are 
substantially  equal. 

(f)  Employment  Advertising  (Refer  to  41  CFR  60-20.2(b)):   A  con- 
tractor's advertisements  in  newspapers  or  other  media  must 
not  express  a  sex  preference  unless  the  job  is  one  for  which 
sex  is  a  BFOQ  (see  Section  2G15(c)  above).   The  placement  of 
ads  in  columns  headed  "male"  or  "female"  (or  "male  interest" 
or  "female  interest")  or  which  otherwise  indicate  an  orien- 
tation with  regard  to  sex  is  considered  an  expression  of 
preference,  limitation,  or  specification  based  on  sex  and  is 
prohibited. 

(g)  Employee  Benefits:   Refer  to  discussion  of  this  issue  in 
Chapter  3 . 

(h)   Maternity  Leave:   Refer  to  discussion  of  this  issue  in 
Chapter  3 . 

2G16       SUPPORT  OF  COMMUNITY  ACTION  PROGRAMS 

The  AAP  must  address  the  contractor's  active  support  of  local  and 
national  community  action  programs  and  community  service  programs 
which  are  designed  to  improve  the  employment  opportunities  of  mi- 
norities and  women,  as  required  by  41  CFR  60-2. 13 (i).   The  regu- 
lations at  41  CFR  60-2.26  provide  guidance  on  the  types  of  activ- 
ities which  demonstrate  active  support  of  local  and  national  com- 
munity action  and  community  service  programs .   Among  these  are 
the  appointment  of  key  members  of  management  to  serve  on  the 
boards  of  such  organizations,  and  active  participation  in  pro- 
grams for  youth  sponsored  by  the  National  Alliance  of  Business- 
men.  To  be  acceptable,  the  AAP  should  identify  the  programs 
supported,  and  indicate  the  type  of  support  (i.e.,  personnel, 
equipment,  etc.)  given  to  local  and  national  programs  designed  to 
improve  employment  opportunities  for  minorities  and  women.   The 
EOS  should  be  familiar  with  the  types  of  programs  available,  both 
locally  and  nationally.   The  types  of  programs,  and  the  degree  of 
support  provided,  should  be  consistent  with  the  nature  of  the 
problems  identified  in  the  AAP,  and  may  form  a  component  part  of 
the  contractor's  organizational  goals  and  development  of  action 
programs . 
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2G17        CONSIDERATION  OF  MINORITIES  AND  WOMEN  NOT  CURRENTLY  IN 
THE  WORKFORCE 

The  regulations  at  41  CFR  60-2. 13 (j)  require  that  the  AAP  address 
the  contractor's  consideration  of  minorities  and  women  not  cur- 
rently in  the  workforce  having  requisite  skills  who  can  be  re- 
cruited through  affirmative  action  measures.   To  be  acceptable, 
the  AAP  should  specify  the  contractor's  involvement  with  programs 
which  facilitate  the  employment  of  minorities  and  women.   Pro- 
grams offered  by  the  contractor  could  include  providing  part-time 
employment,  flexible  hours  (flexitime)  or  dependent  care  bene- 
fits, as  well  as  participating  in  high  school  or  college  co-op 
programs,  particularly  with  educational  institutions  with  signi- 
ficant minority  and/or  female  enrollments. 

2H  REVIEW  OF  EXECUTIVE  ORDER  SUPPORT  DATA  FOR 

ACCEPTABILITY 

2H00       REPORT  ON  GOALS 

41  CFR  60-1. 40(c)  requires  that  the  contractor  prepare  a  report 
of  results  of  its  prior  year  AAP.   This  report  is  part  of  the 
support  data  for  the  AAP,  and  is  requested  on  the  itemized  list- 
ing enclosed  with  the  Scheduling  Letter  (Figure  2-2a,  paragraph 
f ) .   The  listing  requests  summary  data  and  information  indicating 
the  numerical  and  other  results  of  affirmative  action  goals  for 
each  job  group  for  the  current  year  and  for  the  preceding  year. 
For  each  goal  not  attained  (prior  year)  or  not  being  attained 
(current  year) ,  the  contractor  is  requested  to  describe  its  good 
faith  efforts.   Prior  year  data  should  always  be  submitted, 
unless  the  contractor  was  not  previously  covered  by  41  CFR 
Part  60-2;  current  year  data  should  be  provided  at  least  where 
the  contractor  is  six  months  or  more  into  its  current  AAP  year  at 
the  time  it  receives  the  Scheduling  Letter. 

(a)   Data  Required:   As  noted  above,  the  contractor  must  provide 
summary  data  indicating  the  numerical  results  of  affirmative 
action  goals  for  each  job  group. 

(1)   Information  on  Job  Groups  with  Goals:   To  measure 

results  of  goals,  one  must  first  know  for  which  job 
groups  goals  were  established  and  what  those  goals 
were.   The  contractor's  current  AAP  submitted  for  desk 
audit  will  show  this  information  for  current  year 
goals.   Where  the  contractor's  report  on  prior  year 
goals  does  not  specifically  state  what  the  prior  year 
goals  were,  the  EOS  will  contact  the  contractor  and 
request  that  a  copy  of  the  goals  section  of  its  prior 
year  AAP  be  forwarded  to  permit  evaluation  of  prior 
year  goals  progress. 
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(2 )   Information  on  Placements  into  Job  Groups  with  Goals; 
Since  an  annual  goal  is  established  in  terms  of  a  per- 
centage placement  rate,  evaluating  progress  towards  it 
requires  knowledge  of  the  total  number  of  placements 
into  the  job  group  and  the  number  of  minority  or  female 
placements,  as  appropriate.   If  the  contractor's  prog- 
ress report  does  not  give  this  information  or  gives  it 
only  in  part  (i.e.,  the  number  of  minority/female  but 
not  total  placements,  etc.),  the  EOS  will  determine  if 
the  information  can  be  extracted  from  the  contractor's 
submission  of  personnel  activity  data.   If  it  cannot  be 
so  extracted,  the  EOS  will  contact  the  contractor  and 
ask  that  it  forward  a  copy  of  reports  on  goals  progress 
prepared  under  its  internal  audit  and  reporting  systems 
(41  CFR  60-2.13 (g))  and/or,  if  the  contractor  employs 
100  or  more  persons,  a  copy  of  the  underlying  data  it 
used  for  its  adverse  impact  determinations  on  hires, 
promotions  and  any  other  placements  into  job  titles 
within  the  job  group  (see  Section  2H01(a)(2)  below). 

(b)   Good  Faith  Effort:   Where  the  contractor's  report  does  not 
describe  its  good  faith  efforts  in  a  job  group  where  a  goal 
was  established  but  not  attained,  or  does  not  describe  those 
efforts  in  sufficient  detail  for  the  EOS  to  evaluate  their 
adequacy,  the  EOS  will  include  the  job  group  as  part  of  the 
onsite  plan  for  evaluation  of  good  faith  effort  (SCRR  page 
11). 

2H01        PERSONNEL  ACTIVITY  DATA 

The  itemized  listing  enclosed  with  the  Scheduling  Letter  requests 
information  on  personnel  activities  (e.g.,  selection—applicant 
flow  and  hiring,  promotion  and  transfer,  and  terminations)  for 
the  prior  and  current  "goal"  (AAP)  years.  .  The  listing  requests 
that  the  data  be  provided  by  race  (meaning  by  each  minority  group 
for  whom  EEO-1  reporting  is  required)  and  sex  for  each  job  group, 
but  permits  a  contractor  to  submit  the  information  "...in  the 
form  in  which  it  is  available." 

(a)   When  Data  Are  Not  Submitted:   If,  in  response  to  the  Sched- 
uling Letter,  the  contractor  does  not  submit  any  personnel 
activity  data,  or  does  not  submit  data  for  one  or  more  of 
the  activity  elements  of  applicants,  hires,  promotions  or 
terminations,  a  Show  Cause  Notice  should  be  issued. 

(1)  If  a  Show  Cause  Notice  is  being  issued  at  desk  audit 
for  other  reasons  (e.g.,  see  Sections  2C01  and  2F) ,  the 
failure  to  submit  the  activity  data  will  be  included  in 
that  Notice. 

(2)  If  the  only  reason  a  Show  Cause  Notice  is  being  issued 
is  failure  to  submit  the  activity  data,  see  Chapter  8, 
Figure  8-3. 
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(b)   Regulatory  Citations: 

(1)  General  Data  Requirements  under  the  Uniform  Guidelines 
on  Employee  Selection  Procedures  (41  CFR  Part  60-3): 
41  CFR  60-3.4 (A)  requires  that  each  contractor  "... 
maintain  and  have  available  for  inspection  records  or 
other  information  which  will  disclose  the  impact  which 
its  .  .  .  selection  procedures  have  upon  the  employment 
opportunities  of  persons  by  identifiable  race,  sex,  or 
ethnic  groups.  .  ."   Such  identifiable  groups  are 
defined  by  41  CFR  60-3.4 (B)  as  those  groups  for  whom 
EEO-1  reporting  is  required — i.e.,  Blacks,  Hispanics, 
Asian/Pacific  Islanders,  American  Indians/Alaskan 
Natives — along  with  Whites  and  totals. 

(2)  Data  Requirements  under  41  CFR  Part  60-3  for  Contrac- 
tors with  100  or  More  Employees*:   Contractors  with  100 
or  more  employees  are  more  specifically  required  by  41 
CFR  60-3.15A(2)  to  maintain  and  have  available  records 
for  each  job  on  applicants,  hires,  promotions  and  term- 
inations (and  any  other  selection  decisions)  by  sex  and 
by  each  minority  group  for  whom  EEO-1  reporting  is 
required  (also  see  Sections  2G14 (d)  and  2004(a)). 

(3)  41  CFR  Part  60-2  Requirements:   In  addition  to  the 
basic  record  keeping  requirements  in  41  CFR  60-3.4  and 
60-3.15,  the  requirements  discussed  earlier  in  this 
Chapter  that  the  AAP  identify  problem  areas  (41  CFR 
60-2. 13(d))  and  include  internal  audit  and  reporting 
systems  (41  CFR  60-2. 13(g))  may  be  cited  because  they 
cannot  be  acceptably  implemented  without  maintenance 
and  analysis  of  the  basic  data  on  employment  activity 
required  by  41  CFR  60-3.4  and  60-3.15.   Failure  to 
submit  specific  types  of  employment  activity  may  be 
cited  as  follows: 

(a)   Applicant  Flow  and  Hires:   41  CFR  60-2. 12 (m) 
requires  that  the  AAP  contain,  as  part  of  the 
supporting  data,  applicant  flow  data  and  applicant 
rejection  ratios  (hiring  IRAs)  indicating  minority 
and  sex  status.   Such  applicant  rejection  ratios 
cannot  be  computed  without  data  on  hires  by  minor- 
ity group  and  sex.   Also,  41  CFR  60-1 . 40 (b) (2) 
requires  that  the  AAP  contain  an  analysis  of 
hiring  practices  for  the  past  year  (including 
recruitment  sources  and  testing) . 


*Simplified  record  keeping  requirements  for  employers  of  under 
100  persons  are  described  at  41  CFR  60-3.15A(l),  and  summarized 
in  2G14(d).   They  are  not  reiterated  here  because  OFCCP  only 
occasionally  reviews  supply  and  service  contractors  with  under 
100  employees. 
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(b)   Promotions  (Transfers,  Upgrading  Generally): 

41  CFR  60-1. 40(b) (3)  requires  that  the  AAP  include 
an  analysis  of  upgrading,  transfer,  and  promotion 
for  the  past  year. 

(c)  Review  of  Data  Submitted  for  Acceptability: 

(1)  Data  Format:   To  be  acceptable  for  desk  audit,  the  data 
must  be  presented  either  by  job  group  (as  requested  in 
the  Scheduling  Letter)  or  by  job  title  (as  required  by 
41  CFR  Part  60-3;  see  Section  2H01(b)(l)  and  (2) 
above) .   If  data  are  submitted  in  some  larger  aggrega- 
tion than  job  group,  see  Section  2H01(d)  below.   For 
example,  data  by  total  workforce  are  not  acceptable, 
nor  are  data  by  EEO  category,  unless  a  category  legit- 
imately constitutes  a  job  group  at  the  particular 
establishment  (see  Section  2G02) . 

(2)  Information  to  be  Included:   For  each  job  group  or  job 
title,  support  data  in  each  major  area  (applicant  flow, 
hires,  promotions  and  terminations)  must  include  at 
least:   the  total  number  of  actions,  the  total  number 
of  actions  for  women,  and  the  total  number  of  actions 
for  each  minority  group  (as  specified  in  2H01(a) (1) 
above) .   For  example,  applicant  flow  for  a  job  group  or 
job  must  include  at  least  total  applicants,  total 
female  applicants  and  total  applicants  of  each  minority 
group;  hires  for  a  job  group  or  job  title  must  include 
at  least  total  hires,  total  female  hires  and  total 
hires  of  each  minority  group,  etc. 

(3)  Period  To  Be  Covered:   Generally,  the  longer  the  period 
covered  the  better,  because  the  data  are  more  likely  to 
reflect  the  contractor's  usual  way  of  operating.   At 
minimum,  however,  the  data  must  cover  the  prior  AAP 
year  and,  if  the  contractor  is  six  months  or  more  into 
its  current  AAP  year  when  it  receives  the  Scheduling 
Letter,  the  data  must  also  at  least  cover  the  first  six 
months  of  the  current  AAP  year. 

(d)  Action  When  Data  Are  Unacceptable:   If  employment  activity 
data  are  submitted,  but  are  not  acceptable  (are,  as  noted 
immediately  above,  in  aggregations  larger  than  job  group; 
are  not  provided  by  sex  and/or  by  each  minority  group; 
etc.),  the  EOS  should  call  the  contractor  and  request  that 
the  appropriate  changes  be  made  and  the  data  resubmitted 
within  10  calendar  days.   If,  at  the  end  of  10  calendar 
days,  the  data  have  not  been  received  in  a  form  that  is 
acceptable,  a  Show  Cause  Notice  should  be  issued  which 
itemizes  the  regulatory  sections  with  which  the  contractor 
has  been  found  in  violation  (see  Section  2H01(b)(l)  and  (2) 
and  Figure  8-4 ) . 
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21         REVIEW  OF  SECTION  503  AND  38  U.S.C.  2012  AAP ( S )  FOR 
ACCEPTABILITY 

2100  GENERAL 

As  with  an  Executive  Order  AAP,  the  determination  of  the  accept- 
ability of  items  listed  on  page  4  of  the  SCRR  for  Section  503  and 
38  U.S.C.  2012  AAPs  is  limited  to  the  evaluation  which  can  be 
conducted  at  desk  audit.   This  is  different  from  an  evaluation  of 
the  contractor's  implementation  of  these  items  which  normally  is 
done  onsite  (see  Chapter  3).   Additionally,  the  Section  503  and 
38  U.S.C.  2012  regulations  require  a  number  of  contractor  actions 
that,  while  they  need  not  be  addressed  in  the  AAP  (although  most 
contractors  choose  to  do  so)  must  be  carried  out.   These  addi- 
tional requirements  are  covered  on  SCRR  page  13,  which  is  nor- 
mally completed  onsite. 

2101  ITEMS  TO  BE  INCLUDED 

The  regulations  at  41  CFR  60-741. 5 (a)  require  that  a  Section  503 
AAP  set  forth  the  contractor's  policies,  practices,  and  proce- 
dures in  accordance  with  41  CFR  60-741.6.   To  be  acceptable,  a 
contractor's  Section  503  AAP  must  address  at  least  those  items 
listed  in  41  CFR  60-741. 6(a)  through  (f).   Similarly,  the  regula- 
tions at  41  CFR  60-250. 5(a)  require  that  a  38  U.S.C.  2012  AAP  set 
forth  the  contractor's  policies,  practices  and  procedures  in 
accordance  with  41  CFR  60-250.6.   Therefore,  to  be  acceptable,  a 
contractor's  38  U.S.C.  2012  AAP  must  address  at  least  those  items 
listed  in  41  CFR  60-250. 6(a)  through  (f).   Since  these  items — (a) 
through  (f) — are  similar  in  both  regulations,  they  are  discussed 
together  below  (where  there  are  differences,  it  is  pointed  out). 

2102  POLICY  STATEMENT  (Refer  to  41  CFR  60-250. 4(a)  and 
250.6(a)  and  41  CFR  60-741. 4(a)  and  741.6(a).) 

Contractors  are  required  to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  special  disabled  veterans,  veter- 
ans of  the  Vietnam  era,  and  individuals  with  handicaps.  The  con- 
tractor must  affirm  its  commitment  to  this  affirmative  action  re- 
quirement by  incorporating  it  in  a  policy  statement  included  in 
its  AAP(s) . 

2103  REVIEW  OF  PERSONNEL  POLICIES  FOR  PROPER  CONSIDERATION 
OF  QUALIFICATIONS  (Refer  to  41  CFR  60-250. 6(b)  and  41 
CFR  60-741. 6(b) . ) 

To  be  acceptable,  the  AAP(s)  must  affirm  that  the  contractor  has 
reviewed  its  personnel  processes  to  determine  whether  its  present 
procedures  ensure  careful,  thorough,  and  systematic  consideration 
of  the  job  qualifications  of  known  individuals  with  handicaps, 
special  disabled  veterans,  and  Vietnam  era  veterans  who  are 
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applicants  for  job  vacancies  filled  by  employment  or  promotion, 
and  for  all  training  opportunities  offered  or  available. 

(a)  Use  of  Appendices  B  and  C:   The  procedures  described  at  41 
CFR  Part  60-250,  Appendix  B  and/or  41  CFR  Part  60-741,  Ap- 
pendix C  may  be  utilized  in  fulfillment  of  this  requirement. 
Those  procedures  describe  how  the  applications  or  personnel 
forms  of  covered  veterans  and  persons  with  handicaps  may  be 
annotated  regarding  consideration  for  employment  opportuni- 
ties . 

(b)  Additional  Requirement  Under  41  CFR  Part  60-250:   41  CFR  60- 
250.6(b)  also  requires  the  contractor  to  limit  its  consider- 
ation of  a  covered  veteran's  military  record  to  only  the 
portion  of  that  record  which  is  relevant  to  the  specific  job 
qualifications  for  which  the  veteran  is  being  considered. 
This  should  be  affirmed  in  the  AAP. 

(c)  Adequacy  of  Present  Procedures:   If  the  contractor  asserts 
that  its  present  procedures  are  adequate,  this  is  acceptable 
if  the  EOS'  investigation  shows  that  individuals  with  handi- 
caps and  covered  veterans  are  afforded  hire,  promotion  and 
training  opportunities. 

2104       PHYSICAL  AND  MENTAL  QUALIFICATIONS  (Refer  to  41  CFR  60- 
250.6(c)(1)  and  41  CFR  60-741 . 6 (c) ( 1) . ) 

The  AAP  must  contain  the  contractor's  schedule  for  the  review  of 
all  physical  and  mental  job  qualification  requirements. 

(a)  Scheduled  Review:   To  be  acceptable,  the  AAP  must  either 
affirm  that  the  review  of  physical  and  mental  job  qualifi- 
cation requirements  has  been  completed,  or  provide  a  spe- 
cific time  schedule  by  which  jobs  are  to  be  reviewed.   Where 
the  AAP  indicates  that  the  review  has  been  completed,  the 
contractor  is  not  required  to  review  those  physical  and 
mental  job  qualification  requirements  again  unless  there  is 
a  change  in  working  conditions.   The  AAP  should  state,  how- 
ever, that  where  there  is  such  a  change  in  working  condi- 
tions— for  example,  through  increased  automation — the  re- 
quirements will  be  reevaluated. 

(b)  Job-Relatedness  of  Physical  and  Mental  Qualifications:   The 
AAP  must  affirm  that  physical  or  mental  job  qualification 
requirements,  to  the  extent  that  such  requirements  tend  to 
screen  out  qualified  individuals  with  handicaps  or  qualified 
special  disabled  veterans,  shall  be  related  to  the  specific 
jobs  for  which  such  individuals  are  being  considered,  and 
shall  be  consistent  with  business  necessity  and  the  safe 
performance  of  the  job  (refer  to  41  CFR  60-250 . 6(c) ( 2 )  and 
41  CFR  60-741. 6(c) (2) ) . 


2-40 


(c)   Confidentiality  of  Information:   To  be  acceptable,  the  AAP 
must  affirm  that  whenever  the  contractor  inquires  into  an 
applicant  or  employee's  physical  or  mental  condition  or 
conducts  a  medical  examination  prior  to  employment  or  change 
in  employment  status,  information  obtained  as  a  result  will 
be  kept  confidential,  except  as  otherwise  provided  for  in 
the  regulations  (see  41  CFR  60-250 . 6 (c) ( 3 )  and  41  CFR  60- 
741.6(c)(3)). 

2105  REASONABLE  ACCOMMODATION  TO  PHYSICAL  AND  MENTAL 
LIMITATIONS  (Refer  to  41  CFR  60-250 . 6 (d)and  41  CFR 
60-741. 6(d) . ) 

Contractors  are  required  to  make  reasonable  accommodation  to  the 
physical  and  mental' limitations  of  individuals  with  handicaps  and 
special  disabled  veterans,  unless  the  contractor  can  demonstrate 
that  such  accommodation  would  impose  an  undue  hardship  on  the 
conduct  of  its  business.   In  determining  the  extent  to  which  a 
contractor  is  obligated  to  make  accommodations,  such  factors  as 
business  necessity  and  financial  costs  and  expenses  may  be  consi- 
dered.  To  be  acceptable,  this  section  of  the  AAP  must  contain 
the  contractor's  policy  with  respect  to  reasonable  accommoda- 
tions.  That  statement  must  be  consistent  with  the  requirements 
of  the  regulations. 

2106  COMPENSATION  (Refer  to  41  CFR  60-250. 6(e)  and  41  CFR 
60-741. 6(e) . ) 

In  order  to  address  this  requirement  in  an  acceptable  manner,  the 
AAP  must  affirm  that,  in  offering  employment  or  promotion  to  in- 
dividuals with  handicaps,  special  disabled  veterans,  or  veterans 
of  the  Vietnam  era,  the  amount  of  compensation  offered  is  not  re- 
duced due  to  their  receipt  of  any  disability  income,  pension  or 
other  benefit  received  from  another  source. 

2107  OUTREACH,  POSITIVE  RECRUITMENT,  EXTERNAL  DISSEMINATION 
OF  POLICY  Refer  to  41  CFR  60-250. 6(f)  and  41  CFR 
60-741. 6(f) . ) 

An  acceptable  AAP  must  affirm  that  the  contractor  reviews  its 
employment  practices,  and  must  at  least  state  that  appropriate 
outreach  and  positive  recruitment  activities  are  undertaken  where 
indicated  by  the  findings  of  such  reviews.   The  AAP  may  also 
describe  in  some  detail  the  steps  taken  by  the  contractor  in  its 
review  of  employment  practices  and  the  resulting  outreach  and 
recruitment  activities.   41  CFR  60-250. 6(f)  and  41  CFR  60- 
741.6(f)  provide  additional  guidance  in  assessing  the  accept- 
ability of  this  part  of  the  contractor's  AAP(s). 
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2108       ADDITIONAL  AAP  INGREDIENTS 

The  following  additional  ingredients  should  be  included  in  the 
contractor's  Section  503  and  38  U.S.C.  2012  AAP(s): 

(a)  Internal  Dissemination  of  Policy  (Refer  to  41  CFR  60-250.6 
(g)  and  41  CFR  60-741 . 6(g) ) :   The  AAP  should  address  the 
contractor's  procedures  for  internal  dissemination  of  its 
affirmative  action  policy.   The  regulations  cited  above 
provide  examples  of  the  types  of  activities  contractors  may 
take  in  this  area  (e.g.,  contractors  may  conduct  meetings 
with  executive,  managerial,  and  supervisory  personnel  to 
explain  the  intent  of  the  policy  and  to  delineate  individual 
responsibility  for  its  implementation,  include  the  policy  in 
internal  publications,  etc.). 

(b)  Responsibility  for  Implementation  (Refer  to  41  CFR  60-250.6 
(h)  and  41  CFR  60-741. 6(h) ) :   The  AAP  should  identify  the 
person(s)  responsible  for  implementing  the  contractor's  pol- 
icy with  respect  to  individuals  with  handicaps  and  covered 
veterans  and  should  describe  his  or  her  responsibilities. 

It  should  also  describe  the  responsibilities  of  line  man- 
agement in  carrying  out  the  policy.   The  regulations  cited 
above  provide  further  guidance  in  this  area. 

(c)  Development  and  Execution  of  Action  Programs  (Refer  to  41 
CFR  60-250. 6(i)  and  41  CFR  60-741 . 6 ( i) ) :   The  AAP  should 
include  a  description  of  the  specific  action  programs  which 
have  been  developed  and  implemented  by  the  contractor.   The 
regulations  cited  above  provide  guidance  on  types  of  action 
programs.   While  the  action  programs  described  are  guide- 
lines, not  requirements,  they  do  provide  a  means  by  which 
the  contractor's  efforts  to  comply  with  its  affirmative 
action  and  equal  employment  opportunity  obligations,  as 
described  in  the  AAP(s),  can  be  evaluated. 

2 J         SUMMARY  OF  PROBLEMS  WITH  AAP  AND  SUPPORT  DATA  AND 
DEVELOPMENT  OF  ONSITE  PLAN 

Problems  identified  with  the  completeness,  reasonableness  and/or 
acceptability  of  the  AAPs  and  support  data  are  checked  on  page  4 
of  the  SCRR,  and  the  specific  problem  described  on  SCRR  page  9. 
For  each  such  problem,  actions  taken  at  desk  audit  to  resolve  it 
and/or  actions  planned  for  onsite  are  described. 
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2J00       ITEMS  RESOLVED  AT  DESK  AUDIT 

Some  problems  with  the  AAP(s)  and  support  data  may  be  resolved  at 
desk  audit  after  further  contact  with  the  contractor.   For  exam- 
ple, if  the  problem  were  "Can't  evaluate  job  group  acceptability 
because  there  is  no  information  on  what  job  titles  are  in  each 
group,"  the  entry  may  be  "Called  J.  Smith  5/1/88  and  asked  him  to 
send  a  Tist  of  titles  in  each  group.   List  received  5/8/88." 

2J01       ITEMS  TO  BE  RESOLVED  ONSITE  -  ONSITE  PLAN 

Other  items  will  only  be  resolvable  onsite,  and  an  onsite  plan 
for  each  should  be  briefly  described.   For  example,  if  the  prob- 
lem were  "Minority  availability  for  Foremen  group  appears  low 
given  minority  %  jn  blue  collar  area,"  the  entry  may  be  "Deter- 
mine how  foreman  jobs  filled.   If  internally,  examine  incumbents' 
files  to  identify  feeder  jobs."   If  a  problem  has  not  been 
resolved  by  the  conclusion  of  desk  audit,  the  column  labeled 
"Onsite?"  on  SCRR  page  9  is  checked.   These  checked  items 
constitute  the  onsite  plan  for  resolving  AAP  and  support  data 
problems . 

2K         OVERVIEW  OF  PERSONNEL  ACTIVITY,  EEO  TRENDS  AND 
WORKFORCE  STRUCTURE/PERSONNEL  PRACTICES 

2K00       PERSONNEL  ACTIVITY  (SUMMARY) 

Page  5  of  the  SCRR  provides  an  overview,  by  EEO-1  category,  of 
personnel  activity  during  the  prior  year.   A  summary  of  data  on 
hires,  promotions  and  terminations  should  be  abstracted  from  the 
data  provided  by  the  contractor,  and  entered  on  the  page.   A 
similar  report,  using  a  substitute  SCRR  page,  can  be  prepared 
from  EEO-6  data  for  educational  institutions.   This  information, 
used  in  conjunction  with  historical  data  analyzed  through  the  EEO 
Trend  Analysis  (below)  provides  a  broad  framework  for  later 
detailed  review  by  job  group  of  affirmative  action  progress 
(placement  goals)  and  potential  discrimination  in  employment 
activity  (Impact  Ratio  Analysis).   Also,  because  this  information 
is  by  particular  minority  group,  it  can  be  used  in  conjunction 
with  the  EEO  Trend  Analysis  (below)  to  identify  any  potential 
problems  for  a  particular  minority  group. 

2K01       EEO  TREND  ANALYSIS 

An  initial  assessment  of  the  contractor's  workforce  and  utiliza- 
tion trends  can  be  made  by  reviewing  EEO-1  reports.   Page  6  of 
the  SCRR  is  a  Worksheet  for  entry  of  EEO-1  data  and  page  7  pro- 
vides for  a  narrative  evaluation  of  those  data. 

(a)   Long-Term,  Short-Term:   Current  AAP  data  are  compared  with: 
(1)  the  contractor's  profile  approximately  five  years  ago 
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(drawn  from  the  earliest  data  on  the  current  EEDS  report)  to 
look  at  long-term  trends;  and  (2)  that  profile  approximately 
one  year  ago  to  look  at  short-term  trends.   An  alternate 
SCRR  page  6  is  available  for  use  with  EEO-6  data  (which  are 
reported  on  a  two-year  cycle)  for  university  reviews.   This 
information  provides  an  overview  of: 

o    The  distribution  of  jobs  within  the  contractor's 

workforce  (white-collar,  blue-collar,  predominant  EEO 
categories ) ; 

o    The  direction  of  change  in  the  total  workforce  and 

particular  categories  (expanding,  contracting,  stable); 
and 

o    Whether  minority  and  female  representation  has  been 
increasing  or  decreasing,  and  in  what  areas. 

(b)  Changes  Due  to  Reclassifications:   If  the  EOS  observes  major 
changes  in  the  sizes  of  EEO  categories  (p.  6)  with  little  or 
no  corresponding  activity  (p.  5),  further  investigation 
onsite  may  be  needed  to  determine  if  the  changes  are  due  to 
the  reclassification  of  jobs  with  concentrations  of  minor- 
ities or  women  from  one  EEO-1  category  to  another.   For 
example,  suppose  the  total  number  of  positions  in  the  craft 
category  increases  from  one  year  to  the  next  and  indicates 
an  increase  in  women.  Over  the  same  time  period,  however, 
both  the  total  number  of  operative  positions  and  the  total 
number  of  women  listed  as  operatives  decreases.   The  EOS  may 
then  infer  that  the  increase  in  crafts  may  have  resulted 
from  the  contractor's  changing  the  EEO-1  category  of  the 
women's  jobs,  rather  than  from  genuine  promotions. 

(c)  EEO  Category  Patterns:   This  analysis  -  also  permits  iden- 
tification of  broad  areas  where  minorities/women  have  been 
persistently  underrepresented  or  concentrated,  setting  a 
framework  for  the  detailed  review  of  the  workforce  analysis 
for  potential  discrimination  problems  and  review  of  the 
contractor's  goals  progress  by  job  group. 

(d)  Particular  Minority  Group:   Additionally,  this  analysis 
permits  identification  of  any  substantial  disparity  in  the 
representation  of  a  particular  minority  group—whether  in 
the  workforce  as  a  whole  or  in  certain  categories—when 
compared  to  the  distribution  of  particular  minority  groups 
in  the  contractor's  labor  area  and/or  in  possible  internal 
feeder  categories.   Where  such  a  disparity  is  identified, 
the  EOS  should  plan  to  conduct  standard  discrimination 
analyses  by  the  particular  minority  group,  at  least  in  those 
workforce  areas  where  the  disparity  exists  and  for  the  type 
of  activity  most  likely  to  have  created  the  disparity.   For 
example,  if  Hispanics  are  well  represented  in  the  labor 
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area,  but  have  historically  been  absent  from  the  contrac- 
tor's workforce,  the  EOS  should  plan  to  conduct  hiring  IRAs 
separately  for  Hispanics .   Or,  if  Blacks  have  historically 
been  concentrated  in  Laborers,  but  poorly  represented  in 
Operatives  and  Crafts:   (1)  the  EOS'  review  of  the  workforce 
analysis  should  focus  on  the  types  of  jobs  held  by  Blacks 
and  any  structural  impediments  to  upward  mobility  from  those 
jobs;  and  (2)  the  EOS'  blue  collar  IRAs — particularly  for 
promotions  and  hires  into  jobs  above  Laborers  —  should  be 
conducted  separately  for  Blacks.   Further  discussion  of  such 
separate  discrimination  analysis  for  a  particular  minority 
group  is  given  at  Sections  2N00  and  2002  below.   Please  also 
note  that  if  investigation  of  such  a  disparity  does  not  show 
discrimination,  the  EOS  should  consider  whether  goals  and/or 
specific  affirmative  action  steps  for  the  particular  group 
are  warranted  (see  Section  2G07(c)  above). 

2K02       WORKFORCE  STRUCTURE,  PERSONNEL  PRACTICES 

In  the  initial  review  of  the  AAP  and  support  data,  the  EOS  eval- 
uated the  workforce  analysis  for  reasonableness  and  acceptabil- 
ity.  As  a  result,  the  EOS  should  have  a  basic  understanding  of 
the  contractor's  organization  and  operations.   For  example,  the 
workforce  analysis  should  show  whether  the  contractor's  facility 
is  organized  by  department  or  other  unit  (e.g.,  division),  wheth- 
er lines  of  progression  exist,  how  pay  is  structured,  and  other 
characteristics  which  may  prove  useful  for  subsequent  analyses  of 
both  affirmative  action  and  potential  discrimination  issues. 
Other  supporting  data  which  may  be  provided  with  the  AAP,  such  as 
copies  of  labor  agreements,  should  provide  additional  information 
regarding  pay  rates,  work  performed,  organizational  structure, 
and  rules  for  internal  mobility,  at  least  in  the  blue  collar 
sector.   This  information,  to  the  extent  that  it  is  available 
during  the  desk  audit,  should  be  entered  on  page  8  of  the  SCRR. 

2L         GOALS  PROGRESS  AND  GOOD  FAITH  EFFORTS 

A  contractor's  compliance  posture  is  not  measured  by  whether  it 
met  all  its  goals,  but  rather  whether  it  made  a  good  faith  effort 
to  do  so.   Generally,  however,  if  properly  determined  goals  in  a 
job  group  were  met,  further  examination  of  good  faith  effort  with 
respect  to  that  job  group  is  unnecessary.   Therefore,  in  order  to 
focus  the  investigation  of  good  faith  effort,  the  following  steps 
are  taken:   (1)  measure  the  degree  of  progress  in  job  groups 
where  goals  were  established  and  opportunities  occurred;  (2) 
evaluate  the  contractor's  resulting  overall  goals  performance; 
and  (3)  identify  areas  where  specific  additional  information  is 
needed  in  order  to  evaluate  good  faith  effort. 
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2L00       ANALYSIS  OF  GOALS  PROGRESS 

As  noted  earlier,  to  be  acceptable,  AAP  support  data  must  include 
a  report  of  progress  on  prior  AAP  year  goals.   Also,  a  report  of 
progress  on  current  goals  should  be  included  at  least  if  the  con- 
tractor is  six  months  or  more  into  its  current  AAP  year  when  it 
receives  the  Scheduling  Letter.   This  report  should  be  used  to 
conduct  the  analysis  of  goals  progress  on  page  10  of  the  SCRR. 

(a)  Data  Needed:   To  conduct  this  analysis,  first  the  EOS  must 
identify  the  job  groups  for  which  goals  were  established  at 
the  beginning  of  the  period  under  review.   Second,  the  per- 
centage placement  goal  for  each  such  group  must  be  deter- 
mined.  Third,  for  each  such  job  group,  the  number  of  total 
placements  and  the  number  of  minority  and  of  female  place- 
ments must  be  determined.   If  this  information  has  not  been 
submitted  for  desk  audit  (see  Section  2H00  above),  the  EOS 
will  conduct  the  analysis  below  at  whatever  point  in  the 
review  sufficient  information  is  obtained. 

(b)  Analysis :   The  analysis  itself  takes  into  consideration  the 
number  of  opportunities  in  relationship  to  the  goal.   More 
specifically,  the  percentage  placement  goal  is  multiplied  by 
the  number  of  placements  that  actually  occurred  to  determine 
how  many  minorities/women  would  have  been  placed  if  the  goal 
were  met.   This  result  is  then  compared  to  the  number  of  mi- 
norities/women who  actually  were  placed,  and  the  differ- 
ence—plus or  minus—entered. 

EXAMPLE:   If  the  contractor  set  a  goal  of  10% 
for  minorities  in  XYZ  job  group  and  had  20 
openings,  the  goal  would  have  been  met  if  it 
placed  2  minorities  (.10  X  20).   If  the 
contractor  actually  placed  one  minority,  the 
difference  would  be  "-1."   On  the  other  hand, 
if  it  actually  placed  five  minorities,  the 
difference  would  be  "+3." 

If  the  contractor  established  a  goal  for  a  particular  minor- 
ity group  or  for  men  or  women  of  a  particular  minority  group 
(see  Section  2G07(c)  above),  the  evaluation  of  progress  on 
that  goal  is  conducted  in  the  same  fashion  as  in  the  above 
example.   See  the  SCRR  instructions  for  page  10  for  further 
examples . 

(c)  Net  Change:   SCRR  page  10  also  has  an  optional  part  II  on 
Workforce  Change,  which  provides  for  entry  of  data  on  job 
group  incumbency  (total,  women  and  minorities)  at  the  begin- 
ning of  the  period  and  at  the  end  of  the  period,  and  deter- 
mination of  net  change  (plus  or  minus).   This  information 
may  be  useful  in  identifying  job  groups  where,  although 
there  has  been  progress  in  placements,  there  has  been  little 
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or  no  improvement  in  minority  and/or  female  representation 
(this  can  be  for  either  positive  or  negative  reasons--i .e . , 
disproportionate  promotions  out,  terminations,  etc.)-   It 
can  also  help  the  EOS  to  focus  on  anomalies  in  the  contrac- 
tor's data,  such  as  increases  in  job  group  size  without 
evidence  of  placement  activity. 

2L01       EVALUATION  OF  GOOD  FAITH  EFFORT 

(a)  Overall  Performance:   In  evaluating  the  contractor's  good 
faith  effort,  an  overall  assessment  of  its  goals/affirmative 
action  performance  should  first  be  made  (SCRR  page  11, 

part  I).   For  example,  was  there  progress  in  most  areas 
where  goals  were  established?   In  areas  with  little  pro- 
gress, are  there  any  balancing  factors  such  as  strong  per- 
formance in  similar  but  higher  level  jobs?   For  example, 
little  progress  in  Operatives  II,  but  progress  well  above 
expectations  in  Operatives  III.   Were  there  performance 
problems  in  areas  with  poor  long-term  trends  (SCRR  page  6)? 
This  evaluation  should  also  take  into  account  fulfillment  of 
AAP  commitments  and  the  quality  of  those  commitments  in 
terms  of  creative  problem-solving  to  remove  any  impediments 
to  minority/female  utilization  over  both  the  long  and  short 
term. 

(b)  Goal  Areas  Needing  Further  Examination  for  Good  Faith 
Effort:   As  a  result  of  the  above  evaluation,  identify  any 
goal  areas  which  need  further  evaluation  for  good  faith 
effort  (SCRR  page  11,  part  II).   For  each  such  goal  area, 
review  any  contractor  description  of  good  faith  efforts 
pertinent  to  the  area.   This  should  be  presented  as  part  of 
the  contractor's  report  on  goals.   Also  use  the  AAP  and 
support  data  to  try  to  identify  the  probable  reason  for  lack 
of  progress  and  the  type  of  AAP  action  items  that  would  be 
pertinent.   For  example,  do  the  support  data  on  employment 
activity  show  that  the  jobs  were  filled  predominantly  by 
hire  or  by  promotion?   If  by  hire,  was  there  low  applicant 
flow?  What  AAP  commitments  did  the  contractor  make  on 
recruitment  efforts?   Is  there  any  evidence  they  were 
fulfilled?   If  jobs  were  filled  primarily  by  promotion,  was 
there  an  adequate  representation  of  minorities/women  in 
probable  feeder  groups?  What  AAP  commitments  did  the 
contractor  make  concerning  the  promotion  process  (job 
posting,  encouraging  bidding,  training,  etc.).   Is  there  any 
evidence  they  were  fulfilled? 

2L02       ONSITE  PLAN  FOR  EVALUATION  OF  GOOD  FAITH  EFFORT 

For  each  goal  area  where  there  is  insufficient  desk  audit  in- 
formation to  determine  good  faith  effort,  list  (on  SCRR  page  11a, 
part  II)  the  additional  information  needed.   For  example,  in  a 
Clerical  I  job  group  there  may  have  been  no  goals  progress  for 
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minorities,  and  low  applicant  flow  appears  to  be  the  reason.   The 
AAP  may  state  that  a  particular  agency  would  be  used  to  recruit 
minority  applicants  for  the  Clerical  1  job  group.   The  additional 
information  needed  here  may  include  contact  with  the  agency  to 
confirm  its  use  by  the  contractor  (as  well  as  other  action,  such 
as  identifying  additional  recruitment  sources  while  onsite).   If 
questions  concerning  good  faith  effort  in  a  job  area  have  not 
been  resolved  by  the  conclusion  of  desk  audit,  the  "Onsite?" 
column  on  SCRR  page  11  is  checked.   These  checked  items  form  the 
onsite  plan  for  this  portion  of  the  review. 

2M         POTENTIAL  DISCRIMINATION  ANALYSES  -  GENERAL 

2M00       TITLE  VII  PRINCIPLES 

It  is  OFCCP  policy,  in  conducting  analyses  of  potential  discrimi- 
nation issues  under  the  Executive  Order,  to  follow  Title  VII 
principles . 

2M01       USE  OF  TERM  "MINORITIES" 

The  term  "minorities"  means  those  four  groups  for  which  EEO-1 
reporting  is  required — i.e.  Blacks,  Hispanics,  Asians/Pacific 
Islanders  and  American  Indians/Alaskan  Natives.   As  used  in  these 
instructions  for  desk  audit  potential  discrimination  analyses, 
"minorities"  may  mean  those  groups  in  the  aggregate  or 
individually,  depending  on  the  characteristics  of  the  labor  area 
and/or  on  patterns  in  the  contractor's  workforce.   In  general, 
where  there  is  an  observed  disparity  in  the  representation  of  a 
particular  minority  group,  standard  desk  audit  potential  dis- 
crimination analyses  will  be  conducted  separately  for  that  group. 
See  further  discussion  of  this  matter  under  EEO  Trend  Analysis, 
Review  of  Workforce  Analysis  and  Impact  Ratio  Analyses  below. 

2N         REVIEW  OF  THE  WORKFORCE  ANALYSIS 

2N00       GENERAL 

An  understanding  of  how  employees  obtained  their  jobs,  the  ef- 
fects of  seniority,  rules  for  promotion  and  transfer,  etc.,  is 
necessary  in  order  to  understand  how  the  contractor's  employment 
system  works .   Patterns  of  minority  and  female  employment  must  be 
examined,  and  apparent  disparities  (e.g.,  where  they  are  or  are 
not  employed  in  departments,  progression  lines,  job  titles,  and 
other  relevant  job  areas)  identified  for  further  investigation 
onsite.   For  example,  men  may  supervise  work  units  which  are 
composed  predominantly  of  women;  or,  a  job  title  may  be  composed 
predominantly  of  minorities  in  one  department,  and  predominantly 
of  nonminorities  in  another.   Such  disparities  may  indicate  dis- 
criminatory placement  or  promotional  practices  or  other  Executive 
Order  violations.   The  results  of  the  review  of  minority  and 
female  employment  patterns  is  summarized  on  page  14  of  the  SCRR. 
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2N01       MINORITY  GROUP  ANALYSIS 

If  the  EOS'  review  of  the  contractor's  EEO  category  data  (SCRR 
page  7)  showed  substantial  disparities  in  the  representation  of  a 
particular  minority  group  in  the  workforce  as  a  whole  or  in 
distribution  among  EEO  categories,  the  review  of  the  workforce 
analysis  should  focus  on  that  minority  group,  at  least  in  those 
workforce  areas  where  the  disparity  was  observed.   For  example, 
if  category  data  showed  that  Blacks  were  concentrated  in  Labor- 
ers, poorly  represented  in  Operatives  and  absent  in  Crafts,  the 
EOS'  review  of  the  workforce  analysis  should  specifically  iden- 
tify the  types  of  blue  collar  jobs  in  which  Blacks  are  employed, 
whether  these  jobs  fall  into  lines  of  progression  or  departments/ 
units  that  tend  to  inhibit  progression  to  Operatives  and  Crafts, 
etc.   Even  where  such  disparities  are  not  observed  in  the  initial 
category  screen,  where  the  labor  area  has  high  representation  of 
more  than  one  minority  group  and/or  the  general  employment 
patterns  in  the  industry  involved  have  differed  among  minority 
groups,  in  reviewing  the  workforce  analysis  the  EOS  should  be 
alert  for  any  indications  of  potential  problems  in  the  distribu- 
tion of  the  particular  minority  groups. 

2N02       UNDERREPRESENTATIONS  AND  CONCENTRATIONS 

In  examining  patterns  of  minority  group  and  female  employment, 
the  EOS  is  looking  for  evidence  of  concentrations  and  under- 
representations . 

(a)  Concentration:   The  term  concentration  means  that  minority 
groups  and/or  women  are  found  in  a  particular  section  (job 
area)  of  a  contractor's  workforce  (however  that  section  is 
defined)  in  numbers  substantially  greater  than  would  be 
expected  in  terms  of  their  overall  representation  in  the 
contractor's  workforce,  or  in  a  relevant  sector  (however 
defined)  of  that  workforce. 

(b)  Underrepresentation :   The  term  underrepresentation  means  the 
opposite — that  minority  groups  and/or  women  are  found  in  a 
particular  section  of  a  contractor's  workforce  in  numbers 
substantially  fewer  than  would  be  expected  in  terms  of  their 
overall  representation  in  the  contractor's  workforce  or 
relevant  sector  of  that  workforce. 

(c)  Interpreting  Results:  The  identification  of  a  concentration 
or  underrepresentation  does  not  mean  that  discrimination  has 
been  found.  It  is  only  an  indicator  that  further  investiga- 
tion is  warranted. 
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2N03       DETERMINING  THE  RELEVANT  WORKFORCE  SECTOR  AND  JOB 
AREAS 

(a)  Relevance  of  Other  Information:   In  determining  the  relevant 
workforce  sector  and  job  areas  for  the  analysis,  the  EOS 
must  be  guided  by  the  findings  of  the  desk  audit  up  to  this 
point.   For  example,  the  information  obtained  from  the  EOS' 
earlier  analysis  of  EEO  trends  (SCRR,  page  7)  can  assist  in 
identifying  areas,  by  EEO-1  category,  which  may  show  per- 
sistent minority  or  female  representation  above  or  below 
comparable  availability;  or,  as  discussed  in  2N00  above,  the 
EOS  may  have  identified  a  substantial  disparity  in  the  rep- 
resentation of  a  particular  minority  group.   Information 
derived  from  the  earlier  review  of  the  organization  of  the 
contractor's  workforce  and  personnel  practices  (e.g.,  inter- 
nal mobility,  pay  structure),  (SCRR,  page  8)  may  be  helpful 
in  making  further  comparisons. 

(b)  Workforce  Sector/Job  Area  -  General:   In  determining  the 
relevant  sector  of  the  contractor's  workforce  with  which 
minority  group  or  female  representation  in  a  particular  job 
area  is  to  be  compared  (e.g.,  blue  collar,  white  collar, 
clerical,  the  entire  workforce,  or  even  job  group),  the  EOS 
should  remember  that  there  should  be  a  reasonable  expecta- 
tion that,  absent  discrimination,  minorities/women  would  be 
fairly  evenly  distributed  among  the  job  areas  within  the 
sector.   That  expectation  is  high  when  (1)  entry-level  jobs 
in  the  sector  share  similar  qualification  requirements;  and 
(2)  jobs  above  entry-level  in  the  sector  are  filled  primar- 
ily by  promotion.   The  expectation  gets  progressively  lower 
as  entry-level  jobs  in  the  sector  become  more  differentiated 
in  skill  requirements  (since  it  becomes  more  likely  that 
minority/female  availability  will  differ)  and/or  jobs  above 
entry  are  filled  predominantly  by  hire. 

(c)  Relationship  to  Particular  Contractor:   An  appropriate 
definition  of  the  workforce  sector  is,  therefore,  related  to 
the  particular  contractor's  structure,  legitimate  skill 
needs  and  personnel  practices.   In  general,  analyses  that 
focus  on  where  minorities/women  are  located  organizationally 
(which  departments,  units,  lines  of  progression,  etc.)  will 
tend  to  identify  potential  placement  problems.   Analyses 
that  focus  on  the  level  at  which  minorities/women  are 
employed  (concentrated  in  lowest  level  jobs  within  an  LOP, 
department,  etc.)  tend  to  identify  potential  promotion 
problems  (that  may,  in  turn,  be  related  to  placement).   For 
example : 

(1)   Workforce  as  Sector/Departments  as  Job  Area:   Where 
there  are  departments  or  organizational  units  with 
largely  similar  qualifications  for  entry-level  pos- 
itions (e.g.,  unskilled  and,  to  a  more  limited  extent, 
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semi-skilled,  in  blue-collar;  undifferentiated  trainee 
jobs  in  white-collar  ) ,  representation  in  each  depart- 
ment may  be  compared  to  representation  in  the  total 
workforce  of  all  such  departments. 

(2)  Workforce  as  Sector/Lines  of  Progression  as  Job  Area: 
Where  there  are  lines  of  progression  (LOPs)  or  usual 
promotional  sequences  that  cut  across  department  lines 
and  have  similar  entry-level  requirements,  representa- 
tion in  each  LOP  may  be  compared  to  representation  in 
the  total  workforce  of  all  such  LOPs. 

(3)  Department  as  Sector/LOPs  within  Department  as  Job 
Area:   Where  there  are  separate  lines  of  progression 
and/or  usual  promotional  sequences  within  a  department 
or  similar  organizational  unit,  representation  in  each 
LOP  may  be  compared  to  their  representation  in  the 
department  as  a  whole. 

(4)  Department  as  Sector/Jobs  within  Department  as  Job 
Area:   In  the  absence  of  LOPs  or  usual  promotional 
sequences,  where  jobs  within  a  department  are  usually 
filled  by  promotion  from  within--or  might  reasonably  be 
filled  in  such  a  manner  based  on  the  nature  of  the  jobs 
involved  and  the  training  which  the  contractor  could 
reasonably  be  expected  to  offer  (e.g.,  on-the-job 
training) — representation  in  a  particular  job  area 
within  that  department  may  be  compared  to  representa- 
tion in  the  department  as  a  whole. 

(5)  EEQ  Category  as  Sector/Type  of  Job  as  Job  Area:  It  can 
be  useful  to  compare  representation  in  an  EEO  category 
or  job  group  against  distribution  within  titles  in  that 
category/group.  For  example,  in  an  Office  and  Clerical 
category,  women  may  be  concentrated  in  General  Clerical 
positions,  but  underrepresented  in  Production  and  Mate- 
rial Control  clerical  jobs. 

(6)  Lines  of  Progression  as  Sector/Jobs  in  LOP  as  Job  Area: 
A  line  of  progression  or  usual  promotional  sequence — 
particularly  one  with  a  large  number  of  incumbents — may 
also  be  treated  as  a  "sector,"  and  minority/female  rep- 
resentation in  the  LOP  compared  with  their  representa- 
tion in  jobs  at  different  levels  in  the  LOP. 

(7)  Job  Title  as  Sector/Job  Title  within  Department  as  Job 
Area  -  Where  a  job  title—particularly  one  with  a  large 
number  of  total  incumbents — appears  in  several  depart- 
ments, representation  in  the  title  as  a  whole  can  be 
compared  with  representation  in  the  title  in  each  de- 
partment . 
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(d)  Applicability  to  Both  White-Collar  and  Blue-Collar  Jobs: 
These  analyses  can  be  applied  to  both  white  collar  and  blue 
collar  situations.   In  all  cases,  the  EOS  should  ensure  that 
the  sector  of  the  contractor's  workforce  which  is  used  as  a 
basis  for  comparison  with  a  particular  job  area  is,  in  fact, 
relevant.   Particularly  in  the  white  collar  area,  differ- 
ences with  respect  to  factors  such  as  education  or  skills 
may  make  establishing  a  basis  for  comparison  difficult. 
However,  where  it  appears  that  the  majority  of  a  white 
collar  workforce  consists  of  highly  specialized  jobs  (an 
engineering  firm,  a  scientific  research  laboratory),  it  is 
generally  best  to  separate  clerical  positions  from  other 
white  collar  jobs  when  defining  the  base  of  comparison. 

(e)  Defining  "Substantially":   Once  the  job  area  and  the  rele- 
vant workforce  sector  have  been  selected,  the  next  step  is 
to  identify  those  job  areas  which  have  "substantially"  more 
or  fewer  minorities  and/or  women  than  would  reasonably  be 
expected  by  their  representation  in  the  workforce  sector 
selected.   These  are  the  job  areas  which  will  be  investi- 
gated further  onsite.   The  term  "substantially"  as  used 
here,  however,  cannot  be  so  precisely  defined  as  to  fit  all 
cases.   In  identifying  job  areas  for  further  investigation, 
EOSs  must  be  guided  by  common  sense,  reasonableness,  and  the 
nature  of  the  information  available  up  to  that  point.   In 
some  instances,  areas  of  minority  group/female  concentration 
and  underrepresentation  will  be  readily  apparent  from  review 
of  the  workforce  analysis.   In  others,  there  may  be  a  need 
for  more  precise  identification  of  potential  problem  areas. 
One  method  which  may  be  used  to  identify  job  areas  for 
further  investigation  onsite  is  the  Job  Area  Acceptance 
Range  ( JAAR) . 

(f)  Use  of  the  Job  Area  Acceptance  Range. (JAAR) :   The  JAAR  is  a 
formula  which  may  be  used  to  determine  whether  a  particular 
job  area  represents  an  area  of  concentration  or  underrepre- 
sentation for  minorities  and/or  women.   There  is  an  optional 
SCRR  Worksheet  for  using  the  JAAR. 

(1)  Relationship  to  "80%  or  four-fifths"  Rule  of  Thumb: 
The  JAAR  is  based  on  the  "80%  or  four-fifths"  rule  of 
thumb,  similar  to  that  used  in  identifying  whether  a 
selection  rate  for  a  particular  group  represents  an 
adverse  impact  in  selection  (see  Impact  Ratio  Analyses 
below) .   For  the  JAAR,  the  assumption  is  that  the  per- 
centage representation  of  minorities  and/or  women  in  a 
particular  job  area  will  normally  fall  in  a  range  plus 
or  minus  20%  of  their  representation  in  the  relevant 
base  workforce  sector. 

(2)  Computing  the  JAAR:   To  find  this  range,  therefore,  the 
percentage  of  minorities  or  women  in  the  base  sector  is 
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multiplied  by  .20  and  the  result  is  added  to  and  sub- 
tracted from  the  percentage  of  minorities  or  women  in 
the  base  sector.   For  example,  if  the  broad  sector  had 
50%  minorities,  the  JAAR  range  would  be  found  by  multi- 
plying 50%  X  .20,  and  the  result,  10%,  would  be  sub- 
tracted from  and  added  to  50%  for  a  JAAR  range  of  40% 
to  60%. 

(3)   Applying  the  JAAR:   The  minority/female  percentage  in 
each  job  area  within  the  base  sector  is  then  compared 
to  the  range.   If  the  percentage  in  a  job  area  falls 
below  the  range  (in  the  example,  less  than  40%),  the 
area  is  considered  underrepresented;  if  it  exceeds  the 
range  (in  the  example,  more  than  60%),  the  job  area  is 
considered  concentrated. 

(g)   Role  of  Recent  Personnel  Activity  Data:   Employment  data 
shown  in  the  workforce  analysis  represent  a  cumulative 
record  of  past  employment  activity.   Data  summarized  in 
Impact  Ratio  Analyses  (IRAs,  below)  represent  more  recent 
employment  activity.   As  9.  result,  in  determining  which  job 
areas  should  be  investigated  further  onsite,  EOSs  should 
give  a  high  priority  to  areas  in  which  recent  employment 
activity  appears  to  mirror  the  effects  of  prior  activity. 
For  example,  there  may  be  adverse  IRAs  for  placement  into 
job  groups  in  areas  where  minorities  and/or  women  are 
underrepresented . 

(h)  Recording  Results:   When,  as  a  result  of  the  review  of  the 
workforce  analysis,  job  areas  exhibiting  concentrations  and 
underrepresentations  are  identified  for  further  investiga- 
tion onsite,  this  information  is  entered  on  page  17  of  the 
SCRR,  and  an  onsite  plan  developed  for  their  investigation. 
This  plan  may  include  a  request  for  the  contractor's  adverse 
impact  determinations  for  job  titles  in  concentrated/under- 
represented  areas.   Such  information  may  assist  the  EOS,  in 
onsite  analysis  of  potential  placement  problems,  in  deter- 
mining whether  there  has  been  activity  and  of  what  type  dur- 
ing the  normal  liability  period,  etc.   See  Section  2004(a) 
below  and  Chapters  3  and  7 . 

20        AUDIT  OF  PERSONNEL  ACTIVITY  -  IMPACT  RATIO  ANALYSES 

2000       DEFINITION 

The  Impact  Ratio  Analysis  (IRA)  is  a  method  for  identifying 
personnel  activity  which  should  be  investigated  further  onsite. 
The  IRA  is  a  ratio  between  two  selection  rates,  one  for  minor- 
ities or  women,  and  one  for  others.   Generally,  a  selection  rate 
for  minorities  or  women  which  is  less  than  80%  of  the  selection 
rate  for  nonminorities  or  men,  as  appropriate,  for  a  particular 
personnel  activity  (e.g.,  hiring,  promotion,  termination)  should 
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be  investigated  further  during  the  onsite.   Although  related, 
adverse  IRAs  should  not  be  confused  with  the  term  "adverse 
impact."   Refer  to  Chapter  7 ,  Section  7E01,  for  a  definition  of 
the  latter  term. 

2001       CALCULATING  THE  IRA 

Page  15  of  the  SCRR  provides  a  Worksheet  for  conducting  impact 
ratio  analyses.   The  Worksheet  is  used  to  compute  IRAs  for 
hiring,  promotions,  and  terminations,  and  may  be  adapted  to 
compute  IRAs  for  other  data  the  contractor  may  provide  (e.g., 
training,  transfers,  etc.). 

(a)  Selection  Rates:  The  first  step  in  calculating  the  IRA  is 
to  find  the  selection  rate  for  minorities  or  women  and  the 
selection  rate  for  others. 

(b)  Focus  on  Unfavorable  Selection  Rate  of  Minorities/Women: 
The  next  step  is  to  compare  the  selection  rate  for  minor- 
ities/women to  the  rate  for  others.   As  a  matter  of  adminis- 
trative discretion  in  compliance  reviews,  OFCCP  will  focus 
on  situations  in  which  the  selection  rate  for  minorities  or 
women  is  less  favorable  than  the  rate  for  others.*   For 
positive  actions,  such  as  hires  or  promotions,  this  will  be 
where  the  minority  or  female  rate  is  lower;  for  negative 
actions,  such  as  terminations,  it  will  be  where  the  minority 
or  female  rate  is  higher. 

(c)  Finding  the  Impact  Ratio:   Consistent  with  (b)  above,  the 
IRA  is  calculated  when  the  selection  rate  for  minorities  or 
women  is  less  favorable.   Therefore,  for  positive  personnel 
actions  the  IRA  is  found  by  dividing  the  lower  minority  or 
female  rate  by  the  rate  for  others.   The  IRA  for  negative 
personnel  actions  is  found  by  dividing  the  rate  for  others 
by  the  higher  minority  or  female  rate. 

(d)  Number  of  Persons  Potentially  Affected:   For  adverse  IRAs, 
the  SCRR  Worksheet  referenced  above  provides  an  additional 
calculation  to  determine  how  many  minorities  or  women  are 
potentially  affected.   This  information  may  be  useful  in 
setting  investigative  priorities.   See  Appendix  2A  for 
detailed  instructions  for  using  the  Worksheet. 


*The  EOS  should  be  aware,  however,  that  sometimes  a  more  favor- 
able rate  for  minorities  or  women  may  indicate  "channeling"  into 
dif f erent--and  perhaps,  less  favorable-- jobs  than  others. 
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2002  MINORITY  GROUP  ANALYSIS 

If  the  EOS"  review  of  the  contractor's  EEO  category  data  (SCRR 
page  7)  showed  substantial  disparities  in  the  representation  of  a 
particular  minority  group  in  the  workforce  as  a  whole  or  in 
distribution  among  EEO  categories,  IRAs  should  be  conducted  for 
that  group(s)  separately,  at  least  for  those  workforce  areas 
where  the  disparity  was  observed  and  for  activity  elements  likely 
to  have  contributed  to  the  disparity.   For  example,  if  category 
data  showed  that  Hispanics  were  persistently  absent  from  the 
workforce,  all  hiring  IRAs  should  be  conducted  separately  for 
Hispanics.   Or,  in  an  example  used  earlier  (2N00),  where  Blacks 
were  concentrated  in  Laborers,  poorly  represented  in  Operatives 
and  absent  from  Crafts,  IRAs  for  blue  collar  job  groups — 
particularly  for  promotions  and  hires  into  Operatives  and  Crafts 
— should  be  conducted  separately  for  Blacks.   Even  where  such 
disparities  are  not  observed  in  the  initial  category  screen, 
where  the  labor  area  has  high  representation  of  more  than  one 
minority  group  and/or  the  general  employment  patterns  in  the 
industry  involved  have  differed  among  minority  groups,  in 
reviewing  the  contractor's  activity  data  preparatory  to 
conducting  IRA  analyses,  the  EOS  should  be  alert  for  any 
indications  of  potential  problems  in  selections  of  particular 
minority  groups . 

2003  PROPER  USE  OF  THE  IRA 

It  is  important  to  remember  that  an  adverse  IRA  is  only  a  pre- 
liminary indicator  of  a  potential  discrimination  problem.  It  is 
not  proof,  in  and  of  itself,  of  discrimination,  or  of  the  exist- 
ence of  an  affected  class.  For  example,  an  adverse  IRA  in  a  job 
group  may  have  been  computed  using  an  insufficiently  refined 
candidate  pool.  Only  further  investigation  onsite  can  determine 
whether  discrimination  has  occurred. 

2004  IRA  SUMMARY  AND  ONSITE  PLAN 

Where  adverse  IRAs  are  identified,  and  further  investigation  is 
needed,  the  EOS  should  describe  the  problem  on  SCRR  page  17 
(Summary  of  Potential  Discrimination  Problems)  and  indicate  that 
will  be  needed  onsite  to  determine  whether  the  adverse  IRA 
represents  apparent  discrimination. 

(a)   Contractor  Adverse  Impact  Determinations  (Contractors  with 
100  or  More  Employees): 

(1)   Maintenance  of  Records:   As  noted  earlier  in  the 

discussion  of  the  acceptability  of  support  data,  the 
Uniform  Guidelines  on  Employee  Selection  Procedures  at 
41  CFR  60-3.4  and  60-3.15  require  contractors  with  100 
or  more  employees  to  maintain  records  by  job  title 
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sufficient  to  disclose  the  impact  which  its  selection 
procedures  (including  hiring,  promotion  and  termina- 
tion) have  on  the  employment  opportunities  of  women  and 
on  each  minority  group  for  whom  EEO-1  reporting  is 
required . 

(2)  Analysis  of  Impact:   The  Guidelines  at  41  CFR  60-3.4 
and  3.15(A)(2)  also  require  that  contractors  with  100 
or  more  employees  annually  analyze  these  data  to  deter- 
mine whether  the  total  selection  process  for  each  job 
is  having  adverse  impact.   These  determinations  are 
required  by  sex  and  for  each  race/national  origin  group 
(e.g.,  Black,  Hispanic,  Asian/Pacific  Islander,  Ameri- 
can Indian/Alaskan  Native)  which  constitutes  2%  or  more 
of  the  labor  force  in  the  relevant  labor  area  or  2%  or 
more  of  the  applicable  workforce  (i.e.  for  jobs  filled 
internally) . 

(3)  Requesting  Contractor  Determinations:   When  the  EOS  has 
identified  a  job  group  with  an  adverse  IRA,  and  the 
contractor  employs  100  or  more  persons,  the  contractor 
should  be  requested  to  furnish  (at  desk  audit  or 
onsite)  its  relevant  adverse  impact  determinations  for 
the  job  titles  which  fall  within  the  job  group.   For 
example,  if  the  adverse  IRA  is  for  female  hires  into  a 
Administrative  Professionals  job  group,  the  contractor 
should  be  asked  to  submit  its  adverse  impact  determina- 
tions for  the  hiring  of  women  in  each  title  within  the 
Administrative  Professionals  group.   This  will  assist 
the  EOS  in  determining  whether  the  IRA  does  or  does  not 
need  to  be  refined  before  investigating  further  (see 
Chapter  3).   The  EOS  may  also  request  the  contractor's 
adverse  impact  analyses  in  other  areas.   For  example, 
review  of  the  workforce  analysis  may  have  shown  con- 
centrations/underrepresentations  that  suggest  a  poten- 
tial placement  problem.   Job  group  activity  data, 
however,  may  not  show  placements  into  the  titles  of 
concern,  and  the  EOS  could  request  the  contractor's 
adverse  impact  analyses  for  hires,  promotions  and 
transfers  into  those  titles.   Where  appropriate,  the 
EOS  may  also  ask  to  review  the  contractor's  adverse 
impact  analyses  generally  and/or  may  ask  the  contractor 
to  identify  those  jobs  where  its  analyses  showed 
adverse  impact . 

(b)  Need  for  Information  about  the  Selection  Process:  The  EOS 
should  also  plan  to  obtain  the  contractor's  description  of 
how  employment  decisions  are  made  for  positions  in  the  job 
group,  including  the  steps  in  the  process  and,  for  each 
step,  the  decision  makers,  criteria  used  and  a  description 
of  how  they  are  used,  and  records  maintained.  Steps  may 
include,  for  example,  review  of  application  forms  by 
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personnel,  written  tests,  formal  or  informal  interviews, 
physical  examinations,  or  on-the-job  tests.   The  EOS  should 
plan  to  verify  the  contractor's  statements  through  review  of 
records,  interviews  with  applicants  and/or  employees,  and, 
if  possible,  observing  the  process  by  which  applicants  are 
screened  and  selected. 

(c)   Multi-Component  Selection  Processes  -  Contractor 
Obligations : 

(1)  Adverse  Impact  in  Total  Selection  Process:   Where  the 
contractor's  adverse  impact  analyses  are  requested  (per 
2004(a)  above)  and  submitted  for  desk  audit,  if  the 
analysis  shows  adverse  impact  in  the  total  selection 
process  for  a  job,  41  CFR  60-3.4  and  60-3 . 15 (A) ( 2 ) 
require  the  contractor  to  evaluate  the  components  of 
the  total  selection  process  for  adverse  impact.   There- 
fore, in  a  multi-step  and/or  multi-criterion  selection 
process  with  adverse  impact,  the  EOS  should  plan  to  re- 
quest the  contractor's  records  showing  at  what  step(s) 
and/or  by  what  criterion (ia)  minorities  or  women  are 
being  disproportionately  screened  out. 

(2)  No  Adverse  Impact  in  Total  Selection  Process:   If  the 
total  selection  process  for  a  job  does  not  have  an 
adverse  impact,  a  contractor  would  not  normally  be 
expected  to  evaluate  the  individual  components  for 
adverse  impact  or  to  validate  those  components,  and 
enforcement  action  would  not  normally  be  taken  based  on 
a  component . 

(i)   Special  Circumstances:   In  some  circumstances, 
enforcement  action  may  be  taken  based  on  an 
individual  component  which  has  an  adverse  impact 
(e.g.,  height  and  weight  requirements)  that  cannot 
be  justified  based  on  job  relatedness  or  business 
necessity. 

(ii)  Relationship  of  "Bottom  Line"  to  Individual 

Complaints  of  Discrimination!   The  "bottom  line" 
standard  with  respect  to  adverse  impact  does  not 
mean  that  complaints  alleging  discrimination 
caused  by  a  component  of  a  selection  process  will 
not  be  investigated.   However  this  standard  may  be 
applied  in  an  exercise  of  administrative  discre- 
tion on  whether  to  file  an  enforcement  action. 
See  Question  and  Answers  Nos .  25  and  26  in  Adop- 
tion of  Questions  and  Answers  to  Clarify  and  Pro- 
vide a  Common  Interpretation  of  the  Uniform  Guide- 
lines on  Employee  Selection  Procedures. 
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2P         COMPENSATION  ANALYSES 

2P00       GENERAL 

While  reviewing  the  workforce  analysis  for  potentially  discrim- 
inatory placement  patterns,  the  EOS  should  be  especially  alert  to 
potential  disparities  between  the  wages  or  salaries  shown  in  the 
underrepresented  areas  as  compared  to  those  in  areas  of  concen- 
tration.  For  example,  the  same  or  similar  job  titles  may  appear 
in  both  areas,  but  show  different  wage  rates  or  salary  ranges, 
with  the  higher  wages/salaries  shown  in  those  areas  where  minor- 
ities, members  of  a  particular  minority  group  or  women  are  under- 
represented  . 

2P01       WAGE  AND  SALARY  DATA 

As  noted  earlier  in  the  discussion  regarding  the  reasonableness 
of  a  workforce  analysis,  coded  salary  data  are  acceptable  for 
desk  audit  purposes.   However,  the  workforce  analysis  (wage  coded 
or  not)  must  show  titles  in  wage  rate  order  within  each  depart- 
ment or  similar  organizational  unit  and  the  coding  must  be  con- 
sistent across  departments/units.   Therefore,  when  a  workforce 
analysis  contains  alpha  or  numeric  codes  for  salary  designations, 
a  salary  analysis  may  still  be  conducted  by  assigning  numeric 
equivalents  to  the  codes  (1  to  the  lowest  code,  2  to  the  second 
lowest,  etc.)  and  averages  computed.   Where  potential  problems 
are  identified,  the  areas  should  be  flagged  for  further  investi- 
gation onsite.   Actual  salary  information  and/or  the  keys  to  the 
codes  for  flagged  areas  should  be  obtained  from  the  contractor  at 
that  time. 

2P02       IDENTIFICATION  OF  JOB  TITLES  FOR  COMPARISON 

During  the  desk  audit  the  EOS  should  also  identify  specific  job 
titles  which  are  held  by  both  minorities  (or  members  of  a  parti- 
ticular  minority  group)  and  nonminorities ,  or  both  women  and  men, 
for  onsite  comparison  of  actual  salaries. 

2P03       METHODS  USED  TO  DETERMINE  PAY 

The  EOS  should  also  plan  to  review  onsite  how  starting  pay  levels 
(wage  or  salary)  are  established,  and  how  raises  (wage  or  salary) 
are  determined. 

2Q         SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS  AND  ONSITE 
INVESTIGATIVE  PLAN 

2Q00       FOCUS  ON  PROBLEM 

While  potential  discrimination  can  be  divided  into  problems 
identified  through  analysis  of  personnel  activity  (IRAs),  and 
problems  identified  in  the  review  of  the  workforce  analysis 
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(e.g.,  JAAR,  Compensation  analyses),  and/or  problems  highlighted 
by  complaints,  the  focus  should  be  on  the  problem  itself.   Poten- 
tial discrimination  problems  which  have  been  identified  during 
the  desk  audit  on  pages  3  (Past  Problems/Known  Complaints),  14 
(Results  of  Review  of  Workforce  Analysis),  15  (Impact  Ratio 
Analyses),  and  16  (Compensation  and  Other  Analyses)  of  the  SCRR, 
should  be  summarized  on  page  17  of  the  SCRR.   As  noted  above,  the 
focus  is  on  the  problem  itself,  which  although  it  may  have  been 
identified  through  more  than  one  analysis,  need  be   listed  only 
once  (e.g.,  an  area  of  minority  concentration  with  an  adverse  IRA 
for  minority  promotions  out  of  the  area) . 

2Q01       ONSITE  PLAN 

For  each  such  potential  discrimination  problem,  the  EOS  describes 
an  onsite  investigative  plan.   This  plan  should  be  as  specific  as 
possible,  and  should  set  priorities  for  the  documents  to  be  gath- 
ered, the  statistical  data  needed,  the  people  to  be  interviewed, 
and  the  materials  to  be  reviewed  while  onsite.   For  example,  if 
the  compensation  analysis  identified  job  titles  for  salary   re- 
view, the  onsite  plan  should  state  that  the  personnel  files  of  a 
specific  number  of  minorities/women  and  a  specific  number  of 
others  in  the  identified  job  title(s)  will  be  reviewed  for  actual 
salary  information.   If  the  IRA  indicates  a  potential  problem  in 
minority  hires  into  a  particular  job  group,  the  procedures  to  be 
followed  (persons  to  interview,  applications  and  personnel  files 
to  be  reviewed,  information  to  be  obtained)  should  be  described. 

2R         PREPARING  FOR  THE  ONSITE 

2R00       DECISION  TO  GO  ONSITE 

Based  on  the  results  of  the  desk  audit,  the  EOS  must  decide 
whether  further  investigation  onsite  is  warranted.   However,  in 
most  cases  an  onsite  review  will  be  necessary,  because  even  where 
potential  problems  in  personnel  activity  or  the  workforce  are  not 
identified  during  the  desk  audit,  many  contractor  commitments 
contained  in  the  AAP  cannot  be  evaluated  without  an  onsite  in- 
spection, corroborating  interviews,  etc.   Preparation  for  the 
onsite  phase  of  the  review  is  therefore  a  necessary  part  of 
virtually  every  compliance  review. 

2R01       SCOPE  OF  ONSITE 

If,  at  the  end  of  desk  audit,  the  EOS  determines  that  an  onsite 
review  is  appropriate,  that  review  will  cover:  (1)  problem  areas 
identified  during  desk  audit  and  unresolved  at  the  conclusion  of 
desk  audit;  and  (2)  examination  of  the  contractor's  implementa- 
tion of  pertinent  AAP  items  and  of  those  regulatory  obligations 
not  specifically  required  to  be  included  in  the  AAP(s).   Refer  to 
Chapter  3  of  this  Manual  for  a  complete  discussion  of  onsite 
activities . 
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2R02       ONSITE  PLAN  -  RESULTS  OF  DESK  AUDIT 

The  onsite  plan  is  based  primarily  on  the  findings  obtained  as  a 
result  of  the  desk  audit.  These  findings  fall  into  two  categor- 
ies, affirmative  action  and  potential  discrimination. 

(a)  Affirmative  Action:   Affirmative  action  can  be  further  sub- 
divided into  two  areas,  written  AAP  and  supporting  data,  and 
goal  attainment  and  good  faith  efforts. 

(1)  Written  AAP  and  Supporting  Data:   Problems  identified 
in  the  written  AAP  and  supporting  data,  were  described 
on  page  9  of  the  SCRR  and,  for  each  such  problem,  ac- 
tions taken  at  desk  audit  to  resolve  it  and/or  actions 
planned  for  onsite  were  described  (see  Section  2J  above 
and  SCRR  Instructions).   If  a  problem  is  not  resolved 
by  the  conclusion  of  desk  audit,  the  column  on  SCRR 
page  9  labeled  "Onsite?"  is  checked.   These  checked 
items  constitute  the  onsite  plan  for  resolving  AAP  and 
support  data  problems . 

(2)  Goals  Progress  and  Good  Faith  Efforts:   Specific  job 
groups/areas  where  additional  information  is  needed  to 
assess  good  faith  effort  were  summarized  on  SCRR  page 
11,  part  II.   For  each  such  goal  area,  the  specific 
information  needed  to  resolve  the  question  of  good 
faith  effort  was  listed  (see  Section  2L02  above  and 
SCRR  Instructions).   If  a  question  of  good  faith  effort 
is  not  resolved  at  the  conclusion  of  desk  audit,  the 
column  on  SCRR  page  11  labeled  "Onsite?"  is  checked. 
These  checked  items  constitute  the  onsite  plan  for 
resolving  good  faith  effort  issues. 

(b)  Potential  Discrimination:   Specific  potential  discrimination 
problems  (whether  identified  through  the  workforce  analysis, 
IRAs,  complaints  or  some  combination  of  these)  were  entered 
on  page  17  of  the  SCRR.   For  each  such  potential  problem,  an 
investigative  plan  was  developed,  giving  the  specific 
information  needed  to  determine  whether  discrimination  had 
occurred  (see  Section  2Q  above  and  SCRR  Instructions).   If  a 
potential  discrimination  problem  is  not  resolved  at  the 
conclusion  of  desk  audit,  the  column  on  SCRR  page  17  labeled 
"Onsite?"  is  checked.   These  checked  items  constitute  the 
onsite  plan  for  resolving  potential  discrimination  issues. 

(c)  Summary:   The  onsite  plan,  therefore,  consists  of  checked 
items  in  the  "Onsite?"  columns  on  SCRR  pages  9,  11  and  17  in 
the  major  review  areas  of  AAP  and  support  data  problems, 
questions  of  good  faith  effort,  and  potential  discrimination 
issues.   These  items,  together  with  an  examination  of  the 
contractor's  implementation  of  the  AAP(s)  and  of  the  non-AAP 
areas  discussed  below,  will  direct  the  onsite  review. 
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2R03       OTHER  ONSITE  INGREDIENTS  -  GENERAL 

The  onsite  review  also  covers  the  contractor's  implementation  of 
Executive  Order  AAP  commitments  generally,  and  specifically  must 
address  implementation  of: 

o    The  Guidelines  on  Religion  and  National  Origin  and  Sex 
Discrimination  ( SCRR  page  12); 

o    Section  503  and  38  U.S.C.  2012  affirmative  action/ 
nondiscrimination  requirements  (SCRR  page  13);  and 

o    Technical  requirements  (SCRR  optional  Technical  Requirements 
Worksheet) . 

2R04       IMPLEMENTATION  OF  GUIDELINES  ON  RELIGION  AND  NATIONAL 
ORIGIN  AND  SEX  DISCRIMINATION  GUIDELINES 

(a)  Guidelines  on  Religion  and  National  Origin:   These 
Guidelines,  at  41  CFR  Part  60-50,  are  not  a  required  AAP 
ingredient  under  41  CFR  60-2.13.   The  contractor's 
implementation  of  them,  therefore,  must  be  evaluated  onsite. 
Chapter  3,  Section  3G  provides  detailed  guidance  on 
conducting  this  aspect  of  the  onsite  review. 

(b)  Sex  Discrimination  Guidelines:   While  these  Guidelines,  at 
41  CFR  Part  60-20,  are  a  required  AAP  ingredient  and  will 
have  been  evaluated  for  acceptability  (See  41  CFR  60-2. 13(h) 
and  Section  2G15  above),  the  contractor's  implementation  of 
them  must  be  evaluated  onsite.   This  evaluation  should 
include  a  review  of  the  contractor's  maternity  leave  policy 
(which  may  not  have  been  submitted  for  desk  audit)  and  its 
implementation  as  discussed  in  Chapter  3.   In  addition, 
although  not  specifically  mentioned  in  the  Guidelines, 
sexual  harassment  (as  well  as  harassment  on  the  basis  of 
race,  national  origin  or  religion)  is  a  violation  of  the 
Executive  Order.   During  the  onsite,  the  EOS  should  be  alert 
for  any  indications  of  such  harassment.   OFCCP  follows  Title 
VII  principles  in  determining  whether  sexual  harassment  has 
occurred.   Further  guidance  in  this  area  will  be  issued. 

(c)  Recording  Results:   The  evaluation  of  both  Guidelines  is 
entered  on  SCRR  page  12.   Particular  attention  should  be 
directed  to  those  portions  of  both  Guidelines  that  are  not 
addressed  elsewhere  in  the  regulations--e . g. ,  leave  for 
religious  purposes,  maternity  leave. 
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2R05       IMPLEMENTATION  OF  SECTION  503  AND  38  U.S.C.  2012 

REQUIREMENTS 

(a)  Scope :  The  onsite  review  must  include  examination  of  the 
contractor's  implementation  of  its  affirmative  action  and 
nondiscrimination  obligations  with  respect  to  individuals 
with  handicaps,  special  disabled  veterans  and  veterans  of 
the  Vietnam  era.  Chapter  3  provides  detailed  guidance  on 
conducting  this  aspect  of  the  onsite  review. 


(b)  Non-AAP  Requirements:   Along  with  findings  on  the  contrac- 
tor's  implementation  of  AAP  ingredients,  the   following  non- 
AAP  requirements  must  be  evaluated  onsite.   Results  of  this 
evaluation  are  recorded  on  SCRR  page  13,  part  I.   Chapter  3 
provides  detailed  guidance  on  conducting  this  aspect  of  the 
onsite  review. 

(1)  Invitation  to  Self-Identify:   Contractors  must  invite 
all  applicants  and  employees  to  identify  themselves  as 
covered  veterans  or  persons  with  handicaps .   Refer  to 
41  CFR  60-250. 5(d)  and  41  CFR  60-741. 5(c). 

(2)  Availability  of  the  AAP  for  Inspection:   Contractors 
must  make  the  AAP  available  for  inspection  by  employees 
and  applicants  for  employment.   The  location  and  hours 
during  which  the  AAP  is  available  must  be  posted. 
Refer  to  41  CFR  60-250. 5(c)  and  41  CFR  60-741. 5(d). 

(3)  Listing  of  Employment  Openings:   The  Affirmative  Action 
Clause  at  41  CFR  60-250.4  requires  that  covered  con- 
tractors list  all  suitable  employment  openings  with  the 
local  office  of  the  State  Employment  Service. 

(4)  VETS  100  Filing  Requirement:   A  contractor  covered  by 
41  CFR  Part  60-250  must  report  at  least  annually  to 
DOL's  Office  of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (OASVET)  on  the  number  of 
covered  veterans  in  its  workforce  and  the  number  of 
covered  veterans  hired.   See  41  CFR  Chapter  61.   A  copy 
of  the  VETS  100  Form  and  its  instructions  is  included 
in  Chapter  3  (Figure  3-3). 

(c)  Discrimination :   The  onsite  evaluation  of  the  contractor's 
implementation  of  its  affirmative  action  obligations  under 
Section  503  and  38  U.S.C.  2012,  also  includes  investigation 
for  discrimination  against  individuals  with  handicaps  or 
covered  veterans.   This  includes  identification  of  any 
qualified  individuals  with  handicaps  or  covered  veterans 
screened  out  by  personnel  practices  or  job  requirements  not 
shown  to  be  consistent  with  business  necessity  and  the  safe 
performance  of  the  job,  and  any  who  could  have  performed  the 
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job  involved  given  reasonable  accommodation  to  their 
handicap/disability.   The  types  of  materials  that  may  be 
examined  onsite  in  this  area  are  discussed  on  SCRR  page  13, 
Part  II  and  its  instructions,  and  in  Chapter  3. 

(d)   Technical  Requirements:   Additionally,  there  are  a  number  of 
technical  requirements  which  the  Section  503  and  38  U.S.C. 
2012  programs  share  with  the  Executive  Order  program.   These 
are  addressed  in  2R06(a)  below. 

2R06       TECHNICAL  REQUIREMENTS 

The  onsite  review  must  also  cover  the  contractor's  implementation 
of  technical  requirements.   These  fall  in  the  following  areas: 
(1)  those  mandated  by  the  EEO/AA  clauses  of  all  three  OFCCP 
programs;  (2)  those  specific  to  the  Executive  Order  program;  and 
(3)  those  pertaining  to  OFCCP  responsibilities  under  the  Immigra- 
tion Reform  and  Control  Act  (IRCA).   There  is  an  optional  SCRR 
Worksheet  for  recording  the  results  of  the  audit  of  Technical 
Requirements . 

(a)  All  Three  Programs:   In  addition  to  requiring  that  covered 
contractors  not  discriminate  against  and  take  affirmative 
action  on  behalf  of  covered  group  members,  the  Equal 
Opportunity  and  Affirmative  Action  Clauses  at  41  CFR  60- 
1.4(a),  41  CFR  60-250.4,  and  41  CFR  60-741.4,  contain  a 
number  of  other  requirements. 

(1)  Inclusion  of  Clauses:   Each  EEO/AA  clause  must  be 
included,  either  in  its  entirety  or  by  reference,  in 
all  covered  contracts,  subcontracts,  and  purchase 
orders.   Additionally,  notice  of  the  VETS  100  filing 
requirement  must  be  included. 

(2)  Informing  of  Obligations  -  Vendors  and  Subcontractors: 
Contractors  must  advise  vendors  and  subcontractors  of 
their  obligation  to  develop  an  AAP  if  they  meet 
coverage  thresholds . 

(3)  Informing  of  Obligations  -  Unions:   Contractors  must 
inform  any  labor  unions  or  worker  representatives  with 
which  they  have  a  collective  bargaining  agreement  or 
other  agreement  of  the  contractor's  commitments  under 
the  regulations. 

(4)  Posting  of  Notice:   Contractors  must  post  notice  of 
their  EEO/AA  obligations  in  conspicuous  places, 
available  to  both  employees  and  applicants  for 
employment . 

(b)  Requirements  Specific  to  the  Executive  Order  Program:   The 
Executive  Order  regulations  additionally  require: 

2-63 


(1)  EEO  Tag  Line :   Advertisements  and  solicitations  for 
employment  must  state  that  all  qualified  applicants 
will  be  considered,  regardless  of  race,  color,  sex, 
national  origin  or  religion  (see  41  CFR  60-1. 4(a) (2) 
and  60-1.41) . 

(2)  Standard  Form  100:   The  contractor  must  have  filed  a 
current  Standard  Form  100  (EEO-1  or,  for  universities, 
EEO-6)  as  required  by  41  CFR  60-1 . 7 (a) ( 1 ) .  (NOTE: 
Where  the  contractor  is  found  not  to  have  filed  a 
Standard  Form  100,  the  E0S--in  addition  to  including 
the  matter  in  a  Conciliation  Agreement—will  notify  the 
OFCCP  National  Office  by  completing  and  forwarding  the 
form  provided  in  the  EEDS  Manual  for  this  purpose.) 
The  contractor  must  also  notify  its  vendors  and 
subcontractors  of  their  obligation  to  file  a  Standard 
Form  100  annually. 

(c)   IRCA  -  Forms  1-9  Inspection:   The  onsite  review  also  must 
include  a  review  of  the  contractor's  INS  (Immigration  and 
Naturalization  Service)  Forms  1-9.   This  form  is  used  to 
verify  that  employees  hired  since  November  7,  1986,  are 
legally  eligible  to  work  in  the  United  States  under  the 
provisions  of  the  Immigration  Reform  and  Control  Act.   As 
noted  below,  the  contractor  must  be  given  at  least  three 
days  advance  notice  of  a  Forms  1-9  inspection.   Chapter  3 
includes  a  copy  of  the  1-9  Form  and  its  instructions  (Figure 
3-1),  specific  guidance  on  the  contents  of  this  inspection 
(3E),  and  a  copy  of  the  ESA  Form  91  used  to  record  the 
results  of  this  inspection  (Figure  3-2). 

2S         NOTICE  OF  ONSITE  REVIEW 

EOSs  are  required  to  provide  written  notice  of  the  scheduling  of 
the  onsite  review  to  contractors.   This  notice  of  onsite  should 
be  a  follow-up  to  an  earlier  telephone  contact  establishing  the 
date  and  time  that  the  onsite  review  will  begin. 

2S00       TELEPHONE  NOTICE 

In  telephoning  the  contractor  to  establish  the  date  the  onsite 
will  begin,  the  EOS  should  also  request  that  the  contractor  have 
additional  required  information  available  at  the  beginning  of  the 
onsite.   This  information  will  have  been  identified  as  a  result 
of  problems  with  the  data  that  the  contractor  submitted  or  failed 
to  submit  for  the  desk  audit,  or  potential  problems  found  during 
desk  audit.   This  contact  provides  the  contractor  with  lead  time 
to  locate  the  information.   It  also  allows  the  EOS  to  determine 
whether  the  information  is  available  and  in  what  form.   During 
the  conversation  the  contractor  would  also  be  told  of  the  need  to 
inspect  1-9  forms. 
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2S01       WRITTEN  CONFIRMATION  OF  ONSITE 

A  letter  must  be  sent  to  the  contractor  confirming  the  phone 
notice  of  the  onsite,  the  date  and  time  the  onsite  will  begin, 
and  that  an  1-9  inspection  will  be  conducted  (to  provide  the 
required  formal  3-day  notice  of  such  an  inspection). 

(a)   List  of  Materials:   The  onsite  confirmation  letter  must 

include  a  list  of  the  materials  which  the  contractor  should 
make  available  at  the  start  of  the  onsite. 

(1)  Materials  Related  to  Specific  Findings:   Items  which 
relate  to  specific  preliminary  findings  noted  during 
the  desk  audit  should  be  requested.   For  example,  where 
the  EOS  has  identified  adverse  IRAs,  a  list  of  the 
employment  actions  involved  or  the  contractor's  adverse 
impact  determinations  for  titles  in  the  job  group  and 
type  of  activity  involved  should  be  requested;  or, 
where  the  desk  audit  has  indicated  salary  questions, 
the  key  to  any  salary  codes  should  be  requested.   Also, 
the  EOS  should  note  that  personnel  files,  applications, 
and  resumes  should  be  available  for  inspection. 

(2)  Materials  Not  Included  in  Original  Submission:   Items 
which  may  not  have  been  included  in  the  original  AAP 
and  supporting  data  submission--such  as  copies  of 
employment  advertisements,  purchase  orders,  employment 
applications,  labor  agreements,  and  policy  manuals, 
should  be  requested.   Where  appropriate,  the  EOS  may 
also  ask  that  the  contractor's  adverse  impact  deter- 
minations be  available  for  review  or  that  the  contrac- 
tor identify  those  jobs  where  the  results  of  its 
analysis  showed  adverse  impact. 

(3)  1-9 's  and  VETS  100  Report:   Because  EOSs  must  review 
1-9  forms  and  verify  that  the  contractor  has  filed  the 
VETS  100  Report,  the  contractor  must  be  informed  of  the 
need  to  have  these  available  for  inspection. 

(4)  Additional  Information:   A  request  should  also  be  made 
for  the  names  of  applicants  and  employees  who  have 
responded  to  the  contractor's  invitation  to  self- 
identif ication  or  who  have  otherwise  become  known  to 
the  contractor  as  individuals  with  handicaps,  as 
special  disabled  veterans,  and/or  as  veterans  of  the 
Vietnam  era.   Where  special  disabled  veterans  and/or 
individuals  with  handicaps  have  been  identified,  the 
contractor  should  also  be  asked  to  provide  a 
description  of  any  accommodations  made. 
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(b)   Mailing:   The  letter  confirming  the  onsite,  signed  by  the 
AOD/FOD,  should  be  mailed  to  the  contractor  (by  certified 
mail,  return  receipt  requested)  sufficiently  in  advance  of 
the  onsite  date  to  ensure  that  the  letter  arrives  at  least  3 
days  before  the  EOS.   In  addition,  should  the  contractor 
encounter  unanticipated  problems  in  obtaining  the  items 
requested,  there  should  be  sufficient  lead  time  to  allow  for 
the  substitution  of  alternate  materials,  where  possible  and 
appropriate . 
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Figure    2-1: 


CHRONOLOGY    LOG    -    CC-5  3 


COMPLIANCE  ACTION  REVIEW  LOG 

NAME   OF    CHIEF    EXECUTIVE  OFFICER   »    PHONE   NUMBER 

NAME  OF    EEO  COORDINATOR   t    PHONE    NUMBER 

DATE 

PERSON 
CONTACTED 

(Prinl.d) 

CHRONOLOGY 

SUMMARY    OF    DISCUSSION    OR   ACTION 

EOS 

NAME 
(Prinl.d) 

U.S.  DEPARTMENT  OF  LABOR 

EMPLOYMENT  STANDARDS  ADMINISTRATION 


CPO    0  34-679 


CC-53  (Ocl.  19781 

page::; 
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Figure  2-2:   SCHEDULING  LETTER  REQUESTING  AAP  AND  SUPPORT  DATA 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


Dear  (name  of  contractor  official)  : 

Your  establishment  located  at has  been  selected  for  a 

compliance  review  under  Executive  Order  11246,  as  amended, 
Section  503  of  the  Rehabilitation  Act  of  1973,  as  amended,  and 
the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act  of  1974,  as 
amended,  (38  U.S.C.  2012),  and  their  implementing  regulations. 

The  compliance  review  will  be  conducted  as  described  in  the 
regulations  at  41  CFR  Part  60-60  which  outlines  the  three  phases 
of  the  process.   These  phases  normally  include  a  desk  audit,  an 
onsite  review,  and  where  appropriate,  off site  analysis. 

For  desk  audit  purposes  we  are  requesting  a  copy  of  your 
Affirmative  Action  Programs  (AAPs)  and  supporting  documentation. 
These  should  be  prepared  in  accordance  with  the  requirements  set 
forth  in  41  CFR  60-1.40,  60-2.1  through  60-2.15,  Part  60-741  and 
Part  60-250.   The  AAPs'  contents  and  supporting  data  such  as 
indicated  in  the  enclosed  itemized  listing  are  to  be  submitted. 

Our  audit  of  the  AAP  and  supporting  documentation  is  designed  to 
assist  us  in  preparing  for  the  onsite  review  and  to  reduce  the 
amount  of  time  and  level  of  effort  required  by  OFCCP  and  your 
representatives  during  this  phase  of  the  compliance  process. 
You  should  note,  however,  that  41  CFR  60-2.2  authorizes  the 
initiation  of  enforcement  procedures  in  circumstances  where 
materials  submitted  for  desk  audit  do  not  represent  a  reasonable 
effort  to  meet  the  affirmative  action  program  requirements. 

Please  submit  your  AAPs  and  supporting  documentation  as  soon  as 
possible,  and  in  any  case  no  later  than  30  days  from  the  date  of 
receipt  of  this  letter. 

If  you  have  any  questions  concerning  OFCCP ' s  compliance  review, 
please  feel  free  to  contact . 

Sincerely, 


AOD/FOD 

Attached:   Itemized  listing,  41  CFR  Chapter  60 
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Figure  2-2a:   ITEMIZED  LISTING 


ITEMIZED  LISTING 


Required  AAP  contents,  including  supporting  documentation  such  as 
those  indicated  by  check  (  )  mark,  are  essential  to  conduct  the 
desk  audit  phase  of  the  compliance  review. 

a.   Copies  of  your  Employer  Information  Reports  EEO-1 


(Standard  Form  100  Rev.)  for  the  last  three  years  ( 
and  ).   (See  41  CFR  60-1.7). 

b.   Workforce  Analysis  (See  41  CFR  60-2.11(a)). 


/  / 


c.   Copies  of  progression  line  charts  (See  41  CFR  60- 


2.12(m) ) 


_d.   Job  group  and  availability  analysis  (See  41  CFR  60- 


2.11(b)) 


Documentation  that  areas  of  underutilization  have  been 


identified  and  goals  and  timetables  have  been  established  to 
correct  any  deficiencies,  together  with  a  plan  of  action  to 
achieve  those  goals  and  timetables.   (See  41  CFR  60-2. 12(g),  (h), 
and  (i)  and  41  CFR  60-2. 13(d),  (e),  and  (f)). 

Summary  data  and  information  which  indicate  the  numerical 


and  other  results  of  your  affirmative  action  goals  for  each  job 
group  for  the  current  goal  year  and  the  preceding  goal  year.   For 
each  goal  not  attained/being  attained,  describe  the  good  faith 
efforts  which  were/are  being  made  to  achieve  them.   (See  41  CFR 
60-1. 40(c)  and  41  CFR  60-2.12). 

An  analysis  of  your  selection  process,  including  a 


determination  of  whether  it  eliminates  a  significantly  higher 
percentage  of  minorities  or  women  than  nonminorities  or  men. 
(See  41  CFR  60-1 . 40 (b) ( 2 ) ,  60-2 . 23 (b) ( 3 ) ,  60-2.25).   This 
analysis  may  consist  of  a  summary  of  applicant  and  hire  activity 
identified  by  race  and  sex  for  each  job  group  for  (a)  the  present 
goal  year  and  (b)  the  previous  goal  year  and  include:   total 
applicants,  total  offers  of  employment,  total  hires,  total 
rejections.   However,  if  you  do  not  have  the  data  arranged  in 
that  manner  you  may  choose  to  submit  them  in  the  form  in  which 
they  are  available. 
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Figure  2-2a:   ITEMIZED  LISTING  (continued) 


h.   Analysis  of  your  transfer  and  promotion  practices  to 


determine  if  lateral  and/or  vertical  movement  of  minority  or 
female  employees  is  occurring  at  a  lesser  rate  (compared  to 
workforce  mix)  than  nonminority  or  male  employees.   (See  41  CFR 
60-1. 40(b)(3) ,  60-2. 23(b)(2),  60-2.25).   The  analysis  may  consist 
of  a  summary  of  promotion  and  transfer  activity  during  (a)  the 
present  goal  year  and  (b)  the  previous  goal  year,  identified  by 
race  and  sex,  including  the  department/ job  group/job  title  into 
which  employees  were  promoted  and  each  department/ job  group/job 
title  from  which  promoted.   However,  if  you  have  performed  the 
analysis  under  a  different  arrangement  you  may  choose  to  submit 
it  in  the  manner  in  which  it  is  available. 

Summary  of  monitoring  reports  which  reflect  the  degree  to 


which  the  nondiscriminatory  policy  is  carried  out  with  respect  to 
terminations  of  employment.   (See  41  CFR  60-2.25).   This 
information  may  consist  of  a  summary  of  employee  terminations 
with  identification  of  race  and  sex  and  the  departments  and  job 
titles  from  which  they  were  terminated.   However,  if  you  have  not 
compiled  the  data  in  this  form  you  may  choose  to  submit  them  in 
the  form  in  which  they  are  available. 

Although  it  is  not  specified  as  one  of  the  required  contents  of 
the  AAP ,  it  would  assist  us  in  conducting  the  desk  audit  if  you 
would  also  attach  a  copy  of  your  collective  bargaining  agreement, 
if  any,  or  other  available  information  indicating  your  policies 
and  procedures  governing  employee  mobility  (i.e.  promotions, 
transfers,  etc. ) . 
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Figure  2-3:     STANDARD  INQUIRY  LETTER  FOR  REQUESTING 

COMPLAINT  DATA  FROM  EEOC  AND  STATE  AND  LOCAL 
FEPS 


Dear 


A  compliance  review  of  the  following  Federal  contractor  has  been 
scheduled: 


The  review  will  audit  this  contractor's  compliance  with  Executive 
Order  11246,  as  amended,   Section  503  of  the  Rehabilitation  Act 
of  1973,  as  amended,  the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  of  1974  (38  U.S.C.  2012),  and  implementing 
regulations .   The  Order  and  Acts  prohibit  employment 
discrimination  and  require  affirmative  action  to  ensure  equal 
employment  opportunity  without  regard  to  race,  color,  religion, 
national  origin,  sex,  handicap  or  status  as  a  special  disabled  or 
Vietnam  era  veteran. 

Please  forward  any  information  you  have  concerning  complaints 
filed  against  this  contractor  and/or  any  other  information  you 
may  have  concerning  its  EEO  posture  which  you  believe  we  should 
consider  during  the  course  of  the  review. 

Since  this  review  will  begin  in  approximately  30  days,  and  we 
will  submit  our  final  report  within  60  days  thereafter,  a  prompt 
response  to  this  inquiry  will  be  appreciated. 

Sincerely, 


AOD/FOD 
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STANDARD  COMPLIANCE  REVIEW  REPORT  (SCRR)  FORM 


STANDARD  COMPLIANCE  REVIEW  REPORT  (SCRR) 


PART  A:   PREPARATION 
SCRR 
Page# 

1  CRIS,  CC-100A 

2  Introduction 

3  Past  Problems /Known  Complaints 

4  Initial  Review  of  AAP  and  Support  Data 

5  Personnel  Activity  Table 

6  EEO  Trend  Analysis  Worksheet 

7  EEO  Trend  Analysis  Narrative 

8  Organization  of  Contractor's  Workforce  and  Review 

of  Support  Data  on  Personnel  Practices 


PART  B:   AFFIRMATIVE  ACTION 

9  Problems  with  AAP  and  Support  Data 

10  Analysis  of  Affirmative  Action  Progress 

11  Evaluation  of  Good  Faith  Effort 

12  Implementation  of  Guidelines  on  Religion  and 

National  Origin  and  Sex  Discrimination 

13  Implementation  of  Handicapped/Veteran 

Affirmative  Action  Requirements 


PART  C:   POTENTIAL  DISCRIMINATION 

14  Results  of  Review  of  Workforce  Analysis 

15  Impact  Ratio  Analysis  (IRA)  Worksheet 

16  Compensation/Other  Analyses 

17  Summary  of  Potential  Discrimination  Problems 


(18)  DESK  AUDIT  SUMMARY  (Optional) 


OTHER  OPTIONAL  SCRR  WORKSHEETS 

EEO-6  Personnel  Activity  Table 

EEO-6  Trend  Analysis  Worksheet 

Technical  Requirements  Worksheet 

Job  Area  Acceptance  Range  (JAAR)  Worksheet 
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U.S.  Department  of  Labor 

Employment  GttndaroS  Admlnlltritlon 


unp  ip 

crve 

CONTRACTOR  FACILITY 

niiNS  # 

FEO-1  # 

FIN  * 

ffn  *  # 

LAST  REVIEW  DATE                / 

/                6IC 

MSA 

TOTAL  EMPLOYFFS- 

MINORITY 

FFMAI  F 

NAME:  _ 
ATTN:.  _ 
STREET  , 
CITY  


REVIIWTYPI 

D   INITIAL 

D   F0L10WJJP 

O  CONSTR. 

D  NON-CONSTR. 


REVIEW  REASON 

D  DISCRETIONARY 

D  DIRECTED 

□  SELECTION  SYSTEM 

D  PRE-AWARD 

D  OTHER   


MULTIPLE  FACILITY  D  YES 


D  NO. 


PARENT  ORGANIZATION 

NAME    

ATTN:    

STREET     

CITY     

DUNS  #  


STATE   _ 
EEO-1  # 


PRE-AWARD  REVIEWS 


REQUESTING  AGENCV 

DATE  RECEIVED    / 


STATUS 

DATE 

X 

STATUS 

DATE 

X 

1.   LETTER  SENT  SCHEDULING  REVIEW  PA/CON 

17.  SHOW  CAUSE  ISSUEO 

2.   LETTER  SENT  REQUESTING  AAP 

18.   SHOW  CAUSE  WITHDRAWN 

3.  LETTER  RECEIVED  BY  CONTRACTOR 

19.   LETTER  OF  COMMITMENT  RECEIVED 

4,   AAP  RECEIVED 

20.   CONCIL.  AGREEMENT  SIGNED/ARA 

5.   DESK  AUDIT  INITIATEO 

21.  NOTICE  OF  COMPLIANCE  ISSUED 

6.  DESK  AUDIT  COMPLETED 

22.    NON-ENFORCEMENT  PKG.  TO  NATIONAL  OFC. 

7.  ON-SITE  REVIEW  INITIATED 

23.  ENFORCEMENT  PACKAGE  TO  NATIONALOFC. 

8.  ON-SITE  REVIEW  COMPLETED 

24.   ENFORCEMENT  PACKAGE  TO  RSOL 

9.  REPORT  SUBMITTED 

25.  PACKAGE/FILE  RETURNED  TO  AO 

10.  REPORT  APPROVED 

26.   REVIEW  SUSPENDED 

11.  REPORT  FORWARDED  TO  ARA 

27.  REVIEW  CANCELLEO 

12.  RESERVED 

28.   ADMINISTRATIVELY  CLOSED 

13.  LETTER  OF  DEF.  ISSUED  (11246) 

29.   CA  MONITORING  PERFORMED 

14.  NOTICE  OF  OEF.  ISSUEO  2012  20/503 

30.  CA  MONITORING  COMPLETED 

IS.   SHOW  CAUSE  TO  ARA 

31.   INADVERTENTLY  SCHEDULED 

16.  SHOW  CAUSE  TO  RSOL 

VIOLATIONS/DEFICIENCES 

Y  -  R«ol»td.  N  •  Not  Rnolvtd.  Blank  •  No  Viol/Oil. 

HO  11246 

2012 

SEC  503 

SEX 

RACE/COL. 

RELIGION 

NAT.  ORGIN 

1.  WRITTEN  AAP:    UTILIZATION  ANALYSIS 

2.   PAST  PERFORMANCE 

3.  EEO  POLICIES 

*.  WRITTEN  AAP:   WORKFORCE  ANALYSIS 

S.  WRITTEN  AAP-   GOALS  ESTABLISHED 

S.  RECORDKEEPING  AND  SUPPORT  DATA 
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13.  SENIORITY 
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14.   TERMINATIONS 

15     LAYOFF/RECALL 

16.  SELECTION/TESTING 

17.   SALARY 
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19.  LEAVE  POLICY 
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22.   SYSTEMIC  DISCRIMINATION 

23.  OTHER 
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PART  A:  PREPARATION 


INTRODUCTION 


1.  ESTABLISHMENT  NAME  &  ADDRESS 


CRIS  Control  # 


2.  PARENT  NAME  &  ADDRESS 


3  LABOR  AREA: 


°/o  Ferrv 


%  Min. 


1 


/>  HACK 


"/,    HlSPANiC 


-1/     ASIAN  Oil 
>   P*C  1SL 


j.      AMER 
7J  "NO  0« 
ALASKAN 


4.  COMPLAINTS  INVESTIGATED  DURING 
REVIEW:  (^)  =  Resolved 

# 


(    ) 


(    ) 


5.  CONTRACT  ESTABLISHING  OFCCP  JURISDICTION: 
Agency 


(    )  Prime    (    )  Sub  To: 
Contract  # 


.Dollar  Amount: 


Begin  Date: 
_  End  Date: 


6.  COMPANY  CONTACTS: 


Name 


Title 


Phone 


Establishment 


CEO 


EEO/AA 


Corporate 


CEO__ 
EEO/AA 


7.  EEDS  Contractor  Research  Documentation  Form  included  in  file:  (    ) 


8.  INTRODUCTORY  STATEMENT.  To  the  degree  known,  discuss  type  of  business,  additional  relevant  coverage 
information,  labor  area  characteristics,  etc. 


□ 


EOS 


MODULE  CHIEF 


AOD/ARA 


SIGNATURE 
DATE 
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PART  A:  PREPARATION 


PAST  PROBLEMS/KNOWN  COMPLAINTS 


I.  Past  Problems.  Give  the  date  of  any  past  OFCCP  compliance  review  or  complaint  investigation  and  list  any 
major  problems  identified.  At  the  point  in  this  review  when  you  determine  whether  a  problem  has  recurred, 
complete  the  remainder  of  this  part. 


Past  Problem  Recurrence?* 


D 


II.  Known  Complaints.  For  each  complaint,  give  the  agency  with  which  it  was  filed,  the  basis,  issue,  current 
status  and  the  area  of  the  contractor's  workforce  it  appears  to  concern.  At  the  point  in  this  review  when  you 
determine  whether  there  is  a  potential  systemic  problem  in  a  complaint  area,  complete  the  remainder  of  this 
part. 

Complaint  Potential  Systemic  Problem?* 


□ 


"If  yes,  give  SCRR  page  #.  .3.  R    =  Continued 
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PART  A:  PREPARATION 


INITIAL  REVIEW  OF  AAP  AND  SUPPORT  DATA  SUBMISSIONS 

EXECUTIVE  ORDER:  AAP  RECEIVED  ON  TIME?         □  YES         □  NO 


WORKFORCE  ANALYSIS 


Indicate  (Y/N) 


INCLUDED? 


REASONABLE? 


ACCEPTABLE? 


If  N, 

p.  9# 


UTILIZATION  ANALYSIS 


•  JOB  GROUP  ANALYSIS 


•   AVAILABILITY  ANALYSIS 


•   IDENTIFICATION  OF  UNDERUTILIZATION 
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EEO  POLICY  STATEMENT 


DISSEMINATION  OF  POLICY 


RESPONSIBILITY  FOR  IMPLEMENTATION 


IDENTIFICATION  OF  PROBLEM  AREAS 


DEVELOPMENT  OF  ACTION  PROGRAMS 


INTERNAL  AUDIT  AND  REPORTING  SYSTEMS 


SUPPORT  OF  COMMUNITY  ACTION  PROGRAMS 
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NOT  CURRENTLY  IN  WORKFORCE 


SEX  DISCRIMINATION  GUIDELINES 


SUPPORT  DATA 
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HIRES 


/  // 
/// 


PROMOTIONS 


/  /  / 
/  // 


TERMINATIONS 


/  /  / 
/  /  / 


HANDICAPPED/VETERANS:  AAP  RECEIVED? 
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REVIEW  OF  PERSONNEL  POLICIES  FOR 
PROPER  CONSIDERATION  OF  QUALIFICATIONS 


REVIEW  OF  PHYSICAL  AND  MENTAL  JOB 
REQUIREMENTS 


REASONABLE  ACCOMMODATION  TO  PHYSICAL 
AND  MENTAL  LIMITATIONS 


NO  REDUCTION  IN  COMPENSATION 


OUTREACH,  POSITIVE  RECRUITMENT  AND 
EXTERNAL  DISSEMINATION  OF  POLICY 


INCLUDED? 
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REASONABLE? 


I  I  I  I  I  I  I  I  I  I  I 
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PART  A:   PREPARATION 
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PART  A:  PREPARATION 


EEO-1  TREND  ANALYSIS  WORKSHEET 

A  =   Farliest  data  from  current  EEDS  Report  (EEO-PO)  -  Date: 
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PART  A:  PREPARATION 


EEO  TREND  ANALYSIS  NARRATIVE  (     )  EEO-1  (     )  EEO-6 

1.  DISCUSS  LONG-TERM  AND  SHORTTERM  TRENDS  IN  (A)  THE  TOTAL  WORKFORCE,  (B)  WHITE-COLLAR 
EEO  CATEGORIES,  AND  (C)  BLUE-COLLAR  EEO  CATEGORIES. 

2.  IDENTIFY  ANY  CATEGORIES  IN  WHICH  MINORITY  OR  FEMALE  REPRESENTATION  APPEARS  SUBSTAN- 
TIALLY ABOVE  OR  BELOW  PROBABLE  AVAILABILITY  (based  on  your  general  knowledge  of  the  contractor's 
labor  area,  type  of  business/skill  needs,  and  the  representation  of  minorities/women  in  possible  feeder 
categories). 

3.  IS  THERE  A  SUBSTANTIAL  DISPARITY  IN  THE  REPRESENTATION  OF  A  PARTICU- 
LAR MINORITY  GROUP  OR  OF  MEN  OR  WOMEN  OF  A  PARTICULAR  MINORITY  GROUP? 
If  so,  is  the  disparity  present  in  the  workforce  as  a  whole  or  only 
in  some  EEO  categories? 


(^■)   =  Continued 


PART  A:  PREPARATION 


ORGANIZATION  OF  CONTRACTOR'S  WORKFORCE  AND  REVIEW  OF  SUPPORT  DATA 

ON  PERSONNEL  PRACTICES 

DESCRIBE  THOSE  ASPECTS  OF  THE  CONTRACTOR'S  STRUCTURE  AND  PRACTICES,  TO  THE  DEGREE  KNOWN, 
WHICH  MAY  INFLUENCE  INTERPRETATION  OF  BOTH  AFFIRMATIVE  ACTION  AND  POTENTIAL  DISCRIMINATION 
ISSUES.  DO  NOT  ADDRESS  RACIAL  AND  SEX  DISTRIBUTION  ON  THIS  PAGE. 

1.  Organization.  How  is  the  contractor's  workforce  organized?  What  are  the  major  organizational  units?  Major  types  of 
jobs?  If  there  is  an  organization  chart,  indicate  where  it  is  located  in  the  AAP  or  case  file.  Do  there  appear  to  be  any 
formal/informal  lines  of  progression  (LOPs)? 

2.  Internal  Mobility,  (a)  What,  if  any,  rules  appear  to  govern  the  promotion/transfer  process  in  major  portions  of  the 
workforce?  (b)  Is  there  a  collective  bargaining  agreement(s)?  If  so,  what  portions  of  the  workforce  does  it  cover?  Are  there 
bidding  mechanisms?  What  is  the  type  and  role  of  seniority?  (c)  What  jobs/job  groups  appear  to  be  filled  predominantly  by 
hire  (possible  entry-level  jobs)?  By  promotion  (possible  career  paths)? 

3    Pay  Structure.  How  is  the  pay  system  structured  in  major  portions  of  the  workforce?  Are  blue  collar  jobs  paid  by  grade 
level?  It  so,  what  is  the  lowest  and  highest  grade?  Are  salaried  jobs  organized  into  rate  ranges?  Letter  codes?  If  so,  what 
is  the  lowest  and  highest  letter? 
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PART  B:  AFFIRMATIVE  ACTION 
PROBLEMS  WITH  AAP  AND  SUPPORT  DATA 
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PART  B:  AFFIRMATIVE  ACTION 
AAP  AND  SUPPORT  DATA  SUBMISSIONS 


AAP  AND  SUPPORT  DATA  SUBMISSIONS:        I  I  EXECUTIVE  ORDER        I  I  HANDICAPPED/VETERANS 


AAP  AND  SUPPORT  DATA  PROBLEMS 


ACTION  TAKEN  and/or 
PLAN  TO  RESOLVE 


□ 


□ 
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AAP  AND  SUPPORT  DATA  SUBMISSIONS:        [ 


PART  B:  AFFIRMATIVE  ACTION 

]  EXECUTIVE  ORDER        [ 


HANDICAPPED/VETERANS 


FINDINGS/CONCLUSIONS 


RESOLUTION? 

(If  yes,  how  resolved;  if  no, 

recommended  resolution) 


AAP  or 

Other 

Ref. 

Pages 


ClOSEOUT 
DOCUMENT 
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PART  B:  AFFIRMATIVE  ACTION 
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PART  B:   AFFIRMATIVE  ACTION 
EVALUATION  OF  GOOD  FAITH  EFFORT 
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PART  B:  AFFIRMATIVE  ACTION 
EVALUATION  OF  GOOD  FAITH  EFFORT 


Evaluate  the  contractor's  overall  affirmative  action  progress  and  fulfillment  of  AAP  commitments.  In  item  #2 
below,  identify  any  goal  areas  where  additional  information  is  needed  to  evaluate  good  faith  effort. 


II 


GOAL  AREA 


PR 

/ 

|CUR] 
YR 


QUESTIONS  CONCERNING  GOOD  FAITH  EFFORT 


POSSIBLE  CAUSES/PERTINENT 
AAP  COMMITMENTS 


ADDITIONAL 
INFORMATION  NEEDED 
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PART  B:  AFFIRMATIVE  ACTION 
EVALUATION  OF  GOOD  FAITH  EFFORT 


II 


(Continued) 


FINDINGS 
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IF  NO,  SUPPLEMENTARY  INFORMATION, 
CONTRACTOR  POSITION,  EVALUATION 


CLOSE-OUT 
DOCUMENT 
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PARA 
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PART  B:  AFFIRMATIVE  ACTION 


IMPLEMENTATION  OF  GUIDELINES  ON  RELIGION  AND  NATIONAL  ORIGIN  AND 

SEX  DISCRIMINATION  GUIDELINES 

Verify  the  contractor's  implementation  of  the  guidelines  on  religion  and  national  origin  and  the  sex 
discrimination  guidelines.  Specifically  address  the  contractor's  maternity  leave  policy.  If  you  identify  potential 
discrimination  while  verifying  the  implementation,  include  the  issue  on  page  17,  "Summary  of  Potential 
Discrimination  Problems." 


RELIGION/NATIONAL  ORIGIN 


P 
O 

T. 


S 
C. 

(") 


D 


SEX  DISCRIMINATION 
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PART  B:  AFFIRMATIVE  ACTION 

IMPLEMENTATION  OF  HANDICAPPED/VETERANS 
AFFIRMATIVE  ACTION  REQUIREMENTS 
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PART  B:   AFFIRMATIVE  ACTION 

I.  IMPLEMENTATION  OF  HANDICAPPED/VETERANS  REQUIREMENTS 


Ref.  41  CFR 
60-741  &  250 

DESCRIBE  CONTRACTOR  ACTIONS/HOW  VERIFIED 
SECTION  503  (HANDICAPPED)  and  SECTION  2012  (VETERANS) 

Q. 

o 

3 
o 
w 

UJ 

a 

CLOSE-OUT 
DOCUMENT 

INCL 

? 

PARA 

1    HOW  HAS  THE 
CONTRACTOR  INVITED 
EMPLOYEES  AND 
APPLICANTS  TO  IDENTIFY 
THEMSELVES  AS  INDIVI- 
DUALS WITH  A  HANDI- 
CAP AND  COVERED 
VETERANS? 
|741.5(c)(1);2505(d)] 

[     ) 

2   WHERE  HAS  THE 
CONTRACTOR  POSTED 
THE  LOCATION  AND 
HOURS  DURING  WHICH 
THE  AAP  MAY  BE 
REVIEWED  BY 
EMPLOYEES'APPLIANTS? 
1741.5(d);  2505(c)) 

[     ] 

3  WHEN  DID  THE 
CONTRACTOR  REVIEW 
ALL  PHYSICIAL  AND 
MENTAL  JOB 
REQUIREMENTS? 
1  6(c)] 

I     I 

4.  HOW  WAS  IT  VERIFIED 
THAT  THE  CONTRACTOR 
LISTED  ALL  SUITABLE 
EMPLOYMENT  OPENINGS 
WITH  THE  STATE 
EMPLOYMENT  SERVICE? 
(2504  ONLY) 

I     I 

5  WHAT  ACTIVITIES  HAS 
THE  CONTRACTOR 
UNDERTAKEN  TO 
PROVIDE  APPROPRIATE 
OUTREACH, 
RECRUITMENT, 
DISSEMINATION  OF 
POLICY  AND  OTHER 
AFFIRMATIVE  ACTION? 
16(f)) 

[     I 
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PART  B:  AFFIRMATIVE  ACTION 

I.  IMPLEMENTATION  OF  HANDICAPPED/VETERANS  REQUIREMENTS 


Ref.  41  CFR 
60-741  &  250 


DESCRIBE  CONTRACTOR  ACTIONS/HOW  VERIFIED 
SECTION  503  (HANDICAPPED)  and  SECTION  2012  (VETERANS) 


S1 


CLOSE  OUT 
DOCUMENT 


INCL 
?  i 


PARA 

#  i 


6.  WHAT  POSITIVE  STEPS 
HAS  THE  CONTRACTOR 
TAKEN  TO  REASONABLY 
ACCOMMODATE  THE 
PHYSICAL  AND  MENTAL 
LIMITATIONS  OF 
QUALIFIED  EMPLOYEES 
AND  APPLICANTS  WHO 
ARE  INDIVIDUALS  WITH 
A  HANDICAP  OR 
DISABLED  VETERANS? 
16(d)] 


II.  .6(b),  (c)  and  (d) 


1.  HAVE  PERSONNEL  PRACTICES  OR  JOB  REQUIREMENTS  SCREENED  OUT  QUALIFIED  INDIVIDUALS  WITH  A  HANDICAP  OR  DISABLED  VETERANS?  EVALUATE, 
FOR  EXAMPLE:  (A)  DO  APPLICATION  FORMS  request  information  on  medical  conditions  or  type  of  military  discharge?  If  so,  for  what  purpose?  (B)  Does  the 
contractor  have  a  POLICY  MANUAL/MANUAL  FOR  MEDICAL  PERSONNEL?  If  so,  are  there  any  medical  restrictions  generally  or  for  specific  jobs?  (C)  Do 
POSITION  DESCRIPTIONS/QUALIFICATION  STANDARDS  contain  any  medical  restrictions?  (D)  Does  the  contractor  require  pre-employment  PHYSICAL 
EXAMINATIONS  or  physical  examinations  for  promotion  or  other  change  in  job  status?  If  so,  have  persons  been  rejected  based  on  the  results?  For  what  medical 
conditions  in  what  jobs? 

2.  HAVE  ANY  QUALIFIED  INDIVIDUALS  WITH  A  HANDICAP  OR  DISABLED  VETERANS  BEEN  REJECTED  FOR  JOBS  WHICH  THEY  COULD  HAVE  PERFORMED 
GIVEN  REASONABLE  ACCOMMODATION  TO  THEIR  HANDICAP/DISABILITY? 


If  in  this  evaluation  you  identify  potential  discrimination/persons  rejected  (a)  based  on  a  job  requirement  not  demonstrated  to  be  job  related,  consistent  with 
business  necessity  and  with  the  safe  performance  of  the  job,  OR  (b)  who  could  have  performed  the  job  involved  given  reasonable  accommodation  to  their 
handicap/disability,  CHECK  HERE  |    | 

AND 
Include  the  matter  on  page  17,  "SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS." 
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PART  C:  POTENTIAL  DISCRIMINATION 


RESULTS  OF  REVIEW  OF  WORKFORCE  ANALYSIS 


Identify  patterns  of  minority  and  female  employment,  as  applicable  (based  on  your  discussion  on  page  7) 
within:  departments/units,  possible  lines  of  progression  (within  departments  or  across  department  lines),  grade 
or  salary  levels,  supervisory  positions  vs.  those  supervised,  etc.  List  potential  problem  areas  (areas  of  apparent 
concentration/underrepresentation  of  minorities  or  women)  and  summarize  indications  of  the  problem. 


r^l   -  Continued 
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PART  C:  POTENTIAL  DISCRIMINATION 


COMPENSATION/OTHER  ANALYSES 


1.  Compensation.  Address  any  indications  of  compensation  problems  of  minorities  or  women  vs.  nonminorities 
or  men.  Consider  (a)  minorities  or  women  in  the  same  jobs  as  nonminorities  or  men  but  clustered  lower  in  the 
pay  range  for  the  jobs,  (b)  minorities  or  women  concentrated  in  jobs  that  appear  similar  to  those  held  by 
nonminorities  or  men  but  pay  less,  and  (c)  any  problems  with  broad  compensation  systems. 

2.  Other.  If  applicable,  discuss  any  other  analyses  conducted  of  potential  discrimination  issues. 
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PART  C:   POTENTIAL  DISCRIMINATION 
SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS 
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PART  C:   POTENTIAL  DISCRIMINATION 
SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS 


TYPE 

(IRA, 

WFA, 

$, 

Com, 

Other) 


POTENTIAL  PROBLEM 


INVESTIGATIVE  PLAN/ACTION  TAKEN 


V) 

c 
O 


D 


D 
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PART  C:   POTENTIAL  DISCRIMINATION 
SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS 


oi£ 


(Y/N)  (Y/N) 


T3  Q) 

C  _> 

U.  Q) 

S!  en 


SUMMARY  OF  FINDINGS 


V)    w 
I 


CLOSE  OUT 

DOCUMENT 


f         9  I    h 
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DESK  AUDIT  SUMMARY 


PREPARATION 


1.  UNRESOLVED  PROBLEMS? 

NO 


SCRR 
PAGE      YES 


NOTES 


•   RECURRENCE  OF  PAST 
PROBLEMS 

3 

•   POTENTIAL  SYSTEMIC  IN 

COMPLAINT  AREAS 

— 

3 

AFFIRMATIVE  ACTION 


POTENTIAL  DISCRIMINATION 


2    ONSITE 


YES 


EXECUTIVE  ORDER: 
•  AAP 

9 

•   SUPPORT  DATA 

9 

•  GOOD  FAITH  EFFORT 

11 

•   IMPLEMENTATION  OF  RELIGION 
NAT!  ORIGIN.  SEX  GUIDELINES 

12 

(Normally  Onsite) 

HANDICAPPED/VETERANS: 
•   AAP 

9 

•   IMPLEMENTATION  OF  H/V  AA 
REQUIREMENTS 

13 

(Normally  Onsite) 

POTENTIAL  DISCRIMINATION 
ISSUES  FROM: 
•   REVIEW  OF  WORKFORCE 
ANALYSIS 

14 

•   IMPACT  RATIO  ANALYSIS 

15 

•  COMPENSATION  ANALYSIS 

16 

•  OTHER 

16 

1 


NO 


COMMENTS: 
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OPTIONAL  SCRR  WORKSHEETS 
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PART  A:   PREPARATION 


EEO-6  PERSONNEL  ACTIVITY:         From: 


To: 


TOTAL 
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PART  A:   PREPARATION 


A  - 

B   = 
C  = 

EEO-6  TREND  ANALYSIS  WORKSHEET 

earliest  data  from  current  FEDS  Report   (FFOfifl)  1.  Date:                                   Lona  Term:    A  vs.  C 
Beginning  of  last  AAP  Year                                              -  Date:                                     Short  Term-    R  vs   P. 
Fnri  of  last  AAP  Year                                                       -  Date: 



TOTAL 

MINORITY        IV        Q     a     o     u     p 

ALL 
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MINORITY 

NUMBER  OF  MENI 
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AFFIRMATIVE  ACTION:  TECHNICAL  REQUIREMENTS  (Executive  Order,  Section  503,  Section  2012) 

VERIFY  THAT 
CONTRACTOR  HAS: 

DESCRIBE  CONTRACTOR  ACTIONS/HOW  VERIFIED 

oO 
rxW 

"O 

> 
o 

Q) 

CC 

CLOSE- 
OUT 
DOCUM. 

(■■T) 

^: 
13 

c 

In 

Q.  at 

All  Three  Programs 

1. 

INCLUDED  THE  EEO/AA 
CLAUSES  IN  SUBCONTRACTS 
AND  PURCHASE  ORDERS 

D 

2 

ADVISED  VENDORS  AND  SUB- 
CONTRACTORS WITH  50  OR 
MORE  EMPLOYEES  AND  A 
CURRENT  CONTRACT  OF 
$50,000.  OR  MORE  OF  OBLIGA- 
TION TO  DEVELOP  AN  AAP 

D 

3 

POSTED  NOTICES  OF  ITS 
OBLIGATIONS/EEO  POSTERS  IN 
CONSPICUOUS  PLACES 

"*-<*./                                                                             D 

4. 

NOTIFIED  PARTIES  WITH 
WHOM  IT  HAS  A  COLLECTIVE 
BARGAINING  AGREEMENT  OF 
ITS  EEO  OBLIGATIONS 

□ 

5. 

(CORPORATE  REVIEWS  ONLY) 

DEVELOPED  AND  MAINTAINED 

A  CURRENT  AAP  AT  EACH 

ESTABLISHMENT 

D 

6 

INCLUDED  EEO/SEX  TAG  LINE 
IN  ADVERTISEMENTS 

Executive  Order  Only 

D 

7. 

FILED  CURRENT  SF-100 

D 

8 

NOTIFIED  VENDORS  AND  SUB- 
CONTRACTORS OF  OBLIGATION 
TO  ANNUALLY  FILE  SF-100 

D 

9. 

FULFILLED  ANY  OTHER  AP- 
PLICABLE CERTIFICATION 
REQUIREMENTS 

□ 

10 

FILED  CURRENT  VETS-100 

Section  2012  Only 

D 

IMMIGRATION  REFORM  AND  CONTROL  ACT  (IRCA) 


•  IRCA  requirements  discussed  with      (     ) 
contractor? 

•  1-9  Forms  Inspection  Conducted?        (    ) 


If  not,  reason: 


D 
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STANDARD  COMPLIANCE  REVIEW  REPORT  (SCRR)  INSTRUCTIONS 


OVERALL  SCRR  STRUCTURE 


This  SCRR  is  both  a  desk  audit  and  onsite  report.   It  consists 
of  three  parts:  (a)  Preparation,  (b)  Affirmative  Action  and 
(c)  Potential  Discrimination. 

Each  part  contains  analytical  sheets,  followed  by  a  narrative 
summary  of  problems  identified  in  major  review  areas.   For  prob- 
lems not  resolved  at  the  conclusion  of  desk  audit,  the  summary 
sheets  provide  for  an  investigative  plan  and  a  description  of 
onsite  findings/conclusions.   These  summary  sheets  are  under- 
lined in  the  following  SCRR  outline: 


PART  A:  PREPARATION 

Page  1  CRIS,  CC-100A 

2  Introduction 

3  Past  Problems/Known  Complaints 

4  Initial  Review  of  AAP  and  Support  Data 

5  Personnel  Activity 

6  EEO  Trend  Analysis  Worksheet 

7  EEO  Trend  Analysis  Narrative 

8  Organization  of  the  Contractor's  Workforce  and  Review 

of  Support  Data  on  Personnel  Practices 


PART  B:  AFFIRMATIVE  ACTION 

9  Problems  with  AAP  and  Support  Data 

10  Analysis  of  Affirmative  Action  Progress 

11  Evaluation  of  Good  Faith  Effort 

12  Implementation  of  Guidelines  on  Religion  and  National 

Origin  and  Sex  Discrimination 

13  Implementation  of  Handicapped/Veterans  Affirmative 

Action  Requirements 


PART  C:  POTENTIAL  DISCRIMINATION 

14  Results  of  Review  of  Workforce  Analysis 

15  Impact  Ratio  Analysis  (IRA)  Worksheet 

16  Compensation/Other  Analyses 

17  Summary  of  Potential  Discrimination  Problems 
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For  convenience  when  an  onsite  must  be  approved  by  a  reviewing 
official,  an  optional  Desk  Audit  Summary  is  included  as  page  18. 

Also  included  are  the  following  optional  SCRR  forms:   for 
university  reviews,  a  substitute  Personnel  Activity  and  EEO 
Trend  Analysis  worksheet  with  EEO-6  category  headings;  a 
Technical  Requirements  worksheet  covering  all  three  OFCCP 
programs;  and  a  Job  Area  Acceptance  Range  (JAAR)  worksheet. 

How  much  of  this  SCRR  can  be  done  at  desk  audit  will  depend  on 
the  quality  of  data  submitted  by  the  contractor.   It  is  more 
important  that  all  analyses  are  completed  by  review  close  out, 
than  when  in  the  review  process  they  are  completed. 

SCRR  AS  A  NARRATIVE  REPORT 

As  noted  above,  the  SCRR  is  both  a  desk  audit  and  onsite  report. 
No  separate  onsite  narrative  is  required.  What  is  required  is  a 
narrative  description  of  onsite  findings  and  conclusions  on  each 
problem  identified*  in  the  major  review  areas  of  AAP  and  Support 
Data,  Evaluation  of  Good  Faith  Effort  and  Potential  Discrimina- 
tion. This  narrative  should  be  as  long  or  short  as  the  facts  of 
the  situation  warrant  (and,  regardless  of  length,  must  be  backed 
up  by  case  file  material). 

For  example,  many  problems  in  a  written  AAP  (page  9)  can  be 
adequately  addressed  in  a  sentence  or  two  with  a  reference  to 
corrected  AAP  pages.   Even  some  potential  discrimination  problems 
(p.  17)  can  be  briefly  addressed--f or  example,  an  Impact  Ratio 
Analysis  (IRA)  adverse  for  female  hires  that  when  refined  onsite 
showed  that  the  women  applied  after  the  last  opening.   On  the 
other  hand,  findings  on  some  problems  will  require  substantially 
more  elaboration.   This  will  usually  be  the  case  for  discrimina- 
tion issues  that  are  not  resolved  through  such  initial  onsite 
data  refinement. 

Where  such  a  longer  description  of  findings  is  appropriate,  the 
EOS  should  briefly  summarize  findings  on  the  SCRR  page  (9,  11  or 
17,  as  applicable)*  and   attach  the  fuller  narrative  description- 
labeled  with  the  item  number  to  which  it  pertains--to  that 
page.**   Some  examples  of  when  this  narrative  is  needed  and  a 
description  of  its  contents  are  given  following  the  instructions 
for  SCRR  page  17 . 


*whether  identified  at  desk  audit,  but  not  resolved  by  the 
conclusion  of  desk  audit,  or  onsite. 

**EOSs  using  word  processing  equipment,  see  alternative  below 
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FOR  COMPUTER  USERS 

OFCCP  has  developed  a  computer  program  for  IRAs  (p.  15)  and  JAARs 
(SCRR  optional  worksheet).   Once  the  EOS  identifies  the  appro- 
priate raw  data  and  it  is  entered  into  the  computer,  the  math- 
ematical calculations  called  for  by  these  SCRR  pages  are  auto- 
matically made  and  a  print-out  generated  with  column  headings 
corresponding  to  these  pages.*   Such  computer-generated  pages  may 
be  substituted  for  these  SCRR  pages.   If  you  want  further  infor- 
mation on  this  program,  contact  your  Regional  representative  to 
the  OFCCP  Technical  Support  group  or  the  NO  Branch  of  Special 
Analysis . 

Additionally,  computer  users  may  wish  to  use  word  processing  for 
the  rest  of  the  SCRR.   A  distinct  advantage  of  doing  so  is  that 
once  the  form  is  in  the  computer,  the  space  allocated  to  any 
page/item  is  fully  f lexible--i . e .  it  can  be  tailored  to  the 
particular  review,  thus  avoiding  the  need  for  continuation 
sheets.   For  example,  on  the  SCRR  pages  calling  for  onsite  find- 
ings/conclusions (see  section  above),  rather  than  summarizing 
findings  and  expanding  on  them  in  an  attachment,  simply  convert 
the  page  to  a  vertical  format  (addressing  all  headings  for 
problem  #  1,  then  all  for  problem  #2,  etc.)  and  use  whatever 
amount  of  space  is  needed  for  each  problem. 


RELATIONSHIP  OF  SCRR 
TO  POTENTIAL  DISCRIMINATION  WORKSHEETS 

Sample  worksheets  and  instructions  for  investigating  potential 
discrimination  are  given  in  Appendix  3A.   Key  factors  that  must 
be  addressed  in  such  an  investigation  are  highlighted  in  those 
instructions. 


*For  IRAs,  in  addition  to  the  page  15  headings,  this  program 
calculates  the  number  of  standard  deviations.   This  may  be  of 
some  assistance  in  setting  investigative  priorities .   However, 
the  number  of  standard  deviations  must  not  be  used  either  to 
conclude  discrimination  has  occurred  or  to  conclude  that  inves- 
tigation is  not  warranted.   Statistical  tests  mean  nothing  apart 
from  the  data  to  which  they  are  applied,  and  it  is  entirely  pre- 
mature to  base  either  such  conclusion  on  unrefined  desk  audit 
data.   See  IRA  instructions  and  "Interpreting  IRA  Results"  in 
this  Appendix  and,  in  Chapter  3,  the  discussion  of  refined  IRAs 
and  statistical  tests  for  small  numbers. 
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COMMENTS  APPLICABLE  TO  THE  SCRR  AS  A  WHOLE 

Format /Administrative 

o    Those  SCRR  pages  and  worksheets  that  are  "fold-out"  have  a 

perforation  in  the  middle  which  divides  them  into  two  stand- 
ard 8  1/2"  X  11"  sheets.   These  sheets  may  be  separated  at 
the  perforation  for  ease  in  copying.   In  the  copy,  the  two 
sides  of  a  sheet  (they  are  labeled  "a"  and  "b" — i.e.  11a, 
lib,  etc.)  should  be  filed  in  sequence. 

Because  of  their  format,  some  of  these  sheets  have  "Item  #" 
columns  on  both  sides  to  permit  cross-referencing  in  a  copy. 
The  EOS  assigns  an  item  number  to  each  problem  identified  on 
the  left  side  of  the  fold-out  and  uses  the  same  item  number 
on  the  right  side  of  the  fold-out. 

o    SCRR  pages  which  present  a  conclusion  on  problem  areas  have 
a  final  column  labeled  "CLOSE  OUT  DOCUMENT"  which  asks 
"Include?"  and  "Para.  #."   If  you  plan  to  address  the  prob- 
lem in  a  close  out  document,  check  "Include?,"  but  leave  the 
"Para.  #"  column  blank  until  the  end  of  the  review. 

At  the  end  of  the  review,  examine  all  problems  checked  and 
base  the  type  of  close-out  document  on  the  most  serious 
problem.   For  example,  if  there  are  three  deficiencies,  two 
of  which—standing  alone--would  require  a  Letter  of  Commit- 
ment (LOC),  but  the  remaining  deficiency  requires  a  Concil- 
iation Agreement  (CA),  use  a  CA  to  cover  all  three  defi- 
ciencies.  When  the  close-out  document  is  drafted,  go  back 
and  insert  the  paragraph  number  in  which  each  problem  is 
addressed . 

o    Each  Area  and  Field  Office  should  maintain  extra  copies  of 
those  SCRR  analytical  pages  where  additional  copies  may  be 
needed  in  the  average  review—primarily  the  Analysis  of 
Affirmative  Action  Progress  and  IRA  Worksheets. 


Other 


In  a  preaward  review,  as  at  present,  all  SCRR  analyses  are 
normally  completed  onsite. 

Minorities  means  men  and  women  of  those  minority  groups  for 
whom  EEO-1  reporting  is  required—i .  e .  Blacks,  Hispanics, 
Asians/Pacific  Islanders  and  American  Indians/Alaskan 
Natives.   It  may  mean  those  groups  in  the  aggregate  or  an 
individual  group  for  whom  a  problem  has  been  identified  (see 
instructions  for  SCRR  page  7).   Women  means  both  minority 
and  nonminority  women . 
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When  reference  is  made  in  the  SCRR  to  a  particular  item 
included  in  an  AAP,  the  AAP  page  number(s)  should  be  given. 
However,  please  note  that  an  AAP  page  reference,  standing 
alone,  is  not  an  adequate  response  to  any  question  concern- 
ing the  contractor's  implementation  of  an  item  (for  example, 
see  SJRR  page  13  on  Implementation  of  Handicapped/Veterans' 
Affirmative  Action  Requirements). 


PAGE  INSTRUCTIONS 
PART  A:   PREPARATION 


PAGE  1:   CRIS,  CC-100A 

See  the  Compliance  Review  Information  System  (CRIS)  Manual  for 
instructions  on  completing  this  page. 

PAGE  2:   INTRODUCTION 

Item  1  -  Establishment  Name,  Address  and  CRIS  Control  #:  Enter 
the  name  and  address  of  the  establishment  being  reviewed.  Also 
enter  the  CRIS  Control  number  assigned  to  this  review  on  page  1. 

Item  2  -  Parent  Name  and  Address :   If  the  establishment  being 
reviewed  is  part  of  a  larger  firm,  enter  the  name  and  address  of 
the  parent  firm. 

Item  3  -  Labor  Area:   Enter  the  name  of  the  Metropolitan  Statis- 
tical Area  (MSA)  in  which  the  establishment  is  located  or,  if  it 
is  not  in  an  MSA,  enter  the  name  of  the  county  or  other  appro- 
priate labor  area  in  which  it  is  located.   Then  enter  the  percent 
of  the  labor  force  within  the  named  geographic  area  that  is 
female  and  the  percent  that  is  minority  (in  the  aggregate  and  by 
each  minority  group) . 

Item  4  -  Complaints  Investigated  During  Review:   Enter  the 
complaint  number  of  each  complaint  you  plan  to  investigate  as 
part  of  the  compliance  review.   This  will  permit  a  cross- 
reference  to  the  Complaint  Administration  System  (CAS)  and  to  the 
complaint  investigation  file.   At  the  end  of  the  review,  check 
[  V"]  those  complaints  that  have  been  resolved. 

NOTE:   Further  information  on  these  complaints,  and  on  any  other 
open  OFCCP  complaints,  will  be  entered  on  SCRR  page  3. 
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Item  5  -  Contract  Establishing  OFCCP  Jurisdiction:   Enter  the 
indicated  information  on  the  contract  which  establishes  OFCCP 
jurisdiction.   If  a  subcontract  is  used,  under  "Agency"  enter  the 
name  of  the  awarding  agency,  then  check  "SUB  TO"  and  enter  the 
name  of  the  prime  contractor. 

If  you  have  information  on  several  contracts  or  subcontracts, 
use  one  in  which  the  work  is  performed  at  the  establishment  level 
and/or  one  with  the  highest  dollar  amount  or  the  most  relevant 
time  period.   Where  more  than  one  contract  is  needed  to  establish 
and/or  further  support  coverage,  include  information  on  these 
contracts  in  item  8  below  (Introductory  Statement). 

Item  6  -  Company  Contacts:   List  the  name,  title  and  phone  number 
of  the  corporate  and  establishment  Chief  Executive  Officer  (CEO), 
and  the  corporate  and  establishment  contact  persons  for  Equal 
Employment  Opportunity  and  Affirmative  Action  (EEO/AA)  matters. 

Item  7  -  EEDS  Contractor  Selection  Research  Documentation  Form: 
Check  here  to  confirm  that  this  Equal  Employment  Data  System 
(EEDS)  form--which  indicates  why  this  contractor  was  selected  for 
review--is  included  in  the  case  file. 

Item  8  -  Introductory  Statement:   To  the  degree  known,  this 
should  include,  but  need  not  be  limited  to: 

o    Type  of  Business.   Describe  the  nature  of  the  establish- 
ment's business--f or  example,  its  type  of  industry,  main 
product  line,  etc.   If  it  is  part  of  a  larger  firm,  indicate 
its  relationship  with  its  parent--i.e.  "part  of  the  Consumer 
Electronics  Division  of  XYZ  Company,"  "a  subsidiary  of  ABC, 
Inc . , "  etc. 

Also  include  any  general  information  on  the  establishment, 
such  as  its  total  employment,  whether  its  workforce  is 
predominantly  white-collar  or  blue-collar,  etc. 

If  the  establishment's  AAP  covers  more  than  one  physical 
location  (i.e.  outstationed  sales  offices,  branch  banks, 
etc.),  generally  describe  those  locations  and  approximately 
how  many  people  they  employ. 

o    Additional  Coverage  Information.   Include  information  on  any 
contracts  or  subcontracts  (beyond  that  given  in  item  5 
above)  needed  to  establish  or  further  support  OFCCP  juris- 
diction.  If  coverage  is  not  based  on  the  establishment's 
Federal  contracts,  but  on  those  of  a  related  entity--such  as 
a  parent  company,  a  subsidiary,  or  another  subsidiary  of  the 
parent--identif y  the  entity  holding  the  Federal  contracts 
and  the  establishment's  relationship  to  it. 
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To  the  degree  known,  also  indicate  the  main  product (s)  or 
service(s)  provided  under  Federal  contracts  and  the 
approximate  volume  of  such  contracts  as  a  percentage  of  the 
contractor's  business. 

o    Labor  Area  Characteristics.   Describe  any  relevant  informa- 
tion on  the  labor  area  in  which  the  Contractor  is  located. 

For  example:   minority  and/or  particular  minority  group 
distribution  within  that  geographic  area  (i.e.   MThe 
largest  Hispanic  community  in  the  MSA  is  in  Hillsdale,  two 
miles  from  the  plant."  etc.);  availability  of  public/ 
private  transportation;  relevant  community  resource  file 
information,  including  the  results  of  any  general  contacts 
with  community  organizations,  etc. 

Item  9  -  Signature  Blocks.   Upon  completion  of  the  review,  the 
EOS  signs  and  dates  the  report  in  the  space  provided.   Upon 
approval  of  the  report,  the  Module  Chief  and  appropriate  official 
(ARA  or  AOD)  sign  and  date  it. 

PAGE  3 :   PAST  PROBLEMS /KNOWN  COMPLAINTS 

Part  I :   PAST  PROBLEMS .   Review  available  Area  Office  files  on 
any  past  OFCCP  compliance  reviews  or  complaint  investigations  of 
this  establishment.   If  there  have  been  no  prior  reviews  or 
complaints,  so  state,  and  no  further  entries  are  needed  under 
this  part.   If  there  have  been,  complete  this  Part  as  follows: 

o    Item  a  -  Past  Problems  -  Give  the  date  of  any  past  compli- 
ance review  or  complaint  investigation  and  list  any  major 
problems  identified. 

If  there  is  a  current  Conciliation  Agreement  (CA)  or  Letter 
of  Commitment  (LOC),  include  a  copy  of  the  CA/LOC  monitoring 
record  in  this  case  file  and  list  here  any  items  that  may 
need  further  investigation. 

o    Item  b  -  Recurrence?   Do  not  complete  this  item  now,  but  in 
conducting  the  rest  of  the  review,  be  alert  for  any  indica- 
tions that  a  past  problem  has  or  has  not  recurred.   At 
whatever  point  in  the  review  you  have  evidence  one  way  or 
the  other,  return  to  this  page  and  enter  your  finding.   If 
you  conclude  that  a  problem  has,  in  fact,  recurred,  also 
reference  the  SCRR  page  number  where  your  findings  are 
presented  in  more  detail. 
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EXAMPLE:   A  past  review  resulted  in  a  CA  because  (1)  the 
contractor's  workforce  analysis  was  by  EEO  category  rather  than 
by  organizational  unit,  and  (2)  the  contractor  failed  to  make  a 
good  faith  effort  to  recruit  minorities  for  professional 
positions . 

If,  in  reviewing  the  current  AAP  (SCRR  page  4),  you  find  that  the 
current  workforce  analysis  is  properly  by  organizational  unit, 
return  to  this  page  and  so  state  in  item  "b."   If  contractor 
records  and  contacts  with  recruitment  sources  show  that  the 
contractor  did  not  list  professional  jobs,  so  state  in  item  "b" 
and  refer  to  the  SCRR  page  where  your  findings  are  discussed  (for 
this  problem,  normally  SCRR  page  11  on  Evaluation  of  Good  Faith 
Effort). 

Part  II :   KNOWN  COMPLAINTS.   Review  responses  received  (to  Manual 
Figure  2-3)  from  other  agencies  on  any  complaints  filed  against 
this  establishment  since  the  last  OFCCP  compliance  review.   Also 
review  available  Area  Office  records  of  any  open  OFCCP  complaints 
against  this  establishment.   If  there  are  no  such  complaints,  so 
state,  and  no  further  entries  are  needed  in  this  part.   If  there 
are,  complete  this  Part  as  follows: 

o    Item  a  -  For  each  complaint,  indicate  with  what  agency  it 

was  filed,  its  basis,  issue,  current  status  and  the  area  of 
the  contractor's  workforce  it  appears  to  concern  (i.e. 
clerical,  professional,  entry-level  blue  collar,  etc.). 

o    Item  b  -  Potential  Systemic?   Do  not  complete  this  item  now, 
but  in  conducting  the  rest  of  the  review,  be  alert  for  any 
indications  of  a  potential  systemic  discrimination  problem 
in  complaint  areas.   At  whatever  point  in  the  review  you 
have  evidence  that  there  is  or  is  not  a  potential  systemic 
problem,  return  to  this  page  and  so  state.   If  you  conclude 
that  there  is  a  potential  systemic  problem,  refer  to  the 
SCRR  page  where  your  findings  are  presented  in  more  detail. 

EXAMPLE :   There  is  (1)  an  open  EEOC  complaint  alleging  discrim- 
ination against  women  in  terminations  from  Operative  jobs,  and 
(2)  a  State  human  rights  commission  individual  complaint  alleging 
failure  to  hire  because  of  diabetes. 

In  the  first  case,  if  your  Impact  Ratio  Analysis  (IRA)  did  not 
show  an  adverse  IRA  for  women  in  Operative  terminations,  return 
to  this  page  and  so  state  in  "b."   In  the  second  case,  if 
examination  of  the  contractor's  policies  concerning  diabetes 
and/or  applications  of  diabetics  rejected  showed  a  systemic 
problem,  return  to  this  page,  so  state  in  "b"  and  refer  to  the 
SCRR  page  where  your  findings  are  discussed  (for  this  problem, 
normally  page  13,  Part  II). 
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The  intent  here  is  not  to  investigate  any  complaint  filed  with 
other  agencies  (or  any  open  OFCCP  complaint  other  than  those 
assigned  for  investigation  during  this  review--i.e.  those  listed 
in  SCRR  Introduction,  item  4),  but  rather  to  be  alert  for 
potential  systemic  problems  in  complaint  areas. 

PAGE  4:   INITIAL  REVIEW  OF  AAP  AND  SUPPORT  DATA 

Immediately  upon  receipt  of  the  contractor's  initial  AAP  and 
support  data  submission,  review  it  to  ensure  there  is  sufficient 
information  to  conduct  subsequent  basic  analyses  of  both  affirma- 
tive action  and  potential  discrimination  issues. 

In  conducting  this  initial  review,  be  attentive  to  any  informa- 
tion on  the  contractor's  workforce  structure  and  personnel 
practices  that  will  be  discussed  on  SCRR  page  8.   Such  informa- 
tion may  be  included  in  the  AAP  narrative,  or  may  be  reflected  in 
the  workforce  analysis  or  support  data  on  personnel  activity. 

Complete  this  page  as  follows: 

o    Timely  Receipt:   Indicate  whether  the  Executive  Order  AAP 

was  received  on  time  by  checking  "YES"  or  "NO."   If  the  AAP 
was  received  on  time,  complete  the  steps  below.   For  the 
Handicapped/Veterans'  (H/V)  AAP,  indicate  whether  it  was 
received. 

If  the  Executive  Order  AAP  was  not  received  on  time,  on  page 
9  (Problems  with  AAP  and  Support  Data),  indicate  the  date  a 
Show  Cause  Notice  was  issued  or,  if  not  issued,  the  reason. 
If  the  H/V  AAP  was  not  received,  on  page  9  indicate  the  date 
a  30-day  Notice  was  issued  or,  if  not  issued,  the  reason. 
When  the  contractor  does  first  submit  its  AAP(s),  complete 
the  steps  below. 

o     Included? :   Review  the  Executive  Order  AAP  and  support  data 
and  the  H/V  AAP  to  ensure  that  all  listed  elements  are 
present.   Beside  each  item,  enter  a  "Y"  for  yes  if  it  is 
included,  or  a  "N"  for  no  if  it  is  missing. 

If  an  element  is  missing,  no  further  entries  are  needed 
concerning  it  on  this  page  since  it  will  automatically  be 
neither  "reasonable"  (if  a  central  element)  nor  "accept- 
able."  Note  any  such  missing  elements  on  page  9. 

o    Reasonable? :   Beside  each  central  element  of  the  Executive 

Order  AAP--Workf orce  Analysis,  Utilization  Analysis  (and  its 
components)  and  Current  Goals--enter  a  "Y"  or  "N"  to  indi- 
cate whether  the  element  is  reasonable  (see  OFCCP  Federal 
Contract  Compliance  Manual--hereaf ter  Manual  —  Section  2F)  . 
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If  one  or  more  of  these  central  elements  is  not  reasonable, 
on  page  9  describe  the  specific  problem  and  give  the  date  a 
show  cause  notice  was  issued  or,  if  no  Show  Cause  was 
issued,  the  reason.   If  all  central  elements  were  reason- 
able, audit  the  submission  for  acceptability. 

o    Acceptable? :   Beside  each  listed  element,  enter  a  "Y"  or  "N" 
to  indicate  whether  it  is  acceptable  (see  Manual,  Sections 
2G,  2H,  and  21) . 

If  any  element  is  not  acceptable,  list  it  on  page  9  and 
describe  the  specific  problem. 

If  N,  p.  9  Item  # :   Beside  each  listed  element  with  an  "N"  under 
"Included,"  "Reasonable,"  or  "Acceptable,"  give  the  SCRR  page  9 
item  number  where  the  specific  problem  is  discussed. 

Later  contractor  corrections  to  an  initial  submission  need  not  be 
recorded  here,  but  will  be  recorded  on  page  9  beside  the  particu- 
lar problem. 


PAGE  5 :   PERSONNEL  ACTIVITY  TABLE 

This  worksheet  provides  an  EEO-1  category  overview  of  the  con- 
tractor's major  personnel  activity  over  the  last  AAP  year.   If 
you  are  doing  a  university  review,  use  the  EEO-6  Personnel  Activ- 
ity Table  (supplied  with  this  package),  which  is  the  same  form, 
but  with  EEO-6  category  headings. 

At  the  top  of  the  page,  enter  the  dates  covered  by  the  personnel 
activity  data  to  be  recorded  below.   The  data  will  normally  cover 
the  last  full  AAP  year,  but  where  data  for  that  period  are  not 
available,  enter  the  dates  covered  by  whatever  data  are  avail- 
able. 

Enter  the  number  of  hires,  promotions  and  terminations  by  minor- 
ity group  and  sex  in  each  EEO  category.   If  the  category  is  not 
in  use  in  the  contractor's  workforce,  enter  N/A;  if  it  is  in  use 
but  had  no  activity,  enter  "no  activity;"  if  the  contractor  did 
not  maintain  data  for  the  category,  enter  "no  data." 

This  information,  together  with  the  historical  workforce  data  in 
the  EEO  Trend  Analysis  (below),  provides  a  framework  for  later 
review  of  affirmative  action  progress  and  employment  activity  by 
job  group.   Also,  since  both  these  data  and  EEO  trend  data  are  by 
particular  minority  group,  they  can  help  identify  any  potential 
problems  for  a  particular  minority  group. 


2A-2-12 


PAGE  6 :   EEO  TREND  ANALYSIS  WORKSHEET 

This  worksheet  permits  an  assessment  of  net  change  in  minority 
and  female  representation  over  both  the  long-term  (comparing  the 
earliest  EEDS  EEO  category  data  with  current  data)  and  the  short- 
term  (comparing  data  for  the  beginning  of  the  last  full  AAP  year 
with  current  data). 

The  appropriate  EEDS  report  for  EEO-1  data  is  EE020;  for  EEO-6 
data,  EE069.   EEO-1  categories  are  indicated  beside  the  data 
entry  space.   If  you  are  doing  a  university  review,  use  the  EEO-6 
Trend  Analysis  Worksheet  (included  with  this  package),  which  is 
the  same  form  but  with  EEO-6  category  headings. 

At  the  top  of  the  page  beside  A,  enter  the  date  of  the  earliest 

data  on  the  current  EEDS  report;  beside  B,  the  date  of  the 

beginning  of  the  last  full  AAP  year;  and  beside  C,  the  date  of 
the  end  of  the  last  full  AAP  year. 

NOTE:   If  the  contractor  has  not  previously  been  required  to 
maintain  an  AAP,  for  B  use  thevdate  of  its  latest  EEO-1  or  EEO-6 
submission  shown  on  the  current  EEDS  report;  and  for  C,  the  date 
of  its  most  recent  EEO-1  or  EEO-6  submission  not  yet  shown  on 
EEDS. 

To  complete  this  page,  for  each  EEO  category  and  for  the  total 
workforce,  make  the  following  entries: 

o    Line  A  -  Enter  the  earliest  data  shown  in  the  current  EEDS 

report,  then  calculate  and  enter  the  percentage  of  women  and 
of  minorities. 

o    Line  B  -  Enter  data  for  the  beginning  of  the  last  full  AAP 
year,  then  calculate  and  enter  the  percentage  of  women  and 
of  minorities. 

°    Line  C  -  Enter  data  for  the  end  of  the  last  full  AAP  year, 
then  calculate  and  enter  the  percentage  of  women  and  of 
minorities . 

The  EOS  may  wish  to  make  notes  on  net  change  and/or  white  collar 
and  blue  collar  subtotals,  etc.  preparatory  to  completing  the 
EEO  Trend  Analysis  Narrative  below. 

PAGE  7 :   EEO  TREND  ANALYSIS  NARRATIVE 

At  the  top  of  the  page,  check  whether  the  data  are  from  EEO-1  or 
EEO-6  information.   Then  complete  the  narrative  as  follows: 
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Item  1  -  EEO  Trends 

(a)  Total  Workforce:   Over  the  long-term  (line  A  vs.  line  C  on 
the  preceding  worksheet),  has  the  contractor's  overall  work- 
force been  relatively  stable  or  has  it  been  expanding  or 
contracting?   If  one  of  the  latter,  how  substantial  has  the 
change  been?   Has  it  been  due  to  marked  expansion  or  con- 
traction in  particular  categories?   What  has  the  change  been 
in  the  representation  of  minorities  and  women  in  the  over- 
all workforce?   As  a  percent  of  total?   Numerically? 

Address  the  same  questions  as  above  concerning  short-term 
total  workforce  trends  (Line  B  vs.  Line  C  on  the  preceding 
worksheet) . 

(b)  White  Collar:   Over  the  long  and  short-term,  what  has  the 
change  been  for  minorities  in  the  white  collar  workforce? 
What  has  the  change  been  for  women  in  nontraditional  white 
collar  categories  (normally  white  collar  exclusive  of  Office 
and  Clerical  and  retail  Sales)?   Have  there  been  notable 
minority/female  gains  or  losses  in  particular  categories? 
Give  particular  attention  to  Officials  and  Managers  and 
Professionals  (and  any  other  categories  normally  considered 
favorable  in  the  industry  involved) . 

(c)  Blue  Collar:   Over  the  long  and  short-term,  what  have  the 
changes  been  for  minorities  and  women  in  the  blue  collar 
workforce?   Have  there  been  notable  minority/female  gains  or 
losses  in  particular  categories?   Give  particular  attention 

to  Crafts. 

NOTE:   In  discussing  short-term  trends  above,  also  consider  the 
level  and  type  of  personnel  activity  shown  on  page  5.   Lack  of 
short-term  progress  may  be  tied  to  few  hiring/promotion  oppor- 
tunities in  a  category  over  the  last  AAP  year;  or  to  termina- 
tions cancelling  out  hiring  gains.   Such  observations  can  help 
provide  a  framework  for  later  analyses  by  job  group  of  goals 
(SCRR  page  10)  and  employment  activity  (IRAs,  SCRR  page  15). 

Also,  in  considering  page  5,  note  any  obvious  major  discrepancies 
that  may  need  clarification.   For  example,  if  a  category  shows  a 
short-term  gain  of  50  persons,  but  page  5  shows  little  or  no 
hiring  in  the  category  during  the  AAP  year,  you  may  wish  to  ask 

the  contractor  the  source  of  the  growth. 

Item  2  -  EEO  Category  Patterns:   Are  there  any  EEO  categories  in 
which  minorities  or  women  have  been  persistently  concentrated? 
Are  there  other  categories  in  which  minorities  or  women  appear  to 
be  substantially  underrepresented?   In  making  these  assessments, 
rely  upon  your  general  knowledge  of  the  contractor's  labor  area, 
type  of  business/skill  needs,  and  the  representation  of  minor- 
ities and  women  in  possible  feeder  categories. 
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The  intent  here  is  not  to  make  comparisons  with  some  hypothetical 
"category"  availability  (which  is  inappropriate),  but  again,  to 
establish  a  broad  framework  for  later  examination  of  job  groups 
within  those  categories,  workforce  patterns  and  IRAs. 

For  example,  if  there  are  very  few  women  in  Crafts  but  many  in 
Operatives,  the  EOS  is  forewarned  to  look  at  the  types  of  jobs 
in  Crafts;  the  distribution  of  women  vs.  men  in  Operative  job 
groups/departments/lines  of  progression;  and  the  volume  and  type 
of  promotions  from  Operatives  to  Crafts. 

Item  3  -  Particular  Minority  Groups:   Identify  any  substantial 
disparity  in  the  representation  of  a  particular  minority  group  or 
men  or  women  of  a  particular  minority  group.   Is  any  such  dispar- 
ity present  in  the  workforce  as  a  whole  or  only  in  certain  EEO 
categories?   In  making  this  assessment,  as  above,  consider  the 
representation  of  particular  minority  groups  in  the  contractor's 
labor  area  and  in  possible  internal  feeder  categories.   Where  you 
observe  such  a  disparity,  plan  to  conduct  standard  desk  audit 
discrimination  analyses  by  the  particular  minority  group  (rather 
than  by  minorities  in  the  aggregate),  at  least  in  those  work- 
force areas  where  the  disparity  exists  and  for  the  type  of  activ- 
ity most  likely  to  have  created  the  disparity.   For  example: 

The  contractor  is  located  in  a  labor  area  that  is  20% 
minority,  composed  of  9%  Blacks,  9%  Hispanics  and  2% 
others.   Although  the  contractor  has  a  large  number  of  jobs 
probably  filled  locally,  it  historically  has  employed  less 
than  1%  Hispanics.   Under  these  circumstances,  the  EOS 
should  plan  to  conduct  all  hiring  IRAs  specifically  for 
Hispanics. 

The  contractor  has  a  predominantly  blue  collar  workforce 
with  good  overall  minority  representation.   However,  Blacks 
are  concentrated  in  Laborers,  poorly  represented  in  Opera- 
tives and  absent  in  Crafts.   Under  these  circumstances,  the 
EOS  should:   (1)  in  reviewing  the  workforce  analysis,  plan 
to  identify  blue  collar  jobs  held  by  Blacks  and  whether 
there  is  any  structural/potential  placement  problem  impeding 
their  upward  mobility,  and  (2)  plan  to  conduct  blue  collar 
IRAs  (particularly  for  hiring  and  promotion  into  Operatives 
and  Craft  job  groups)  separately  for  Blacks. 

Further  discussion  of  separate  minority  group  analyses  is  given 
in  the  instructions  for  SCRR  page  14  (Review  of  Workforce  Analy- 
sis) and  SCRR  page  15  (IRAs).   Please  also  note  that  if  onsite 
investigation  of  such  a  disparity  does  not  indicate  potential 
discrimination,  the  EOS  should  then  consider  whether  the  imbal- 
ance warrants  separate  affirmative  action  steps—whether  goals 
and/or  specific  action  programs--f or  the  group  (see  41  CFR 
60-2.12(1)). 

2A-2-15 


PAGE  8 :   ORGANIZATION  OF  CONTRACTOR'S  WORKFORCE  AND 

REVIEW  OF  SUPPORT  DATA  ON  PERSONNEL  PRACTICES 

The  intent  of  this  page  is  to  describe  those  aspects  of  the  par- 
ticular contractor's  structure  and  practices  which  will  influence 
the  interpretation  of  both  affirmative  action  and  potential  dis- 
crimination issues.   DO  NOT  ADDRESS  RACIAL  OR  SEX  DISTRIBUTION  ON 

THIS  PAGE. 

o    Item  1 :   Organization  of  Contractor's  Workforce  -  Describe 
how  the  contractor's  workforce  is  organized  using  whatever 
information  is  available  in  the  contractor's  AAP  and  support 
data  (if  there  is  an  organization  chart,  indicate  where  it 
is  located  in  the  AAP  or  case  file). 

If  the  contractor's  AAP  narrative  is  not  helpful,  scan  the 
workforce  analysis  to  identify  (a)  major  organizational 
units--i.e.  those  containing  the  largest  number  of  employ- 
ees, and  (b)  the  type  of  work  that  appears  to  be  performed 

in  these  major  units. 

Also  identify  any  possible  formal/informal  lines  of  pro- 
gression (LOPs).   If  the  contractor  has  not  included  pro- 
gression line  charts  in  its  AAP,  a  union  contract(s)  may 
include  information  on  LOPs.   If  neither  source  is  helpful, 
does  the  workforce  analysis  show  any  indicators  of  possible 
LOPs  (for  example,  sequenced  job  titles—Assembler  A,  B,  C; 
Assistant  Teller,  Teller,  Senior  Teller;  Scientist  I,  II, 
III,  etc.  )? 

o    Item  2:   Internal  Mobility  -  Review  the  contractor's  AAP  and 
support  data  on  personnel  practices  for  any  information  on 
how  personnel  processes  work  at  the  establishment,  with  par- 
ticular attention  to  internal  mobility: 

(a)  Does  the  contractor  indicate  that  it  posts  or  otherwise 
makes  job  openings  known?  How?  At  what  levels?  Who 
is  eligible  to  bid/apply?   What  factors  are  considered 
in  choosing  among  internal  candidates? 

(b)  Specifically  address  whether  the  contractor  has  one  or 
more  collective  bargaining  agreements.   If  it  does, 
with  what  union(s)?   Covering  what  areas  of  the  work- 
force?  Involving  what  provisions  for  promotion/trans- 
fer, layoff /recall ,  etc.? 
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(c)   Also,  review  the  contractor's  hiring  and  promotion 
activity  to  identify: 

-  Which  job  groups/areas  have  had  the  largest  number  of 
hires  during  the  past  year?   Are  there  job  groups 
which  have  been  filled  only  or  almost  exclusively  by 
hire? 

-  Which  job  groups/areas  have  had  the  largest  number  of 
promotions  during  the  past  year?  Are  there  job  groups 
which  have  been  filled  only  or  almost  exclusively  by 
promotion? 

Item  3:   Pay  Structure   -  How  is  the  contractor's  pay  system 
structured  in  major  portions  of  the  workforce?   For  example, 
are  blue  collar  jobs  paid  by  grade  level?   If  so,  what  is 
the  lowest  and  highest  grade?   Are  salaried  jobs  organized 
into  rate  ranges  identified  by  letter  code?   If  so,  what  is 
the  lowest  and  highest  letter  code? 


PART  B:   AFFIRMATIVE  ACTION 


PAGE  9 :   PROBLEMS  WITH  AAP  AND  SUPPORT  DATA 

At  the  top  of  the  page,  check  whether  the  page  concerns  the 
Executive  Order  AAP  and  support  data,  the  H/V  AAP  or  both,  then 
complete  the  columns  as  follows: 

o    #  (a):   Assign  a  number  to  each  problem  identified  as  a 

result  of  your  initial  review  of  the  contractor's  AAP  and 
support  data  submission  (SCRR  page  4) 

o     AAP  AND  SUPPORT  DATA  PROBLEMS  (b):   Briefly  describe  each 

problem,  and  indicate   whether  it  is  that  the  AAP  or  support 
data  item  was  not   included,  was  not  reasonable  or  was  not 
acceptable.   This  description  should  be  specific  enough  for 
a  reader  to  clearly  understand  the  issue  involved--i . e . 
"Current  goals  are  lower  than  the  contractor's  availability 
estimates  in  four  Professional  job  groups,"  NOT  "Goals  are 
unacceptable . " 

o    ACTION  TAKEN  and/or  PLAN  TO  RESOLVE  (c):   Describe  the 
action(s)  you  have  taken  or  plan  to  take  to  resolve  the 
problem.   For  example,  if  the  contractor  failed  to  submit 
an  Executive  Order  AAP,  the  normal  entry  would  be  "Show 
Cause  issued  (date),"  followed  by  "AAP  submitted  (date)." 
For  an  unacceptable  AAP  or  support  data  ingredient,  the 
entry  may  be  "Called  M.  Jones  to  request  (appropriate 
revision)  be  made  and  ready  onsite." 
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Leave  enough  room  between  entries  in  this  column  to  allow 
for  a  description  of  any  probable  subsequent  desk  audit 
developments.   For  example,  if  the  problem  is  "No  informa- 
tion on  what  job  titles  fall  in  what  job  groups,"   and  the 
action  is  "Called  S.  Smith  9/5  to  obtain  listing  of  titles 
within  group,"  a  subsequent  desk  audit  development  may  be 
"Received  listing  9/10." 

0  Qnsite?  (d) :  Check  those  items  that  will  require  onsite 
follow-up.  These  checked  items  will  be  your  onsite  plan 
for  resolution  of  AAP  and  support  data  problems. 

NOTE:   Your  onsite  review  must  include  confirmation  of  the 
contractor's  implementation  of  its  AAP  commitments  (see 
Manual  Section  3G01).   If  onsite  you  identify  a  problem  with 
AAP  implementation  that  is  not  covered  elsewhere  in  the 
SCRR,*  add  it  to  this  page.   Enter  "ONS"  for  onsite  in 
column  "b"  and  complete  the  other  columns  as  indicated. 

ONSITE 

o    #  (e):   Enter  the  same  item  number  assigned  to  this  problem 
in  column  ( a ) . 

o     Findings /Conclusions  (f):   For  each  AAP  and  support  data 
problem  for  which  you  checked  onsite,  enter  your  onsite 
findings  and  conclusions.   For  example,  if  the  problem  were 
that  the  contractor's  availability  analysis  appeared  to 
give  insufficient  weight  to  internal  availability,  you  may 
note  that  an  onsite  sample  of  records  showed  that  the 
majority  of  incumbents  in  the  job  group  had  entered  via 
promotion  rather  than  new  hire. 

Where  a  fuller  narrative  description  of  findings  (and/or 
resolution,  column  (h)  below)  is  needed,  attach  it  to  this 
page  (labeled  with  the  item  number  to  which  it  pertains). 

o    Resolved?  (g):   Enter  "Y"  for  yes  or  "N"  for  no  to  indicate 
whether  the  problem  with  the  AAP  or  support  data  has  been 
resolved . 

*AAP  implementation  issues  covered  elsewhere  are  those  pertaining 
to:   (1)  good  faith  efforts  on  goals  (SCRR  p.  11);  (2)  the  Sex 
Discrimination  Guidelines  (SCRR  p.  12);  (3)  Handicap/Veterans 
requirements  (SCRR  p.  13);  and  technical  requirements  (if  you  use 
the  SCRR  optional  worksheet  on  Technical  Requirements). 
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Resolution  (h) :   If  the  problem  has  been  resolved,  describe 
the  resolution.   For  example,  "Contractor  increased  the 
weight  of  internal  availability  in  XYZ  job  group  from  2%  to 
60%  resulting  in  the  following  corrected  final  availability 
figures:   Minorities  -  originally  10%,  corrected  to  20%; 
Women  -  originally  5%,  corrected  to  30%."   If  the  problem 
has  not  been  resolved,  discuss  the  contractor's  position  on 
the  matter  and  the  actions  you  are  recommending. 

AAP  or  Other  Reference  Pages  (i):   When  a  resolution  has 
been  reached,  indicate  here  the  pages  of  the  AAP,  support 
data  or  other  document  in  which  the  resolution  is  incorpor- 
ated . 

Close-Out  Document  (j-k):   If  you  plan  to  include  the 
problem  in  a  close-out  document,  check  "Include?."   Leave 
the  "Para.  #"  column  blank  until  the  end  of  the  review. 


PAGE  10:   ANALYSIS  OF  AFFIRMATIVE  ACTION  PROGRESS 
Prior  Year  AAP/Current  Year  AAP 

This  page  is  divided  horizontally  into  two  parts:   (I)  Goals, 
and  (II)  Workforce  Change.   Part  I  is  mandatory;  Part  II  is 
optional.   Enter  data  on  job  groups  for  which  goals  were  estab- 
lished. 

Prior  year  goals  must  always  be  addressed  (unless  the  contractor 
was  not  previously  covered  by  41  CFR  Part  60-2).   Both  prior  and 
current  year  must  be  addressed  if  the  contractor  was  six  months 
or  more  into  its  current  AAP  year  at  the  time  it  received  the 
Scheduling  Letter. 

At  the  top  of  the  page,  check  the  appropriate  box  to  indicate 
whether  the  data  are  for  the  prior  year  or  the  current  year. 
Enter  the  starting  and  ending  dates  of  the  period  involved  and 
then  complete  this  page  as  follows: 

Part  I  -  Goals : 

o    EEO  Category  (a):   Enter  the  initials  or  number  of  the  EEO-1 
or  EEO-6  category  in  which  the  job  group  falls.   Goals 
should  normally  be  analyzed  by  job  group  within  EEO  cate- 
gory order,  i.e.  job  groups  within  Officials  and  Managers 
first,  then  job  groups  within  Professionals,  etc. 

o    Job  Group  (b) :   Enter  the  name  of  the  job  group  being 
analyzed. 
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Goal  (c):   Enter  the  minority/female  percentage  placement 
goal . * 

Total  Placements  (d) :   Enter  the  total  number  of  placements 
into  the  job  group  during  the  AAP  year. 

Expected  (Placements)  (e):   Enter  the  number  of  minorities 
or  women  who  would  have  been  placed  under  the  percentage 
placement  goal.   To  find  this  expected  number  of  placements, 
multiply  the  total  placements  (d)  by  the  goal  (c).   Round 
down  to  the  nearest  whole  number  (i.e.  0.1  =  0,  11.7  =  11, 
0.4  =  0,  etc.  )  . 

EXAMPLE:   For  the  Crafts  I  job  group,  ABC 
Company  set  a  goal  of  10%  for  minorities  and 
5%  for  women.   During  the  AAP  year,  there 
were  50  placements  into  the  job  group.   For 
minorities,  you  would  have  expected  5_  place- 
ments (.10  X  50);  for  women  you  would  have 
expected  2  (.05  X  50  =  2.5  =  2). 

Actual  (Placements)  (f):   Enter  the  actual  number  of  place- 
ments into  the  job  group  during  the  AAP  year  who  were  minor- 
ity/female . 

Difference  (g):   Subtract  the  actual  number  of  placements  of 
minorities/women  (f)  from  the  expected  number  of  placements 
(e)  to  find  the  dif f erence--preceded  by  a  plus  (  +  )  or  minus 
(-)  sign. 

EXAMPLE:         Expected     Actual     Dif f . 

Minorities         5  6         +1 

Women  2  1-1 


Part  II  -  Workforce  Change:   As  noted  above,  this  portion  is 
optional.   It  can  be  useful  in  focusing  attention  on  job  groups 
where,  although  there  has  been  progress  in  placements,  there  has 
been  little  or  no  improvement  in  minority  or  female  representa- 
tion.  This  normally  is  caused  by  disproportionate  minority  or 


*If  the  AAP  specifies  a  goal  for  a  particular  minority  group  or 
for  men  or  women  of  a  particular  minority  group,  either  change 
the  line  heading  here  from  "Min . "  to  an  abbreviation  for  the 
identified  group  or  use  another  copy  of  this  page  to  evaluate 
goals  progress  for  the  identified  group. 
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female  movement  out  of  the  job  group,  whether  for  positive  (pro- 
motions out)  or  negative  (terminations)  reasons,  and  alerts  the 
EOS  to  look  at  Impact  Ratio  Analysis  (IRA)  results  for  the  job 
group. 

Complete  this  portion  of  the  page  as  follows: 

o    Beginning  Workforce  (h-i):   In  column  (h)  enter  the  total 
number  of  employees  and  in  column  (i),  the  total  number  of 
minorities  and  the  total  number  of  women  in  each  job  group 
at  the  beginning  of  the  AAP  year. 

o    Ending  Workforce  (j-k):   In  column  (j)  enter  the  total 

number  of  employees  and  in  column  (k),  the  total  number  of 
minorities  and  the  total  number  of  women  in  each  job  group 
at  the  end  of  the  AAP  year. 

o    Net  Change  (1-m):   In  column  (1)  enter  the  difference  be- 
tween the  beginning  and  ending  total  workforce  in  the  job 
group.   In  column  (m),  enter  the  difference  between  the 
minority  and  female  beginning  and  ending  workforce  in  the 
job  group,  preceded  by  a  plus  (+)  or  minus  (-)  sign. 

PAGE  11;   EVALUATION  OF  GOOD  FAITH  EFFORT 

Evaluate  the  contractor's  overall  affirmative  action  performance. 
Was  there  progress  in  most  areas  where  goals  were  established? 
for  minorities?   for  women?   for  both?   In  areas  with  little 
progress,  are  there  any  balancing  factors  such  as  strong  perform- 
ance in  similar  or  higher  level  jobs  within  the  category  or 
generally?   Do  performance  problems  fall  in  categories  with  poor 
long-term  trends  (compare  SCRR  p.  6)? 

In  evaluating  fulfillment  of  AAP  commitments,  consider  the 
quality  of  those  commitments  in  terms  of  their  probable  long- 
range  as  well  as  short-range  contribution  to  improving  the 
contractor's  affirmative  action  posture.   Also  consider  whether 
the  contractor  has  used  positive  problem  solving  to  help  remove 
any  impediments  to  minority/female  utilization,  vs.  continued 
adherence  to  strategies  that  are  not  working. 

As  a  result  of  this  evaluation,  identify  any  goal  areas  needing 
further  evaluation  for  good  faith  effort.   Complete  the  remainder 
of  this  page  as  follows : 

o    #  (a):   Assign  an  item  number  to  the  goal  area  which  needs 
further  evaluation  for  good  faith  effort. 

o    GOAL  AREA  (b):   Enter  the  name  of  the  goal  area.   A  goal 
area  may  be  a  job  group  or  a  cluster  of  job  groups  with 
similar  AAP  commitments  to  be  evaluated  for  good  faith 
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effort.   For  example,  if  the  contractor  committed  to  recruit 
minority  technicians  from  XYZ  organization,  and  showed 
little  progress  in  several  technician  jobs  groups,  the  goal 
area  may  be  "Technician  (Elec,  Mech.,  Test)." 

MIN . /FEM.  (c):   Indicate  whether  the  goal(s)  involved  was 
for  minorities,  for  women  or  for  both.   If  it  was  for 
members  of  a  particular  minority  group,  enter  an  abbrevia- 
tion for  the  group. 

PR/CURR  YR  (d):   Indicate  whether  the  goal(s)  needing 
further  evaluation  for  good  faith  effort  was  for  the  prior 
year,  the  current  year  or  both. 

POSSIBLE  CAUSES/PERTINENT  AAP  COMMITMENTS  (e):   Review  any 
contractor  description  of  good  faith  effort  pertinent  to  the 
goal  area.   Also  review  data  on  employment  activity  in  the 
area,  and  any  relevant  AAP  information  on  personnel  prac- 
tices/workforce structure. 

What  appear  to  be  the  reasons  for  the  lack  of  progress? 
What  AAP  commitments  would  have  helped?   For  example: 

If  jobs  in  the  area  were  filled  predominantly  by  hire, 
does  it  appear  that  insufficient  applicant  flow  was  the 
problem?   If  so,  does  the  contractor's  explanation  ad- 
dress recruitment  efforts?   Were  any  commitments  made 
in  the  prior  AAP  concerning  recruitment?   Were  they 
fulfilled? 

If  most  openings  were  via  promotion,  was  there  an 
adequate  supply  of  minorities/women  in  feeder  jobs?   If 
so,  did  the  contractor  make  any  AAP  commitments  con- 
cerning the  promotion  process  relevant  to  the  area, 
such  as  a  commitment  to:   identify  promotable  minor- 
ities/women (skills  inventory);  increase  promotability 
(training,  job  rotation);  encourage  upward  mobility 
(counseling,  encouraging  bidding),  etc.?   Were  any  such 
commitments  fulfilled? 

NOTE:   Where  the  problem  is  the  candidate  pool  (low  appli- 
cant flow,  few  minorities/women  in  feeder  jobs),  the  issue 
is  normally  affirmative  action  (recruitment,  goals  at  the 
feeder  group  level). 

However,  where  the  candidate  pool  is  adequate,  either 
affirmative  action  or  discrimination  may  be  the  issue,  so 
pay  close  attention  to  the  area  involved  when  conducting  IRA 
analyses.   If  you  find  an  adverse  IRA  in  the  goal  area 
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involved,  pursue  the  matter  first  as  a  potential  discrimin- 
ation issue,  and  note  that  you  are  doing  so  here.   Only  if 
you  do  not  find  discrimination,  return  to  complete  this 
evaluation  of  good  faith  effort  for  the  goal  area. 

ADDITIONAL  INFORMATION  NEEDED  (f):  Describe  the  additional 
information  you  will  need  to  evaluate  the  contractor's  good 
faith  effort.  For  example,  records  of  recruitment  efforts, 
contact  with  community  organizations  to  confirm  appropriate 
job  listings,  etc.  If  you  have  obtained  sufficient  addi- 
tional information  at  desk  audit  to  conclude  there  was  good 
faith  effort,  so  indicate  here. 

ONS  (g) :   Check  here  those  items  that  will  require  onsite 
follow-up.   These  checked  items  will  be  your  onsite  plan  for 
evaluation  of  good  faith  effort. 

ONSITE 

#  (h) :   Enter  the  same  number  assigned  to  this  item  in 
column  (a) . 

FINDINGS  (i):   Discuss  your  onsite  findings  on  whether  the 
contractor  made  a  good  faith  effort  in  the  goal  area.   For 
example,  "Contractor  placed  timely  and  accurate  job  listings 
with  the  major  community  organizations  specified  in  its  AAP, 
but  received  no  referrals  for  this  job  group.   This  was  con- 
firmed by  contact  with  XYZ  referral  sources  who  cited  a 
scarcity  of  candidates  with  the  skill  specialty  involved." 

Where  a  fuller  description  of  findings  (and/or  the  discus- 
sion in  column  (k)  below)  is  needed,  attach  it  to  this  page 
(labeled  with  the  item  number  to  which  it  pertains). 

GFE?  (Good  Faith  Effort)  (j):   Indicate  by  entering  "Y"  for 
yes  or  "N"  for  no  whether  you  conclude  the  contractor  made  a 
good  faith  effort  in  this  goal  area.   If  you  conclude  the 
contractor  made  a  good  faith  effort,  no  further  entries  are 
needed  on  this  sheet,  unless  you  have  reached  an  agreement 
with  the  contractor  to  take  supplementary  actions  to  help 
improve  the  chances  of  progress  during  the  next  AAP  year  (if 
so,  describe  in  the  next  column). 

IF  NO,  SUPPLEMENTARY  INFORMATION,  CONTRACTOR  POSITION, 
EVALUATION  (k):   If  you  conclude  the  contractor  did  not  make 
a  good  faith  effort,  supply  any  background  information  that 
may  provide  perspective  on  the  lack  of  good  faith  effort. 
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For  example,  "This  job  group  is  seriously  underutilized  for 
minorities  (10%  incumbency,  20%  availability),  and  has  been 
for  at  least  the  last  three  years.   The  contractor  had 
adequate  openings  to  make  progress,  but  has  consistently 
failed  to  take  steps  to  increase  minority  applicant  flow  for 
the  jobs  involved,  etc." 

Also  discuss  and  evaluate  the  contractor's  position  on  the 
matter . 

Close-Out  Document  (1-m):   If  you  plan  to  include  the 
problem  in  a  close  out  document,  check  "Include?."   Leave 
the  "Para.  #"  column  blank  until  the  end  of  the  review. 


PAGE  12:   IMPLEMENTATION  OF  GUIDELINES  ON  RELIGION 

AND  NATIONAL  ORIGIN  AND  SEX  DISCRIMINATION 

Verify  the  contractor's  implementation  of  the  Guidelines  on 
Religion  and  National  Origin  and  the  Sex  Discrimination  Guide- 
lines.  In  both  cases  it  is  only  necessary  here  to  address  those 
policies  and  practices  that  are  not  covered  elsewhere  in  your 
evaluation  of  the  contractor's  compliance  with  the  Executive 
Order--for  example,  maternity  leave  policy,  leave  for  religious 
purposes,  etc.   Since  the  contractor  is  not  required  to  address 
41  CFR  Part  60-50  in  its  AAP,  and  may  or  may  not  include  a  copy 
of  leave  policies,  evaluation  of  these  items  and  their  implemen- 
tation is  normally  done  onsite. 

If,  while  verifying  this  implementation,  you  identify  a  potential 
discrimination  issue,  check  [  >y  ]  "Pot.  Disc."  and  include  the 
problem  on  page  17,  "Summary  of  Potential -Discrimination 
Problems . " 


PAGE  13:   IMPLEMENTATION  OF  HANDICAPPED/VETERANS 
AFFIRMATIVE  ACTION  REQUIREMENTS 

Determine  if  the  contractor  has  fully  implemented  its  obligations 
under  the  handicapped  and  veterans  programs . 


Part  I  : 


Describe  Contractor  Actions/How  Verified:   For  each  listed 
regulatory  item,  indicate  the  actions  the  contractor  has 
taken,  and  briefly  state  how  you  made  your  determination. 

For  example,  in  item  4  concerning  the  Mandatory  Job  Listing 
requirement  under  the  veterans'  program,  a  verification  may 
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be:   "9/7/88  conversation  with  J.  Smith,  Vets.  Rep.  at  the 
Odgen  County  State  Employment  Service  office,  confirms 
contractor's  listing  of  suitable  jobs." 

If  you  determine  that  the  contractor  has  not  taken  adequate 
action,  briefly  describe  the  problem  and,  if  resolved,  its 
resolution . 

o    Problem?  (H/V) :   Enter  an  "H"  for  handicapped,  a  "V"  for 

veterans,  or  "H/V"  for  both,  to  identify  the  program  under 

which  the  contractor  has  not  taken  adequate  action  on  the 
item. 

o    Resolved? :   Enter  "Y"  for  yes  or  "N"  for  no  to  indicate 
whether  the  problem  has  been  resolved. 

o    Close-Out  Document:   If  you  intend  to  include  this  item  in 

a  close-out  document,  check  "Include?."   Leave  the  "Para.  #" 
column  blank  until  the  end  of  the  review. 

Part  II: 

The  purpose  of  this  part  is  to  identify  any  contractor  personnel 
practices  or  job  requirements  which  may  be  screening  out  quali- 
fied individuals  with  handicaps  or  special  disabled  veterans, 
including  those  who  could  have  performed  the  jobs  involved  given 
reasonable  accommodation. 

1.    Determine  if  the  contractor  has  any  blanket  medical  stand- 
ards, or  medical  standards  applicable  to  particular  jobs. 
Such  standards  may  be  incorporated  in  a  policy  manual,  a 
manual  for  medical  personnel  or  in  position  descriptions/ 
qualification  standards.   They  also  may  be  identifiable 
through  rejections  of  persons  with  certain  medical  condi- 
tions based  on  responses  to  application  form  medical  ques- 
tions and/or  on  results  of  physical  examinations. 

If  you  identify  a  medical  standard,  indicate  the  job(s)  to 
which  it  applies,  and  ask  the  contractor  for  the  results  of 
its  review  determining  that  the  standard  is  job  related, 
consistent  with  business  necessity  and  with  the  safe  per- 
formance of  the  job. 

Evaluate  the  contractor's  response.   If  it  does  not 
adequately  demonstrate  that  the  standard  is  job  related, 
consistent  with  business  necessity  and  with  the  safe 
performance  of  the  job,  include  the  matter  on  page  17, 
"Summary  of  Potential  Discrimination  Problems." 

Make  sure  the  case  file  includes  any  available  information 
relevant  to  supporting  your  conclusions--such  as  any 
position  description  for  the  jobs  involved,  notes  on  your 
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worksite  observations,  copies  of  any  physical  tests  used  and 
their  instructions,  etc. --along  with  standard  information  on 
discriminatee  qualifications. 

Appendix  A  to  Chapter  6  provides  some  guidance  on  the  types 
of  information  to  obtain  about  the  job  and  about  rejectees 
who  have  handicaps  or  are  special  disabled  veterans.   Addi- 
tional guidance  will  be  issued  in  the  future  on  assessing 
job  relatedness,  business  necessity  and  safety  claims  as 
they  relate  to  the  Section  503/2012  programs. 

2.    In  the  course  of  your  review  above,  also  identify  any 

qualified  individuals  with  handicaps  or  special  disabled 
veterans  who  could  have  performed  the  job(s)  involved  given 
reasonable  accommodation  to  their  handicap/disability.   If 
you  identify  such  persons,  include  the  matter  on  page  17, 
"Summary  of  Potential  Discrimination  Problems." 

Appendix  A  to  Chapter  6  also  provides  guidance  on  the  types 
of  information  to  obtain  in  evaluating  whether  the  con- 
tractor has  provided  reasonable  accommodation,  and  further 
guidance  will  be  issued  in  this  area  in  the  future. 

This  page,  particularly  Part  II,  is  normally  completed  onsite. 


PART  C:   POTENTIAL  DISCRIMINATION 


PAGE  14:   RESULTS  OF  REVIEW  OF  WORKFORCE  ANALYSIS 

Review  the  contractor's  workforce  analysis  to  identify  patterns 
of  minority  and  female  employment.   Identify  and  discuss  poten- 
tial problem  areas  where  minorities/women  are  underrepresented  or 
concentrated . 

To  focus  this  review,  use  the  results  of  your  earlier  SCRR  ana- 
lyses such  as: 

1.    EEO  Trend  Analysis  Narrative  (SCRR  page  7). 

(a)   Category  Patterns.   Pay  particular  attention  to  areas 
with  persistent  representation  of  minorities  or  women 
substantially  above  or  below  probable  availability.   Using 
an  earlier  example  with  many  women  in  Operatives  but  few  in 
Crafts,  what  types  of  jobs  are  in  Crafts?   At  the  Operative. 
level,  are  men  and  women  in  different  types  of  jobs  (which 
may  have  different  progression  opportunities--see  2  below)? 
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(b)   Particular  Minority  Groups.   Pay  specific  attention  to 
the  distribution  of  a  particular  minority  group  in  areas 
where  you  identified  a  substantial  disparity  in  the  repre- 
sentation of  that  group.   Using  an  earlier  example  with 
Blacks  concentrated  in  Laborers,  poorly  represented  in 
Operatives,  and  absent  in  Crafts,  specifically  identify  the 
blue  collar  jobs  held  by  Blacks  and  look  for  any  structural 
(see  2  below) /potential  placement  problems  that  may  be 
inhibiting  upward  mobility. 

Even  when  such  disparities  are  not  observed  in  the  initial 
category  screen,  if  the  labor  area  has  a  high  representa- 
tion of  more  than  one  minority  group  and/or  the  general 
employment  patterns  in  the  industry  involved  have  differed 
among  minority  groups,  in  reviewing  the  workforce  analysis 
the  EOS  should  be  alert  for  any  indications  of  potential 
problems  in  the  distribution  of  a  particular  minority  group. 

Organization  of  the  Contractor's  Workforce  and  Review  of 
Support  Data  on  Personnel  Practices  (SCRR  page  8).   Focus  on 
minority  group  and  female  employment  patterns  in  those  work- 
force areas  relevant  for  this  particular  contractor.   Among 
the  possibilities  are:   departments/units;  possible  lines  of 
progression  (LOP's);  grade  or  salary  levels;  supervisory 
positions  vs.  those  supervised;  etc.   For  example: 

(a)  If  the  contractor  has  possible  LOPs ,  are  minorities  and 
women  fairly  evenly  distributed  among  LOPs  or  are  they 
concentrated  in  ones  that  offer  less  favorable  pay  or 
progression?   If  there  is  no  problem  in  distribution 
among  LOPs,  are  minorities/women  within  LOPs  fairly 
evenly  distributed  or  are  they  clustered  toward  the 
bottom? 

(b)  If  departments  or  units  are  relevant  in  determining 
eligibility  for  promotion  (or  other  employment  acti- 
vity) ,  how  are  minorities/women  distributed  among  those 
departments  or  units?   Where  department/unit  seniority 
is  used  for  promotion,  layoff  or  other  purposes,  how 
are  minorities/women  distributed  among  the  departments 
or  units? 

Please  note  that  even  where  plant  seniority  is  used  for 
promotion,  if  it  is  exercised  first  within  the  depart- 
ment where  the  opening  occurs  it  can  limit  access  to 
more  favorable  departments  (since,  in  practice,  all  but 
entry-level  and/or  undesirable  jobs  may  be  filled  with- 
in the  department). 
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(c)   If  the  contractor  announces  job  openings  up  to  a 
certain  salary  level,  is  there  any  marked  drop  in 
minority  or  female  representation  above  that  level? 

The  type  of  questions  to  ask  and  patterns  to  look  for  will  be 
different  in  each  compliance  review  (as  will  the  quality  of  desk 
audit  data)  depending  on  the  organization  and  practices  of  the 
particular  contractor.   The  important  thing  is  to  focus  on  the 
factors  pertinent  to  that  contractor. 


DISCUSSION  OF  RELATIONSHIP  BETWEEN 
REVIEW  OF  WORKFORCE  ANALYSIS  AND  IRAS 

The  workforce  analysis  essentially  reflects  employment  activity 
over  an  extended  period  of  time,  while  IRAs  reflect  that  activity 
during  the  most  recent  period.   Therefore,  pay  particular  atten- 
tion to  IRAs  in  those  areas  where  review  of  the  workforce  analy- 
sis showed  marked  underrepresentation  or  concentration  of  minor- 
ities or  women. 

For  example,  in  a  seriously  underrepresented  job  area,  an  adverse 
hiring  and/or  promotion  IRA  suggests  that  any  problem  may  be 
longstanding  and,  if  discrimination  is  found,  there  are  likely  to 
be  victims  within  the  normal  liability  period  (with  or  without  a 
showing  of  continuing  violation). 

Or,  in  a  concentrated  job  area,  an  adverse  promotion  IRA  may 
reflect  differing  opportunities  for  minorities  or  women  to  move 
up  and  out  of  the  area.   This  may  suggest  a  structural  problem-- 
i.e.  a  present  policy  or  practice  inhibiting  movement--that  may 
constitute  discrimination  as  well  as  a  continuing  violation. 

In  any  event,  be  aware  of  possible  connections  between  what  you 
observe  in  the  workforce  analysis  and  the  results  of  the  IRA 
analysis  below. 

PAGE  15:   IMPACT  RATIO  ANALYSIS  (IRA)  WORKSHEET 


GENERAL  COMMENTS 

The  Impact  Ratio  Analysis  (IRA)  is  a  comparison  of  the  selection 
rates  of  different  groups  from  an  identified  candidate  pool.   If 
the  selection  rate  for  one  group  is  less  than  80%  of  that  for 
another,  the  IRA  is  adverse. 

The  following  mathematical  procedure  is  used  to  calculate  an 
IRA: 


2A-2-28 


1.  Find  the  selection  rate  for  minorities/women  by 
dividing  their  number  of  selectees  by  their  number  in 
the  candidate  pool. 

2.  Find  the  selection  rate  for  others  by  dividing  their 
number  of  selectees  by  their  number  in  the  candidate 
pool . 

3 .  Compare  the  selection  rate  for  minorities/women  to  the 
rate  for  others.   As  a  matter  of  administrative  discre- 
tion in  compliance  reviews,  OFCCP  will  focus  on  situa- 
tions in  which  the  selection  rate  for  minorities  or 
women  is  less  favorable  than  the  rate  for  others.*   For 
positive  actions  such  as  hires  and  promotions,  this 
will  be  where  the  minority  or  female  rate  is  lower;  for 
negative  actions,  such  as  terminations,  it  will  be 
where  the  minority  or  female  rate  is  higher. 

4.  Consistent  with  #3  above,  the  IRA  is  calculated  when 
the  selection  rate  for  minorities/women  is  less  favor- 
able.  Therefore,  to  find  the  IRA  for  positive 
personnel  actions,  divide  the  lower  minority/female 
rate  by  the  rate  for  others;  for  negative  personnel 
actions,  divide  the  rate  for  others  by  the  higher 
minority/female  rate. 

5.  If  the  result  of  #4  above  is  less  than  .8,  the  IRA  is 
adverse  for  minorities  or  women. 

When,  and  ONLY  when  an  IRA  is  adverse,  this  worksheet  calls  for 
an  additional  calculation  of  how  many  minorities  or  women  poten- 
tially were  affected.   This,  when  considered  in  conjunction  with 
other  review  information,  may  assist  in  setting  investigative 
priorities. 

IRAs  may  be  conducted  for  women  vs.  men,  for  minorities  in  the 
aggregate  vs.  nonminorities,  or  for  a  particular  minority 
group.**   Where  your  earlier  review  of  EEO  trends  (SCRR  page  7) 
identified  a  substantial  disparity  in  the  representation  of  a 


*The  EOS  should  be  aware,  however,  that  sometimes  a  more  favor- 
able rate  for  minorities  or  women  may  indicate  a  "channeling" 
into  different  and  perhaps  less  favorable  jobs  than  others. 

**While  desk  audit  IRAs  may  be  based  on  minorities  in  the  aggre- 
gate, an  onsite  finding  of  discrimination  must  identify  the  par- 
ticular minority  group(s)  against  whom  discrimination  is  alleged 
(see  Appendix  3A  instructions  for  Worksheet  17-1  on  onsite 
refinement  of  IRAs). 
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particular  minority  group,  IRAs  should  be  conducted  separately 
for  that  group  at  least  in  the  workforce  area(s)  where  the 
disparity  was  observed  and  for  the  type  of  activity  most  likely 
to  have  caused  the  disparity.   For  example: 

-If  the  disparity  you  observed  was  a  historical  absence  of  a 
particular  minority  group,  all  hiring  IRAs  should  be  con- 
ducted separately  for  that  group. 

-If  the  disparity  was  that  Hispanics  have  historically  been 
well  represented  in  Professional  jobs  but  absent  from  Man- 
agement, your  IRAs  for  promotions  and  hires  into  Management 
job  groups  should  be  conducted  separately  for  Hispanics. 

-If  the  disparity  was  that  over  the  past  year  the  represen- 
tation of  Black  Technicians  declined  dramatically,  termina- 
tion IRAs  (and  probably  promotion  and  hire  IRAs  also)  in 
Technician  job  groups  should  be  conducted  separately  for 

Blacks . 

Even  where  such  a  disparity  was  not  observed  in  the  initial 
category  screen,  where  the  labor  area  has  a  high  representation 
of  more  than  one  minority  group  and/or  the  general  employment 
patterns  in  the  industry  involved  have  differed  among  minority 
groups,  in  reviewing  the  contractor's  activity  data  preparatory 
to  conducting  IRA,  the  EOS  should  be  alert  for  any  indications  of 
potential  problems  in  selections  of  a  particular  minority  group. 

IMPORTANT:   Remember  that  an  adverse  IRA  is  only  a  preliminary 
indicator  of  a  potential  discrimination  problem.   For  example,  a 
job  group  IRA  may  measure  selection  for  jobs  with  differing  qual- 
ification standards  and  consequent  differing  candidate  pools. 
These  matters  need  to  be  explored  further  (normally  onsite) 
before  any  conclusions  can  be  reached. 


IRA  INSTRUCTIONS 

At  the  top  of  this  sheet  enter  the  names  of  the  groups  whose 
selection  rates  you  are  comparing  (minorities  vs.  nonminorities ; 
women  vs.  men;  Blacks  vs.  Others,  etc.)  and,  in  the  "Rate  for:" 
headings  for  columns  (b)  and  (c),  an  abbreviation  for  those 
groups .   Also  enter  the  dates  covered  by  the  employment  activity 
data  and  the  date  of  the  incumbency  data  you  are  using  (incum- 
bency data  should,  to  the  extent  possible,  be  from  the  beginning 
of  the  activity  period),  then  complete  this  sheet  as  follows. 

Job  Area  (a):   Enter  the  name  of  the  job  area  being  analyzed. 
Assuming  this  is  a  job  group,  also  indicate  the  EEO-1/6  category 
to  which  it  belongs. 
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HIRES 

The  hiring  rate  of  a  group  is  the  number  of  that  group  who  were 
hired  divided  by  the  number  of  that  group  who  applied. 

0    Rate  for:  (b):   Enter  the  hiring  rate  for  minorities, 

members  of  a  particular  minority  group  or  women  (include 
both  numbers  and  percent). 

o    Rate  for:  (c):   Enter  the  hiring  rate  for  others  (include 
both  numbers  and  percent). 

If  the  minority/female  hiring  rate  is  lower  than  that  for 
others,  compute  the  IRA  [(d)  below].   If  the  minority/female 
rate  is  higher,  no  further  entries  are  required. 

o    IRA  (d) :   Since  this  is  a  positive  personnel  action,  divide 
the  lower  minority/female  rate  by  the  rate  for  others. 

If  the  IRA  is  . 8  or  more,  STOP.   No  further  entries  are 
needed  for  this  IRA.   Complete  the  remaining  columns  ONLY 
if  the  IRA  is  less  than  .8. 

o    Overall  Rate  (e):   Find  the  overall  hiring  rate  by  dividing 
the  total  number  of  hires  by  the  total  number  of 
applicants . 

o    Expected  (f):   Enter  the  number  of  minorities/women  who 

would  have  been  hired  if  all  persons  had  been  hired  at  the 
same  rate.   To  get  this  number,  multiply  the  overall  rate 
(e)  by  the  number  of  minority  or  female  applicants  [the 
denominator  in  (b)].   Round  the  result  down  to  the  nearest 
whole  number  (i.e.  4.3  =  4;  0.7  =  0,  etc.). 

o    Actual  (g):   Enter  the  actual  number  of  minorities  or  women 
hired. 

o    Difference  (h) :   Subtract  the  actual  number  from  the  expect- 
ed number  and  enter  the  difference.   This  is  how  many  addi- 
tional minorities  or  women  you  would  expect  to  have  been 
hired  if  all  groups  had  been  hired  at  the  same  rate. 

If  the  difference  is  zero,  leave  this  column  blank,  and  the 
IRA  need  not  be  pursued  further. 
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EXAMPLE:   1  of  10  women  were  hired  (10%),  5  of  10  men 
were  hired  (50%).   The  IRA  is  .2  (.10/.  50). 

Since  there  were  6  total  hires  (1  woman  +  5  men),  and 
20  total  applicants  (10  women  +  10  men)--the  overall 
hiring  rate  was  6/20  or  30%. 

If  men  and  women  had  been  hired  at  the  same  rate,  you 
would  have  expected  30%  of  the  10  female  applicants--or 
3--to  have  been  hired.   Since  the  actual  number  hired 
was  1,  the  difference  is  2— i.e.  2  women  may  not  have 
been  hired  because  of  potential  discrimination. 

Your  IRA  sheet  for  this  example  would  look  like  this: 
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PROMOTIONS 

Following  the  same  procedure  as  for  hires,  enter  the  promotion 
rates  for  minorities,  members  of  a  particular  minority  group  or 
women  and  the  promotion  rate  for  others,  then,  if  the  minority/ 
female  rate  is  lower,  divide  it  by  the  rate  for  others.  If  the 
resulting  IRA  is  less  than  .8,  use  the  same  method  as  for  hires 
to  determine  overall  rate,  expected,  actual  and  difference. 

Please  note,  however,  that  to  analyze  promotion  data  sensibly, 
you  must:   (1)  know  how  the  contractor  has  defined  promotions, 
and  (2)  draw  on  the  results  of  your  Review  of  Personnel  Practices 
(SCRR  page  8),  to  develop  some  idea  of  what  the  probable  candi- 
date pool  was  for  the  promotions  involved. 
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For  example,  if  you  have  data  on  promotion  to  Crafts  II  (mid- 
level),  you  may  determine  based  on  your  earlier  review  of  person- 
nel practices  that  the  prime  candidate  pool  is  probably  Crafts  I 
(lowest  level).   In  that  case  your  IRA  would  be  as  follows: 


EXAMPLE : 

Promotions  to  Crafts  II 


Total   Min .   Nonmin 


12 


Persons  in  Craft  I 


50 


10 


40 


The  minority  rate  is  the  number  of  minority  promotions  to 
Crafts  II,  divided  by  the  number  of  minorities  in  Crafts  I-- 
i.e.  2/10  or  20%. 

The  nonminority  rate  is  the  number  of  nonminority  promotions 
to  Crafts  II  divided  by  the  number  of  nonminorities  in 
Crafts  I--i.e.  9/40  or  22.5%. 

To  find  the  IRA,  divide  the  minority  rate  by  the  nonminority 
rate--here,  .20/. 225  or  .89. 

Since  the  IRA  is  not  adverse,  no  further  entries  are  needed 
and  your  IRA  sheet  would  look  like  this: 
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Obviously,  you  can  only  conduct  this  analysis  if  you  can  make  a 
fair  guess  at  what  the  appropriate  feeder  pool  is  for  promotion, 
and  you  would  need  to  confirm  the  accuracy  of  that  guess  onsite. 
If  you  cannot  make  any  preliminary  determination  of  probable 
feeder  groups  for  promotion,  you  should  wait  until  you  are 
onsite  to  conduct  this  portion  of  the  IRA. 
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TERMINATIONS 

Follow  the  same  procedures  as  for  hires  and  promotions,  except 
that: 

1.  Since  this  is  a  negative  personnel  action,  the  IRA  is 
conducted  when  the  rate  for  minorities,  members  of  a 
particular  minority  group,  or  women  is  higher  than  the 
rate  for  others . 

2.  To  find  the  IRA,  divide  the  termination  rate  for  others 
by  the  higher  minority/female  rate. 

3.  If  the  IRA  is  adverse,  when  you  find  the  expected 
number,  round  the  result  up_*  to  the  nearest  whole 
number  (i.e.  0.3  =  1;  6.8  =  7;  etc.). 

4.  Since  in  an  adverse  termination  situation,  you  would 
expect  fewer  minorities/women  to  have  terminated, 
subtract  the  expected  number  from  the  actual. 

EXAMPLE:  6  of  40  women  terminated  (15%);  1  of  10  men 
terminated  (10%),  for  an  IRA  of  .10./. 15  or  .67. 

Since  the  IRA  is  less  than  .8,  find  the  overall  termination 
rate  by  dividing  the  7  total  terminations  (6  women  +  1  man) 
by  the  50  total  incumbents  (40  women  +  10  men)--i.e.  7/50  or 

14%. 

Multiply  the  overall  rate  by  the  number  of  female  incumbents 
to  find  the  number  of  women  you  would  have  expected  to  ter- 
minate--!.e.  .14  x  40  or  5.6  =  6. 

Since  the  expected  number  is  6  and  6  women  actually 
terminated,  the  difference  is  zero,  and  the  IRA  need  not  be 

pursued  further. 


*The  reason  for  rounding  up  here  (vs.  down  on  hires  and  promo- 
tions) is  to  eliminate  "fractional  persons."  For  example,  in  a 
positive  action,  with  3.7  expected  hires  and  3  actual,  the  dif- 
ference would  be  .7  "more"  of  a  person  hired;  similarly,  in  neg- 
ative actions,  with  4.4  expected  terminations  and  5  actual,  the 
difference  would  be  .6  "less"  of  a  person  terminated.  However, 
see  later  comments  on  interpreting  IRA  results. 
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For  this  example,  your  IRA  sheet  would  look  like  this 
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OTHER  ACTIVITY  ELEMENTS 

You  may  wish  to  attach  additional  IRA  worksheets  (with  headings 
appropriately  modified)  for  other  relevant  employment  activity 
information  the  contractor  may  provide,  such  as  training  data. 
In  determining  what  information  to  enter,  simply  remember  that 
the  rate  for  the  groups  you  are  comparing  will  always  be  the 
number  of  persons  selected  (for  training,  for  transfer,  etc.) 
divided  by  the  number  of  persons  in  the  pool  eligible  for  selec- 
tion.  How  you  define  eligible  for  selection  will  depend  on  the 
situation  and  the  quality  of  your  data. 


INTERPRETING  IRA  RESULTS 

IRAs  do  not  stand  alone.   They  must  be  interpreted  in  light  of 
surrounding  review  factors.   For  example,  the  above  IRA  instruc- 
tions indicate  that  a  difference  of  less  than  one  whole  person 
need  not  be  pursued.   This  does  not  mean  cannot  be  pursued. 
OFCCP,  at  its  option,  may  pursue  any  IRA  result—whether  adverse 
or  not,*  or  fractional  or  not. 


*Even  where  there  is  no  adverse  impact  in  the  selection  process 
for  a  job  title,  OFCCP  has  the  discretion  to  investigate  further 
(41  CFR  60-3. 4C).   Desk  audit  IRAs  are  normally  based  on  data 
considerably  less  refined  than  job  title  (i.e.  job  group  or  some 
larger  aggregation  of  titles). 
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For  example,  because  IRAs  are  normally  conducted  on  data  for  con- 
tractor formed  job  groups,  IRA  results  may  mask  certain  kinds  of 
problems,  particularly  in  placement.   For  example,  a  workforce 
analysis  may  show  women  concentrated  in  Assembly  and  men  in 
higher  paying  Machine  Operations.   If  blue  collar  job  groups 
were  set  up  by  level--i.e.  all  entry-level  Assemblers  and  Machine 
Operators  in  Operatives  III,  all  mid-level  in  Operatives  II,  etc. 
--hiring  IRAs  may  not  be  adverse  for  women,  even  though  women  may 
be  discriminatorily  placed  in  Assembly  and  men  in  Machine  Opera- 
tions.  Therefore,  where  there  is  a  potential  placement  problem, 
further  analysis  is  normally  needed  irrespective  of  IRA  results 
in  the  area. 

Similarly,  there  are  circumstances  where  fractional  differences 
both  can  and  should  be  investigated.   Chief  among  them  is  where: 
(1)  the  job  group  involved  is  seriously  underutilized;  (2)  there 
were  openings;  (3)  there  were  minority/female  candidates;  and 
(4)  none  or  very  few  of  those  candidates  were  selected.   For 
example,  in  a  blue  collar  workforce  with  no  women  and  several 
openings,  if  there  were  3  female  applicants  none  of  whom  were 
hired,  the  situation  would  normally  warrant  investigation 
irrespective  of  IRA  results. 

Also,  patterns  arising  from  other  job  groups  need  to  be  consid- 
ered.  For  example,  if  most  of  the  minorities  in  Professional  and 
Managerial  jobs  terminated,  it  would  normally  warrant  investiga- 
tion irrespective  of  IRA  results  in  individual  job  groups  within 
the  Professional  and  Managerial  areas. 

Thus,  while  IRA  results  in  terms  of  the  number  of  people  poten- 
tially affected  may  assist  in  setting  review  priorities,  so  too 
does  the  contractor's  overall  activity  and  workforce  patterns. 

PAGE  16  -  COMPENSATION/OTHER  ANALYSES 

Item  1:   Compensation  Analysis  —  Because  a  properly  done  workforce 
analysis  will  give  the  salary  rate  or  range  for  each  job,  rather 
than  for  each  individual  holding  the  job,  it  is  rarely  possible 
to  do  much  compensation  analysis  at  desk  audit.   You  can,  how- 
ever, identify: 

(a)   some  job  titles  held  by  both  men  and  women  and/or  by  both 
minorities  (or  members  of  a  particular  minority  group)  and 
nonminorities ,  for  onsite  comparison  of  actual  salaries 
paid  in  relationship  to  the  pay  range  for  the  job. 

For  example,  minorities  or  women  may  be  clustered  lower  in 
the  pay  range  for  the  jobs,  and  a  determination  would  be 
needed  of  whether  the  pattern  was  due  to  discrimination. 
Or,  the  distribution  of  minorities  or  women  in  the  pay  range 
may  be  similar  to  that  for  nonminorities  or  men,  but 
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minorities/women  individually  may  be  making  less  than  others 
who  are  comparable  on  the  factors  the  contractor  uses  to 
determine  pay  (seniority,  performance  evaluations,  etc.). 

(b)  any  titles  in  which  minorities,  members  of  a  particular  mi- 
nority group  or  women  are  concentrated  that  appear  similar 
to  titles  held  by  nonminorities  or  men  but  which  are  paid 
less,  for  onsite  examination  of  potential  equal  pay 
problems . 

In  this  area,  EOSs  should  be  careful  to  distinguish  between 
potential  equal  pay  problems  and  what  has  been  referred  to 
as  "comparable  worth."   In  general,  Title  VII  courts  have 
been  hostile  to  the  latter  concept.   Equal  pay  issues  arise 
only  where  the  jobs  involved  are  the  same  or  "substantially 
similar."   By  contrast,  in  "comparable  worth"  the  claim  is 
not  that  the  jobs  are  similar,  but  that  different  jobs  are 
of  the  same  value.* 

(c)  any  information  contained  in  the  AAP  or  support  data  on 
broad  contractor  systems  that  influence  the  setting  of  pay. 
In  this  latter  area,  for  example: 

o    Are  there  any  guidelines  for  determining  at  what  pay 
level  a  person  is  hired  into/enters  a  new  job? 

o    How  are  raises  determined?   Does  the  contractor  have  a 
formal  performance  appraisal  and/or  merit  pay  system? 

o    If  you  have  any  information  on  performance  appraisals 
(forms,  etc.),  do  evaluation  standards  appear  to  be 
tied  primarily  to  objective  (measurable)  factors- 
widgets  produced,  widgets  rejected  by  quality  control, 
dollar  volume  of  sales,  customer  complaints,  etc. --or 
to  subjective  ones--cooperation,  growth  potential, 
appearance,  etc. 

Where  you  find  some  salary  disparities  (and/or  pro- 
motion situations)  attributable  to  ratings  on  a  broad 


*However,  if  the  employer's  own  study  or  a  study  commissioned  by 
the  employer  found  different  jobs  to  be  of  the  same  value  (nor- 
mally, fell  in  the  same  point  range  under  a  formal  job  evaluation 
system),  but  the  employer  then  arbitrarily  lowered  the  pay  rate 
for  the  job(s)  held  by  one  group,  the  issue  is  no  longer  the 
"worth"  of  the  jobs,  but  intentional  wage  discrimination.   This 
was  the  situation  addressed  by  the  U.S.  Supreme  Court  in  County 
of  Washington  v.  Gunther,  452  U.S.  161,  25  FEP  Cases  1521  (June 
8,  1981). 
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system  that  is  heavily  subjective,  the  analysis  can  be 
expanded  to  determine  whether  minorities,  members  of  a 
particular  minority  group  or  women  as  a  whole  are  dis- 
proportionately disadvantaged  by  that  system. 

Item  2:   Other  Analysis  —  If  applicable,  discuss  any  other  analy- 
sis conducted  of  potential  discrimination  issues. 

PAGE  17:   SUMMARY  OF  POTENTIAL  DISCRIMINATION  PROBLEMS 

This  page  provides  for  a  summary  of  areas  of  potential  discrim- 
ination based  on  the  results  of  your  preceding  analyses  (review 
of  workforce  analysis,  IRAs,  etc.). 

If  an  onsite  review  is  necessary,  this  page  will  be  the  major 
part  of  your  onsite  plan  for  the  investigation  of  areas  of 
potential  discrimination.   In  conducting  analyses  of  potential 
discrimination  issues  under  the  Executive  Order,  OFCCP  will 
follow  Title  VII  principles. 

Complete  this  page  as  follows: 

o  #  (a):  Assign  a  number  to  each  potential  discrimination 
problem  you  have  identified. 

o    TYPE  (IRA,  WFA,  $,  Com.,  Other)  (b) :   Indicate  how  you 

identified  the  problem  by  entering  Impact  Ratio  Analysis 
(IRA),  Workforce  Analysis  (WFA),  Compensation  Analysis  ($), 
Complaint  (Com)  or  Other.   More  than  one  method  can--and 
often  should--be  entered  for  a  single  problem,  since  sev- 
eral methods  may  contribute  to  the  identification  of  a 
problem. 

o  POTENTIAL  PROBLEM  (c):  Describe  each  potential  problem. 
Indicate  what  the  signs  of  the  problem  are,  and  what  you 
suspect  may  be  the  causes . 

o     INVESTIGATIVE  PLAN/ACTION  TAKEN  ( d ) :   For  each  problem, 
indicate  how  you  plan  to  investigate  it  and  the  types  of 
information  you  will  need  to  do  so  (data,  interviews,  per- 
sonnel files,  etc.).   Be  as  specific  as  possible. 

Also,  if  you  have  taken  any  action  on  the  plan  during  desk 
audit,  make  note  of  it  here.   For  example,  if  you  contacted 
the  contractor  to  ask  that  certain  information  (for  example, 
data  on  Operative  hires  by  title  and  department;  personnel 
files  for  certain  employees;  the  contractor's  adverse  impact 
determinations  by  job  title  in  a  job  group  with  an  adverse 
IRA;  etc.)  be  ready  onsite,  note  that  you  did  so. 


2A-2-38 


Or,  if  the  contractor  has  been  able  to  satisfactorily  ex- 
plain an  apparent  problem  during  desk  audit,  note  it  here. 
For  example,  if  you  contacted  the  contractor  concerning 
female  hires  in  a  job  group  with  an  adverse  IRA  and  it  turn- 
ed out  to  be  a  data  error,  note  that  here--i.e.  "Contractor 
submitted  corrected  data  showing  10  rather  than  8  female 
hires  into  job  group  X;  IRA  no  longer  adverse." 

o    Onsite?  (e):   Check  here  any  problems  you  will  need  to 

investigate  onsite.   These  items  will  become  your  onsite 
plan  for  this  portion  of  the  review. 

NOTE:   If  you  identify  additional  potential  discrimination 
problems  onsite,  whether  through  a  plant  inspection,  inter- 
views or  other  means,  simply  add  them  to  this  page.   Enter 
"ONS"  in  column  "b"  and  complete  the  other  columns  as  indi- 
cated. 

ONSITE  INVESTIGATION 

o    #  (f):   Enter  the  same  number  assigned  to  this  problem  in 
column  (a) . 

o  Discrimination  Found?  (g):  Enter  "Y"  for  yes  or  "N"  for  no 
to  indicate  whether  the  result  of  your  onsite  investigation 
was  a  finding  of  discrimination. 

o  If  Found,  Resolved?  (h) :  If  discrimination  was  found,  enter 
"Y"  or  "N"  to  indicate  whether  the  matter  has  been  resolved. 
If  discrimination  was  not  found,  leave  this  column  blank. 

o    SUMMARY  OF  FINDINGS  (i):   Briefly  summarize  the  results  of 
your  investigation  of  this  problem. 

For  example,  if  an  adverse  IRA  was  explained  when  it  was 
refined  onsite,  the  summary  may  be  "Minority  Crafts  I 
applicants  were  for  Carpentry  and  Plumbing  positions, 
openings  were  for  Electricians;"  or  "Female  applicants  for 
Accounting  jobs  all  applied  after  the  last  opening  was 
filled."   Or,  if  you  conducted  an  individual-type  analysis 
of  an  adverse  IRA  and  found  no  discrimination,  it  may  be 
"Men  selected  for  Drafting  jobs  were  better  qualified  in 
terms  of  the  contractor's  legitimate  criteria  than  women 
rejected." 

Alternatively,  if  discrimination  was  found  in  an  individual 
-type  case,  the  summary  may  be  "Two  Black  males  rejected  for 
Sales  positions  were  better  qualified  than  the  nonminorities 
selected."   Or,  in  a  pattern  or  practice  case,  it  may  be 
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"Women  completing  management  training  have  been  channeled 
into  less  advantageous  departments  (pay  and  progression 
opportunities)  than  similarly  qualified  men." 

All  summaries  must  be  backed  up  by  case  file  material, 
labeled  with  the  item  number  and  issue  involved.   For  some 
issues,  particularly  ones  that  were  resolved  early  through 
data  refinement  (see  Appendix  3A,  Worksheets  17-1  and  2), 
the  case  file  material  alone  will  be  sufficient  to  explain 
the  summary  of  findings.   For  example,  in  the  Crafts  I  and 
Accounting  instances  above,  the  early  resolution  was  through 
refining  the  original  IRA  to  account  for  the  types  of  jobs 
and  v;ho  was  in  the  pool  when  the  selections  occurred,  and 
case  file  EOS  notes/worksheets  alone  would  normally  be 
adequate  to  support  the  summary. 

However,  in  instances  like  the  Drafting,  Sales  and  man- 
agement training  examples,  a  supplemental  narrative  (as 
described  in  the  next  section)  would  normally  be  needed. 

Worksheet(s)  Used  (j):   Give  the  numbers  of  any  potential 
discrimination  worksheets  used  in  investigating  this  problem 
(see  Appendix  3A).   These  worksheets  are  optional,  but,  as 
noted  earlier,  the  key  factors  highlighted  in  their  instruc- 
tions must  be  addressed  if  the  worksheet  itself  is  appli- 
cable to  the  type  of  problem  involved. 

For  example,  in  the  Crafts  I  and  Accounting  instances, 
Worksheet  17-1  on  data  refinement  would  be  applicable;  in 
the  Drafting  and  Sales  instances,  Worksheet  17-3  dealing 
with  individual  comparative  cases  would  be  applicable;  and 
in  the  management  training  instance,  "Worksheet  17-4  on 
pattern  or  practice  cases  (and  appropriate  other  class 
Worksheets)  would  be  applicable. 

Close-Out  Document  (k-1):   If  you  plan  to  include  this 
problem  in  a  close-out  document,  check  "Include?."   Leave 
the  "Para.  #"  column  blank  until  the  end  of  the  review. 


SUPPLEMENTAL  NARRATIVE  ON  FINDINGS 

Where  needed  to  explain  and  support  findings  (whether  of  discrim- 
ination or  no  discrimination),  attach  a  supplemental  narrative 
addressing  the  facts  upon  which  your  conclusion  is  based,  refer- 
encing appropriate  case  file  material. 

Where  your  conclusion  was  discrimination  and  the  matter  has  been 
resolved  (i.e.  is  not  being  referred  for  enforcement),  in  addi- 
tion addition  to  factual  findings,  address. 
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(1)  how  those  findings  present  a  prima  facie  case  of  the  type  of 
discrimination  alleged  (see  Chapters  3  and  7); 

(2)  the  contractor's  response  and  why  it  does  not  rebut  the 
violation  and/or  is  a  pretext  for  discrimination  (with 
reference  to  appropriate  case  file  material); 

(3)  the  remedy  obtained  and  the  basis  on  which  it  was 
determined  (with  reference  to  appropriate  case  file 
material) . 

If  a  discrimination  finding  is  being  referred  for  enforcement, 
see  Chapter  8 . 

PAGE  18:   DESK  AUDIT  SUMMARY 

This  page  lists  the  major  topical  areas  covered  by  the  SCRR,  with 
space  to  enter  whether  a  problem  was  identified  in  those  areas 
normally  covered  at  desk  audit. 

This  page  is  optional  for  EOSs  who  do  not  need  supervisory  ap- 
proval for  an  onsite  review,  but  mandatory  for  EOSs  who  need 
such  approval.   As  applicable,  complete  this  page  as  follows. 

1.  UNRESOLVED  PROBLEMS? 

o    YES/NO:   Indicate,  by  checking  yes  or  no,  if  there  are 
any  unresolved  problems  in  the  major  topical  areas 
listed. 

o    Notes :   This  column  may  be  used  for  any  of  the 
following  purposes : 

If  an  area  is  not  applicable,  say  so  in  the  Notes 
column.   For  example,  if  there  are  no  complaints 
against  this  contractor,  the  item  under  Preparation 
concerning  Potential  Systemic  in  Complaint  Areas  will 
be  "Not  Applicable." 

If  there  are  any  areas  where  your  analyses  could  not  be 
completed  properly  because  of  poor  desk  audit  data,  say 
so  in  this  column.   For  example,  on  the  topic  "Good 
Faith  Effort"  if  the  contractor  did  not  provide  data  on 
placements  during  the  AAP  year  into  job  groups  with 
goals,  the  entry  may  be  "no  placement  data;  will 
analyze  onsite." 

2.  ONSITE?    Based  on  the  unresolved  problems  above,  check  YES 
or  NO  to  indicate  whether  you  are  recommending  an  onsite 
review,  and  give  supplementary  comments  if  needed. 
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OPTIONAL  SCRR  WORKSHEETS 
INSTRUCTIONS 
The  following  SCRR  worksheets  may  be  used  as  applicable/needed. 

EEO-6  PERSONNEL  ACTIVITY 

When  you  are  doing  a  university  review,  substitute  this  worksheet 
--which  has  EEO-6  category  headings--f or  SCRR  page  5  (EEO-1  Per- 
sonnel Activity) ,  and  complete  it  according  to  the  instructions 
for  SCRR  page  5 . 

EEO-6  TREND  ANALYSIS  WORKSHEET 

When  you  are  doing  a  university  review,  substitute  this  worksheet 
--which  has  EEO-6  category  headings--f or  SCRR  page  6  (EEO-1  Trend 
Analysis),  and  complete  it  according  to  the  instructions  for  SCRR 

page  6 . 

TECHNICAL  REQUIREMENTS  WORKSHEET 

This  worksheet  may  be  used  in  determining  whether  the  contractor 
has  fulfilled  the  technical  requirements  included  in  the  Execu- 
tive Order,  Section  503  and  38  U.S.C.  2012  Equal  Employment 
Opportunity/Affirmative  Action  clauses  of  its  Federal  contracts. 
Complete  this  sheet  as  follows: 

o    Describe  Contractor  Actions/How  Verified  -  For  each  listed 
item,  verify  that  the  contractor  has  taken  the  indicated 
action  and  briefly  state  how  you  made  your  determination. 

For  example,  under  item  3  concerning  EEO  postings:  "EEO 
posters  and  policy  statement  addressing  EO/503/2012  are 
posted  in  Personnel  Office,  outside  cafeteria  and  next  to 

job  posting  bulletin  boards." 

o  Problem?  (EO/H/V)  -  If  the  contractor  has  not  taken  ade- 
quate action  on  an  item,  enter  the  following  code  for  the 
program(s)  involved:  Executive  Order  (EO),  Handicap  (H), 
Veterans  (V) . 

o    Resolved?  -  If  a  problem  was  identified,  enter  "Y"  for  yes 
or  "N"  for  no  to  indicate  whether  it  was  resolved. 

o    Close-Out  Document  -  If  you  intend  to  include  this  item  in  a 
close-out  document,  check  "Include?".   Leave  the  "Para.  #" 
column  blank  until  the  end  of  the  review. 
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Also,  at  the  bottom  of  this  Worksheet,  check  [V]  to  indicate  that 
the  requirements  of  the  Immigration  Reform  and  Control  Act  (IRCA) 
were  discussed  with  the  contractor  and  that  an  Immigration  and 
Naturalization  Service  (INS)  Forms  1-9  inspection  was  conducted. 

JOB  AREA  ACCEPTANCE  RANGE  ( JAAR ) 

This  worksheet  may  be  used  to  supplement  review  of  the  workforce 
analysis  (SCRR  page  14).  It  can  be  useful  when  areas  of  concen- 
tration/underrepresentation  of  minorities,  a  particular  minority 
group  or  women  (hereafter  minorities/women)  are  not  immediately 
apparent,  or  when  a  more  precise  estimate  of  the  relative  degree 
of  concentration/underrepresentation  is  needed. 

The  JAAR  analyzes  the  distribution  of  employees  in  a  workforce  by 
comparing  the  actual  percentage  of  minorities/women  in  a  job  or 
department  to  that  which  one  would  reasonably  expect  given  their 
percentage  representation  in  the  relevant  larger  segment  of  the 
contractor's  workforce.   Since  we  expect  only  approximate  matches 
between  these  proportions,  the  JAAR  utilizes  an  80  percent  rule 
of  thumb.   More  specifically: 

If  minorities/women  are  utilized  in  a  job  area  within  +/-  20 
percent  of  their  representation  in  the  larger  relevant  workforce 
sector,  there  is  no  concentration  or  underrepresentation .   If 
their  representation  in  a  job  area  is  above  the  JAAR  range  it  is 
a  concentration;  if  it  is  below  the  JAAR  range,  it  is  an  area  of 
underrepresentation . 

The  proper  use  of  the  JAAR  is  restricted  to  situations  where, 
absent  discrimination,  you  would  expect  minorities/women  to  be 
fairly  evenly  distributed  throughout  the  broad  sector  on  which 
the  JAAR  is  based.   Even  then,  the  JAAR  is  only  an  indicator  of  a 
potential  problem  area  and  should  not  be  confused  with  proof  of 
employment  discrimination. 

This  worksheet  may  be  used  for  minorities,  for  a  particular 
minority  group,  for  women,  or  for  all  at  the  same  time.   For  each 
broad  sector,  compute  JAARs  for  the  group(s)  you  intend  to 
examine . 

BROAD  SECTOR 

o    NAME  (a):   Enter  the  name  of  the  broad  workforce  sector 
whose  minority  or  female  representation  you  will  be  com- 
paring with  their  representation  in  the  smaller  job  areas 
within  that  sector. 
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For  example,  you  could  compare  minority  representation  in 
the  blue-collar  workforce  as  a  whole  with  their  representa- 
tion in  departments  within  that  workforce.   Or,  you  could 
compare  the  representation  of  women  in  the  Operatives  EEO 
category  with  their  representation  in  lines  of  progression 
within  that  category. 

o    TOT .  #  (b):   Enter  the  total  number  of  employees  in  the 
broad  workforce  sector  listed  in  (a). 

o    MIN/FEM  (c-d):   Check  [V]    the  minority  or  female  column  to 
indicate  for  which  group  you  will  make  the  JAAR  calculation. 
If  you  are  conducting  a  JAAR  for  a  particular  minority 
group,  substitute  its  name  for  "MIN"  in  the  column  heading 
for  (c)  and  above  columns  (i)-(k). 

If  you  want  to  look  at  more  than  one  group  in  this  broad 
sector,  immediately  under  entries  for  the  first  group-, 
complete  the  same  columns  for  the  second  group. 

o     #  ( % )     (e):   Enter  the  number  of  the  group  you  are  examining 
in  the  broad  sector  and,  in  parenthesis,  the  percentage  they 
are  of  total  employees  in  that  sector. 

o    JAAF  (f):   The  JAAR  is  a  range  plus  and  minus  20%  of  the 
percentage  in  column  (e).   Therefore,  first  multiply  the 
percentage  in  (e)  by  .2.   Then  add  and  subtract  the  result 
from  ( e ) . 

EXAMPLE:   The  broad  sector  is  15%  female.   To  find  the 
JAAR,  first  multiply  .15  times  .2,  resulting  in  03. 
Then  subtract  .03  from  .15  to  find  the  lower  end  of  the 
JAAR,  and  add  .03  to  .15  to  find  the  upper  end  of  the 
JAAR.   The  resulting  JAAR  is  .12  to  .18  or  12%  to  18%. 
Any  figure  below  12%  would  be  an  underrepresentation , 
and  any  figure  over  18%  a  concentration. 

JOB  AREA  BEING  ANALYZED 

o    NAME  (g):   Enter  the  name  of  the  job  area  [within  broad 
sector  (a)]  you  are  analyzing. 

0    TOT.  #  (j):   Enter  the  total  number  of  employees  in  the  job 

area . 
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MIN.  (i-k):   In  column  (i)  enter  the  number  and  percentage 
of  minorities  (or  of  a  particular  minority  group)  in  the  job 
area.   If  the  percentage  is  above  the  high  end  of  the  minor- 
ity (or  particular  minority)  JAAR,  check  column  (j)  to  in- 
dicate concentrated.   If  it  is  below  the  low  end  of  the 
minority  (or  particular  minority)  JAAR,  check  column  (k)  to 
indicate  underrepresented . 

FEM.  (1-n):   In  column  (1),  enter  the  number  and  percentage 
of  women  in  the  job  area.   If  the  percentage  is  above  the 
high  end  of  the  female  JAAR,  check  column  (m)  to  indicate 
concentrated.   If  it  is  below  the  low  end  of  the  female 
JAAR,  check  column  (n)  to  indicate  underrepresented. 

NOTES  (o):   Use  this  space  to  enter  any  information  you  have 
at  desk  audit  which  is  relevant  to  whether  the  job  area 
being  analyzed  is  one  that  is  advantageous  or  disadvanta- 
geous relative  to  the  other  job  areas  in  the  broad  workforce 
sector  on  which  you  based  the  JAAR. 

For  example,  if  you  have  salary  information  at  desk  audit, 
is  the  job  area  being  analyzed  relatively  high  paid  or  rel- 
atively low  paid  when  compared  with  others  in  the  broad 
sector?   When  you're  looking  at  salary  information  for  job 
areas,  be  aware  that  it  is  not  just  a  matter  of  which  ones 
have  the  highest  paid  job(s),  but  the  relative  opportunities 
a  person  probably  would  have  to  reach  the  highest  paid  jobs 
--i.e.  there  is  a  big  difference  between  a  "job  area"  with 
50  entry  level  positions  and  5  highly  paid  ones  and  a  "job 
area"  with  10  entry  level  positions  and  40  highly  paid  ones. 

Other  factors  to  consider,  assuming  you  have  a  knowledge  of 
the  industry,  are  probable  working  conditions,  probable 
opportunities  for  mobility  beyond  the  "job  area,"  etc. 
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APPENDIX  2B 


SOURCES  FOR  OBTAINING  AVAILABILITY  STATISTICS  FOR 
USE  IN  PREPARING  AFFIRMATIVE  ACTION  PROGRAMS 


o    Department  of  Employment  Security,  Research  Division 

Each  State's  Department  of  Employment  Security's  Research 
Division  has  the  following  information  available: 

(a)  Information  on  population,  labor  force,  and 
unemployment;  by  State,  MSA,  and  county (ies)  -  annual 
updates 

(b)  Commuting  Patterns;  indicating  local  commuting  patterns 
from  residence  to  work  by  relevant  labor  market  area. 

(c)  Occupational  staffing  patterns  by  industry;  derived 
from  the  occupational  statistics  survey  conducted  by 
Research  Divisions  in  individual  states,  under  contract 
by  the  Bureau  of  Labor  Statistics. 

(d)  1980  Census  publication,  General  Social  and  Economic 
Characteristics;  ethnic  breakout  indicating  population, 
labor  force,  unemployment  and  employment 
characteristics  by  industries;  employed  persons  by 
occupations  (EEO-1   categories). 

o    U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics, 
Washington,  D.C.   20210 

(a)  Geographic  Profile  of  Employment  and  Unemployment; 
population,  employment  and  unemployment  for  states  and 
MSA  by  race  and  sex.   Contact:   Division  of  Local  Area 
Unemployment  Statistics   (202)  523-1002 

(b)  Employment  and  Earnings;  Table  22,  Employed  Civilians 
by  Detailed  Occupations,  by  race  and  sex  (nation-wide 
statistics  only).   Contact:   Division  of  Labor  Force 
Statistics  (202)  523-1944 
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U.S.  Department  of  Commerce 

(a)  National  Technical  Information  Service  (NTIS),  5385 
Port  Royal  Road,  Springfield,  Virginia   22161,  Contact: 
Telephone  #  (703)  487-4076. 

NTIS  maintains  the  Social  Economic  Environmental 
Demographic  Information  System  (DIS)  which  contains: 

Report  #1  Population  Characteristics 

Report  #2  Employment  and  Training  Indicators 

Report  #3  Social  Indicators  for  Program  Analysis, 

Planning,  Evaluation 

Report  #4  Racial/Ethnic  Socio-Economic  Profiles 

Report  #5  Equal  Employment  Indicators 

Report  #6  Journey  to  Work  Patterns 

Report  #7  Labor  Force  Estimations. 

Report  Number  5  is  the  one  most  useful  to  contractors 
when  considering  requisite  skill  factors.   NTIS  advises 
that  this  information  is  available  to  the  public  for  a 
nominal  price. 

(b)  Bureau  of  the  Census,  Population  Division,  Labor  Force 
Statistics  Branch,  Washington,  D.C.  20233,  Contact: 
Telephone  #  (301)  763-8199. 

This  Branch  can  provide  labor  force  availability  and 
occupational  data  and  technical  assistance  in  inter- 
preting these  data. 
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Onsite  Review,  Written  Confirmation  of     2-65 
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CHAPTER  3 
ONSITE  REVIEW  PROCEDURES 


3A  PURPOSE 


3A00       GENERAL 


(a)  Contents:   This  Chapter  describes  the  procedures  to  be  fol- 
lowed when  conducting  the  onsite  phase  of  compliance  reviews 
of  supply  and  service  contractors  covered  by  Executive  Order 
1124  6,  as  amended,  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38  U.S.C.  2012),  and 
Section  503  of  the  Rehabilitation  Act  of  1973,  as  amended. 
It  is  a  guide  to  how  EOSs  should  conduct  onsite  compliance 
investigations  as  well  as  how  to  prepare  an  investigative 
report  and  summary  of  the  findings.   The  onsite  procedures 
described  in  this  Chapter,  as  well  as  the  desk  audit  proce- 
dures described  in  Chapter  2,  follow  the  Standard  Compliance 
Review  Report  (SCRR) .   Appendix  A  to  Chapter  2  contains  the 
parts  of  the  SCRR  covering  desk  audit,  analysis  of  affirma- 
tive action  programs  (AAPs) ,  and  identification  of  potential 
employment  discrimination.   Appendix  A  to  this  Chapter 
contains  the  SCRR  employment  discrimination  worksheets  and 
instructions. 

(b)  Onsite  Review  Not  Always  Reguired;   An  onsite  is  not  re- 
quired in  all  instances.   An  onsite  review  is  not  required: 
(1)  where  the  material  submitted  by  the  contractor  does  not 
demonstrate  a  reasonable  effort  to  meet  the  requirements  of 
41  CFR  Part  60-2;  or  (2)  where  the  affirmative  action  pro- 
gram is  determined  to  be  acceptable  at  desk  audit,  an  onsite 
review  has  been  conducted  within  the  preceding  24  months, 
and  the  circumstances  of  the  previous  onsite  review  have  not 
substantially  changed. 

(c)  Multiple  AAP  Requests:   If  the  review  extends  beyond  the  ex- 
piration date  of  the  AAP  originally  submitted,  no  additional 
AAPs  will  be  requested.   However,  the  EOS  will  ensure  that 
the  contractor  incorporates  any  corrective  actions  required 
as  a  result  of  the  review  in  the  original  AAP,  and  will 
obtain  the  contractor's  commitment  to  update  the  current  and 
future  AAPs  in  accordance  with  these  corrective  actions. 

The  resulting  Conciliation  Agreement  or  Letter  of  Commitment 
should  also  contain,  in  addition  to  any  other  reporting 
requirements,  a  requirement  that  the  contractor  submit  those 
portions  of  the  current  AAP  which  were  to  be  corrected  or 
updated  as  a  result  of  the  compliance  review  findings. 
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3A01        ONSITE  BACKGROUND 

(a)  Purposes  of  Onsite:   The  major  purposes  of  the  onsite  phase 
of  the  compliance  review  are  to  investigate  potential 
problem  areas  identified  at  desk  audit,  to  verify  the 
contractor's  implementation  of  its  AAPs,  and  to  begin  to 
resolve  violations. 

(b)  Problems  Identified  at  Desk  Audit;   Problems  identified  at 
the  desk  audit  which  require  further  investigation  onsite 
will  usually  fall  into  three  basic  categories.   These  are: 

(1)  Good  Faith  Efforts:   Questions  of  good  faith  effort 
resulting  from  the  contractor's  failure  to  meet  goals 
where  there  were  opportunities,  and  the  AAP  and  support 
data  do  not  show  adequate  efforts  (SCRR  page  11) . 

(2)  Potential  Employment  Discrimination:   Questions  of 
potential  individual  or  systemic  discrimination  (SCRR 
page  17)  which  are  identified  through: 

o   Impact  Ratio  Analyses  (IRAs)  of  the  contractor's 
personnel  activity  that  are  adverse; 

o   Concentrations/underrepresentations  identified 

through  review  of  the  contractor's  EEO-1  or  EEO-6, 
workforce  analysis,  and  utilization  analysis; 

o   Questionable  policies  and  practices; 

o   Reports  from  the  Equal  Employment  Opportunity 

Commission  (EEOC)  on  complaints  filed  aqainst  the 
contractor  and  anecdotal  information  from 
employees  and  community  sources; 

o   Follow-up  on  problems  identified  in  previous 
compliance  reviews;  and 

o   Medical  standards  which  could  tend  to  screen  out 
qualified  individuals  with  handicaps. 

(3)  AAP  and  Technical  Requirements:   Problems  with  the 
AAP(s),  as  well  as  verification  of  compliance  with 
technical  and  other  non-AAP  requirements.   Examples  of 
these  include:  review  of  the  invitation  to  self- 
identify,  determinations  of  contractor  compliance  with 
the  terms  of  a  prior  Conciliation  Agreement  or  Letter 
of  Commitment,  inspection  of  I-9s,  and  verification 
that  the  VETS  100  Report  has  been  filed. 
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3B  NOTICE  OF  ONSITE  REVIEW 

3B00        PREPARATION  -  NOTICE  OF  ONSITE  REVIEW 

As  noted  at  the  end  of  Chapter  2  (Desk  Audit) ,  near  the  end  of 
the  desk  audit  or  after  it  is  completed,  the  EOS  will  have 
contacted  the  contractor  by  telephone  to  discuss  the  information 
which  the  EOS  would  like  to  have  at  the  beginning  of  the  onsite. 
This  provides  the  contractor  with  lead  time  to  locate  the  infor- 
mation.  It  also  allows  the  EOS  to  determine  whether  the  informa- 
tion is  available  and  in  what  form.   During  the  conversation,  the 
contractor  was  told  that  its  1-9  forms  would  be  inspected.   A 
letter  confirming  this  phone  conversation,  including  formal 
notice  of  1-9  inspection  and  the  time  and  date  of  the  onsite, 
will  have  been  sent  to  reach  the  contractor  at  least  three  days 
prior  to  the  onsite.   This  letter,  as  well  as  all  other  corres- 
pondence with  the  contractor,  is  signed  by  the  AOD/FOD  or  his/her 
designee.   This  letter  included  a  list  of  materials  which  the 
contractor  should  make  available  at  the  start  of  the  onsite. 

3B01         LIST  OF  MATERIALS 

As  also  noted  at  the  end  of  Chapter  2,  the  list  of  materials 
included  with  the  letter  confirming  the  onsite  review  will  have 
included  the  following  types  of  information: 

(a)  Materials  Related  to  Desk  Audit  Findings:   Items  related  to 
specific  preliminary  findings  made  during  the  desk  audit 
will  have  been  requested.   This  may  have  included  personnel 
files,  applications,  resumes,  contractor  adverse  impact 
determinations,  and  related  material  to  be  made  available 
for  inspection.   Where  the  EOS  identified  specific  managers 
for  interviews,  these  individuals  may  have  been  identified. 

(b)  Materials  Not  Included  in  Original  Submission:   Items  which 
may  not  have  been  included  in  the  original  AAP  and  support 
data  submission  will  have  been  requested.   This  may  have 
included  copies  of  employment  advertisements,  labor  agree- 
ments, position  descriptions,  policy  manuals,  and  the  names 
of  employees  and  applicants  identified  as  individuals  with 
handicaps,  special  disabled  veterans  and  veterans  of  the 
Vietnam  Era  along  with  a  notation  of  any  accommodations  made 
for  the  named  individuals.   Where  desk  audit  salary  data 
were  coded,  the  contractor  would  have  been  asked  to  supply 
the  key  to  the  codes  onsite.   Also,  the  list  will  have 
specifically  referenced  the  need  for  inspection  of  1-9  forms 
and  the  VETS  100  Report. 
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3C  PREAWARDS 

A  preaward  review  covers  only  the  contractor's  compliance  with 
the  Executive  Order.   However,  if  the  preaward  review  is 
converted  to  a  postaward  review,  its  scope  is  the  same  as  that  of 
a  regularly  scheduled  review — i.e.  it  must  cover  the  contractor's 
compliance  with  Section  503  and  38  U.S.C.  2012  as  well  as  with 
the  Executive  Order.   Further  guidance  on  preaward  reviews  and 
revised  preaward  procedures  will  be  provided  at  a  later  date. 

3D  INFORMATION  COLLECTION 

3D0  0        CASE  FILE  DOCUMENTATION 

If  the  information  obtained  by  the  EOS  is  to  be  useful,  it  must 
be  reduced  to  writing.   The  EOS'  findings  and  conclusions  must  be 
documented  in  the  case  file.   For  each  potential  problem  identi- 
fied, the  case  file  will  contain  a  clearly  labeled  packet  of 
back-up  material  which  supports  review  findings  on  that  problem. 
This  will  consist  of,  as  applicable,  all  EOS  notes,  worksheets, 
contractor  data  and  any  other  material  relating  to  the  problem. 

3D01        CONTRACTOR  FILES 

During  the  onsite,  applications  and  personnel  files  are  among  the 
main  sources  of  written  documentation.   Labor  agreements,  policy 
and  compensation  manuals,  company  newsletters,  posted  job  opening 
announcements,  etc.,  are  also  important  documents  to  review. 
Pertinent  information  to  be  included  in  the  case  file  must  be 
either  photocopied,  transcribed,  or  summarized.   If  it  is  summar- 
ized, the  EOS  must  describe  the  document  in  detail  and  describe 
how  it  was  summarized.   Also,  the  EOS  must  ensure  that  his  or  her 
writing  is  legible.   Photocopied  data  are  preferred.   Under  the 
regulations,  contractors  are  obliged  to  provide  access  to  their 
books,  records,  and  accounts  for  the  purpose  of  determining  com- 
pliance (41  CFR  60-1.43;  60-250.53;  60-741.53).   If  a  contractor 
objects  to  providing  photocopying  facilities,  the  EOS  should 
offer  to  remove  the  data  offsite  for  photocopying,  assuring  the 
contractor  that  the  original  will  be  returned.    If  the  contrac- 
tor objects  on  grounds  of  relevancy  to  making  the  requested  data 
available,  the  EOS  shall  inform  the  contractor  that  the  contrac- 
tor can  request  a  ruling  from  the  Area  Office  Director,  in 
accordance  with  the  procedures  described  in  41  CFR  60-60.4  (c) . 
In  the  meantime,  the  information  under  dispute  must  be  available 
to  the  EOS  offsite. 

3  DO 2        VISUAL  INFORMATION 

While  onsite,  the  EOS  should  visually  confirm  the  posting  of  EEO 
posters,  policy  statements,  invitations  for  self-identification, 
and  notice  of  the  location  and  hours  of  availability  of  the  2012/ 
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503  AAPs.   This  is  usually  done  during  the  facility  inspection, 
which  should  also  include  visual  observation  of  areas  where 
minorities,  women,  and/or  individuals  with  handicaps  or  special 
disabled  veterans  are/are  not  working  at  the  facility,  and  the 
working  conditions  associated  with  those  areas.   As  noted  in  3C03 
below,  the  facility  inspection  may  also  include  informal  inter- 
views . 

3  DO 3        INTERVIEW  INFORMATION 

Interviews  may  be  conducted  either  informally  (for  example, 
during  the  facility  inspection)  or  formally  (for  example,  in  a 
scheduled  meeting  with  a  structured  list  of  questions) .   Also,  as 
the  onsite  proceeds,  there  will  be  continuing  discussions  between 
the  EOS  and  contractor  personnel.   The  content  of  these  discus- 
sions, as  it  relates  to  compliance  matters,  should  be  documented 
in  writing  as  soon  as  possible.   It  is  a  good  practice  for  the 
EOS  to  review  his/her  notes  with  the  contractor  to  ensure  they 
accurately  reflect  the  contractor's  statements  (see  (d)  below). 

(a)  Reasons  for  Interviewing:   Interviews  should  be  conducted 
with  some  identified  purpose  or  goal.   Reasons  for  inter- 
views may  include:   gaining  understanding  of  contractor 
policies  and  procedures,  obtaining  general  information, 
corroborating  information  received  from  other  sources  and 
identifying  additional  areas  for  investigation.   Also, 
interviews  may  give  interviewees  an  opportunity  to  present 
problems  or  issues  of  concern  to  them. 

(b)  Interview  Plan:   The  EOS  should  plan  questions  and  target 
interviews  to  particular  compliance  issues.   Planning  is 
required  to  ensure  that  questions  are  appropriate,  and  that, 
when  the  interviews  are  complete,  the  EOS  will  have  enough 
information  to  make  a  decision  on  whether  to  pursue  an 
issue. 

(c)  Contractor's  Presence  at  Interviews:   When  the  EOS  conducts 
onsite  interviews  with  non-management  personnel ,  the 
contractor  does  not  have  the  right  to  have  a  representative 
present.   When  interviews  are  conducted  with  management 
personnel,  the  contractor  may  have  an  attorney  or  other 
representative  present  except  when  the  manager  is  not 
speaking  for  management,  as  when  the  manager  is  the 
complainant  or  a  member  of  a  potential  affected  class 
speaking  about  his/her  personal  experience. 

(d)  Formal  Interviews:   Each  person  who  is  formally  interviewed 
should  be  asked  to  read,  sign  and  date  the  interview  notes. 
The  EOS  should  enter  the  following  phrase  above  the  space 
where  the  interviewee  will  sign:   "I  have  read  the  above  and 
it  is  true."   At  the  conclusion  of  the  interview,  the  EOS 
should  review  the  questions  asked  and  the  answers  given,  and 
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obtain  confirmation  that  a  direct  quote  is  accurate,  or  that 
a  paraphrase  conveys  the  intended  meaning.   If  the  inter- 
viewee refuses  to  sign  the  notes,  this  should  be  recorded. 
The  reason (s)  for  refusal  to  sign  should  also  be  noted. 

(e)  Location  of  Interviews:   Interviews  are  normally  conducted 
onsite  during  the  compliance  review.   However,  there  may  be 
situations  when  a  contractor  refuses  to  allow  onsite  inter- 
views of  non-managerial  employees.   Where  possible  the  EOS 
should  attempt  to  explore  alternatives  with  the  contractor, 
such  as  conducting  interviews  during  meal  breaks.   Other 
options  might  include  interviewing  employees  onsite  prior  to 
the  start  of  work  shifts,  or  at  their  conclusion.   Inter- 
views also  may  be  conducted  offsite. 

(f)  Telephone  Interviews:   Telephone  interviews  should  be 
conducted  only  when  it  is  not  feasible  to  conduct  the 
interview  in  person,  because  the  EOS  cannot  observe  the 
interviewee's  demeanor  during  a  telephone  interview,  which 
makes  evaluation  of  the  interviewee's  credibility  more 
difficult.   However,  where  telephone  interviews  of  employees 
or  applicants  are  necessary,  the  resultant  notes  should  be 
typed  and  a  copy  sent  to  the  interviewee (s)  for  review, 
revisions  as  appropriate,  and  signature. 

3E  ONSITE  ORIENTATION 

3E0  0        PROBLEM  IDENTIFICATION 

In  general,  the  problems  to  be  investigated  will  be  noted  on  the 
SCRR  summary  sheets  (SCRR  pages  9,  11,  13,  17,  and  optional  page 
18  when  used) .   The  degree  to  which  these  sheets  were  completed 
at  desk  audit  depends  on  the  quality  and  quantity  of  the  data 
that  the  contractor  submitted  for  desk  audit.   If  the  quality  of 
those  data  was  too  poor  to  permit  completion  of  the  desk  audit 
portion  of  the  SCRR,  and  the  decision  is  made  to  go  onsite,  then 
the  initial  task  onsite  will  be  to  complete  the  desk  audit  por- 
tions of  the  SCRR.   See  Chapter  2  for  information  on  completing 
the  initial  portions  of  the  SCRR. 

3E01        ENTRANCE  CONFERENCE 

The  onsite  review  typically  begins  with  an  entrance  conference 
with  the  chief  executive  officer  of  the  facility  or  his/her  rep- 
resentative (s)  .   The  entrance  conference  is  intended  to  provide 
information  to  the  chief  executive  officer  and  explain  the  pur- 
poses of  the  compliance  review.   These  include  a  general  summary 
of  the  contractor's  obligations  under  the  programs  administered 
by  OFCCP,  a  description  of  the  scope  of  the  onsite  plan,  the 
length  of  time  that  the  EOS  anticipates  being  onsite,  information 
needed  while  onsite,  and  the  need  to  conduct  employee  interviews. 
The  entrance  conference  should  also  include  an  explanation  of  the 
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1-9  inspection  procedure  and  requirements.   The  conference  pro- 
vides an  opportunity  for  the  EOS  to  evaluate  top  management's 
attitude  toward  equal  employment  opportunity  and  affirmative 
action.   During  the  conference  the  EOS  should  either  establish 
the  date  and  time  for  the  exit  conference  (see  Section  3S  below) , 
or  inform  the  chief  executive  officer  of  the  need  to  meet  again 
at  the  end  of  the  onsite. 

3E02        PRELIMINARY  INTERVIEWS 

Following  the  entrance  conference,  the  EOS  should  meet  with  key 
facility  personnel  who  are  knowledgeable  about  the  contractor's 
personnel  policies  and  practices.   During  these  preliminary 
interviews,  the  EOS  should  clarify  any  questions  he  or  she  may 
have  such  as  ones  regarding  the  organization,  structure,  corpor- 
ate culture,  and  other  personnel  issues  raised  during  the  desk 
audit.   The  EOS  will  use  page  8  of  the  SCRR  (Organization  of 
Contractor's  Workforce  and  Review  of  Personnel  Practices),  as  a 
guide  for  this  discussion.   The  EOS  will  complete  any  missing 
items  on  page  8  at  this  time.   This  is  the  EOS'  opportunity  to 
become  more  familiar  with  the  contractor's  informal  policies  and 
practices,  and  to  relate  these  to  written  materials  and  practices 
outlined  in  the  AAP. 

3E0  3        COMPLIANCE  WITH  PRIOR  CONCILIATION  AGREEMENTS/LETTERS 
OF  COMMITMENT 

The  onsite  investigation  will  include  review  of  the  contractor's 
compliance  with  the  terms  of  prior  Conciliation  Agreements  or 
Letters  of  Commitment.   Compliance  with  the  commitments  will  be 
discussed  with  contractor  personnel  during  the  onsite,  and  docu- 
mentation of  continued  compliance  obtained.   If  the  contractor  is 
found  to  be  in  noncompliance  with  some  or  all  of  the  commitments 
agreed  upon  as  a  result  of  the  prior  compliance  review,  refer  to 
Chapter  8  for  the  procedures  to  be  followed. 

3E04        FACILITY  INSPECTION 

The  facility  inspection  is  an  opportunity  for  the  EOS  to  evaluate 
the  working  conditions  in  departments  or  other  organizational 
units  identified  during  the  desk  audit  as  concentrated  or  under- 
represented,  to  view  the  kind  of  work  performed  in  different  job 
titles,  to  evaluate  the  accessibility  of  the  personnel  process  to 
applicants  with  mobility  impairments,  to  conduct  brief,  informal 
interviews  with  employees,  and  to  obtain  more  information  about 
the  history  of  the  facility  and  the  work  performed  there.   Notes 
should  be  taken  during  the  inspection.   A  report  summarizing 
information  obtained  may  be  helpful  depending  on  the  issues 
raised  or  resolved. 
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3E0  5        TECHNICAL  REQUIREMENTS 

The  EOS'  onsite  plan  includes  a  list  of  technical  items  for  which 
compliance  will  be  verified  onsite.   These  are  verified  in  the 
course  of  performing  other  steps  in  the  review  rather  than  all  at 
once.    For  example,  the  required  posting  of  notices  is  observed 
during  the  tour  of  the  facility.   See  optional  SCRR  page  entitled 
"Technical  Requirements  Worksheet"  and  its  accompanying 
instructions  for  a  complete  list  of  these  requirements. 

3F  1-9  INSPECTION 

The  EOS'  onsite  plan  includes  the  visual  inspection  of  the  INS 
Immigration  and  Naturalization  Service)  Forms  1-9  maintained  by 
the  contractor.   The  results  of  this  inspection  are  reported  on 
Form  ESA-91  (Figure  3-2) .   The  EOS  should  follow  current  instruc- 
tions in  this  inspection  and  reporting  its  results.   Further 
guidance  will  be  provided  in  this  area  in  the  near  future. 

3G  EXECUTIVE  ORDER  AAP  REQUIREMENTS 

This  section  discusses  (1)  follow-up  on  problems  with  the  written 
Executive  Order  AAP  and  support  data  submitted  for  desk  audit; 
(2)  implementation  of  non-goal  AAP  requirements;  (3)  investiga- 
tion of  good  faith  effort  with  respect  to  goals. 

3 GOO       WRITTEN  AAP  AND  SUPPORT  DATA  SUBMISSIONS 

(a)  Written  Requirements:   During  the  desk  audit,  the  AAP(s)  and 
support  data  are  examined  to  determine  whether  all  required 
elements  are  included  (completeness) ,  whether  the  Executive 
Order  AAP  is  reasonable,  and  whether  the  AAP(s)  and  support 
data  are  acceptable.   Any  problems  iri  these  areas  are 
reported  on  page  9  of  the  SCRR.   The  EOS  also  records  for 
each  item  on  page  9  the  actions  planned  to  resolve  each 
problem  identified.   The  problems  that  cannot  be  resolved  at 
desk  audit  are  checked  for  onsite  resolution.   The  EOS  will 
review  page  9  and  identify  the  AAP  and  data  problems  remain- 
ing to  be  resolved  onsite. 

(b)  Resolution  of  Deficiencies:   Unresolved  AAP  deficiencies  may 
be  briefly  mentioned  during  the  entrance  conference. 
However,  a  detailed  explanation  of  what  aspects  of  the 
program  were  found  to  be  unacceptable  and  why  should  be 
discussed  with  the  individual (s)  charged  with  developing  and 
maintaining  the  program.   AAP  deficiencies  range  from  those 
which  result  in  the  issuance  of  a  show  cause  notice  (e.g., 
workforce  analysis  and  utilization  analysis)  to  those  which 
are  minor  technical  deficiencies  (e.g.,  failure  to  have  an 
official  of  the  contractor  sign  the  program) .   The  EOS 
should  identify  appropriate  corrective  action  for  those 
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deficiencies  confirmed  during  the  onsite  investigation  by 
the  time  of  the  exit  conference  (see  Section  3S  below) . 
Deficiencies/violations  that  will  be  included  in  a  Letter  of 
Commitment  or  a  Conciliation  Agreement  must  first  be 
included  in  a  Notice  of  Violations.   This  Notice  is  mailed 
to  the  contractor  at  the  conclusion  of  the  review,  by 
certified  mail  with  return  receipt  reguested  (see  Section  3T 
below) . 

3G01       IMPLEMENTATION  OF  NON-GOAL  AAP  REQUIREMENTS  (41 
CFR  60-2.13) 

The  onsite  investigation  must  include  an  assessment  of  the 
contractor's  implementation  of  its  AAP.   The  regulations  at  41 
CFR  60-2.15  reguire  that  a  contractor's  compliance  be  judged  on  a 
review  of  the  contents  of  its  program,  the  extent  of  its 
adherence  to  the  program,  and  its  good  faith  efforts  to  make  the 
program  work.  The  regulations  at  41  CFR  60-2.20  through  60-2.26 
provide  guidance  in  evaluating  contractor  compliance  with  the 
specific  reguirements  of  41  CFR  60-2.13.   In  evaluating  contrac- 
tor compliance  with  41  CFR  60-2.13,  the  EOS  must  be  prepared  not 
only  to  identify  problem  areas,  but  also  to  specify  what  correc- 
tive action  will  be  necessary  to  bring  the  contractor  into 
compliance. 

(a)  Policy  Statement;  41  CFR  60-2. 13(a):   This  Section  reguires 
that  the  contractor  develop  or  reaffirm  its  egual  employment 
opportunity  policy  in  all  personnel  actions.   The  desk  audit 
of  the  AAP  will  indicate  whether  the  contractor's  policy  is 
included  therein.   41  CFR  60-2.20  provides  guidance  in  eval- 
uating the  contents  of  the  policy.   The  policy  should  be 
signed.   The  date  of  signature  and  the  name  and  title  of  the 
person  signing  the  policy  should  be  noted.   The  EOS  should 
compare  this  to  the  posted  copies  of  the  policy  dur- 
ing the  facility  inspection.   In  addition  to  the  development 
or  reaffirmation  of  the  EEO  policy,  implementation  of  that 
policy  by  the  contractor  in  all  personnel  actions  can  be 
evaluated  by  the  EOS'  onsite  review  of  personnel  activities. 

(b)  Dissemination  of  Policy;  41  CFR  60-2. 13(b):   The  contrac- 
tor's AAP  must  include  internal  and  external  dissemination 
of  its  policy.   An  AAP  typically  includes  some  description 
or  listing  of  how  the  contractor's  EEO  policy  is  dissemin- 
ated.  The  contents  of  the  listing  often  follow  the  pro- 
visions under  41  CFR  60-2.21.   In  investigating  compliance 
with  this  reguirement,  the  EOS  should  reguest  that  written 
documentation,  such  as  copies  of  letters  to  recruitment 
sources,  trade  organizations,  suppliers,  etc.,  be  provided 
for  verification.   These  letters  may  either  describe  the 
policy  or  serve  as  cover  letters  to  copies  of  the  policy. 
They  may  also  contain  other  information  relevant  to 
assessing  the  contractor's  overall  compliance  status. 
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During  the  facility  inspection  the  EOS  should  identify  the 
locations  where  copies  of  the  policy  are  posted,  and  deter- 
mine whether  these  are  dated,  what  dates  are  shown,  if  these 
are  signed,  and  if  so,  by  whom.   An  out-of-date  policy 
statement,  or  one  signed  by  an  executive  no  longer  at  that 
facility,  suggests  a  lack  of  commitment  to  EEO  which  may 
also  become  evident  in  other  areas.   In  interviews  with 
supervisors  and  employees,  the  EOS  should  determine  whether 
the  EEO  policy  has  been  explained  and  whether  supervisors 
understand  their  responsibility  for  carrying  out  the  policy. 

(c)  Responsibility  for  Implementation;  41  CFR  60-2. 13(c):   This 
Section  requires  that  the  contractor  establish  responsibil- 
ity for  the  implementation  of  its  affirmative  action  pro- 
gram.  A  typical  AAP  will  identify  an  individual  or  indiv- 
iduals responsible  for  its  implementation,  and  will  often 
include  a  list  of  the  types  of  actions  to  be  taken  by 
responsible  individual (s) .   The  person  appointed  should  be 
an  executive  of  the  contractor  who  has  the  authority  and 
resources  to  ensure  that  the  AAP  is  implemented.   The  EOS 
should  obtain  a  copy  of  the  responsible  official's  position 
description  to  ensure  that  it  includes  implementation  of  the 
AAP.   The  EOS  should  also  discuss  with  the  responsible 
official  or  officials  how  specific  provisions  of  the  AAP  are 
implemented.   Compare  the  responses  obtained  to  the  listing 
in  the  AAP,  where  given,  or  to  the  provisions  of  41  CFR  60- 
2.22.   Look  for  discrepancies  among  what  officials  report, 
what  the  AAP  outlines,  and  what  the  regulations  recommend. 
The  EOS  should  evaluate  the  adequacy  of  the  contractor's 
implementation  and  recommend  corrective  action  as  needed. 

41  CFR  60-2.22  provides  detailed  guidance  on  evaluating 
compliance  with  this  requirement. 

(d)  Problem  Areas  By  Organizational  Units;  41  CFR  60-2. 13(d); 
In  reviewing  and  evaluating  the  contractor's  identification 
of  problem  areas  by  organizational  unit,  the  EOS  should 
follow  the  guidance  provided  by  41  CFR  60-2.23.   This 
analysis  goes  beyond  the  utilization  analysis  conducted 
pursuant  to  41  CFR  60-2.11.   The  intent  here  is  to  analyze 
where  women  and  minorities  are  located  within  the  organiza- 
tion rather  than  the  more  limited  analyses  based  on  job 
groups  and  availability.   The  organizational  unit  analysis 
is  based  primarily  on  the  workforce  analysis.   The  contrac- 
tor should  have  identified  concentrations  and  absences  of 
minorities  and  women  in  any  department,  section,  line  of 
progression,  or  other  organizational  structure  it  uses.   Low 
utilization  may  be  traced  to  a  problem  in  low  applicant 
flow.   Concentrations  may  result  from  placement  problems. 
These  problems  must  be  identified  in  the  AAP.   Corrective 
action  includes  a  requirement  to  correct  the  problems  and  to 
conduct  ongoing  internal  reviews.   The  Job  Area  Acceptance 
Range  (JAAR)  may  be  helpful  in  analyzing  whether  the 
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contractor  has  identified  all  concentrations  and 
underrepresentations.   See  the  optional  SCRR  worksheet  and 
instructions  in  Appendix  3A  to  this  Chapter. 

(e)  Goals  by  Organizational  Unit;  41  CFR  60-2. 13(e):   Having 
identified  problem  areas  (deficiencies)  by  organizational 
unit,  the  contractor  must  under  41  CFR  60-2. 13(e)  establish 
goals  and  objectives  to  eliminate  these  problems.   Organiza- 
tional goals  and  objectives,  however,  are  not  the  same  as 
numerical  goals  for  job  groups.   Rather,  they  are  such 
things  as  changes  in  policies  and  procedures  that  will 
correct  the  identified  problem.   While  onsite,  the  EOS  will 
determine  whether  the  organizational  goals  and  objectives 
set  by  the  contractor  are  sufficient  to  actually  correct  the 
identified  problems  or  are  merely  a  reproduction  of  the 
contents  of  41  CFR  60-2.23. 

(f )  Establishment  of  Action-Oriented  Programs  Designed  to 
Eliminate  Problems  and  to  Attain  Established  Goals  and 
Objectives;  41  CFR  60-2. 13(f):   41  CFR  60-2.24  provides 
standards  which  the  EOS  caji  use  to  assess  the  contractor's 
compliance  with  this  requirement.   As  with  a  number  of  the 
other  required  ingredients  of  AAPs,  documentation  of  the 
contractor's  compliance  with  this  requirement  will  often  be 
obtained  when  investigating  other  issues  during  the  onsite. 
For  example,  in  requesting  copies  of  position  descriptions 
for  the  analysis  of  adverse  IRAs,  or  the  investigation  of 
placement  practices,  the  EOS  can  determine  how  recently  they 
have  been  reviewed,  and  if  they  are  accurate  and/or  consis- 
tently applied.   If  problem  areas  are  identified  during  the 
desk  audit  or  onsite  and  the  contractor  has  not  taken 
adequate  steps  to  correct  these  problems,  including  the 
development  and  implementation  of  action-oriented  programs, 
then  corrective  action  must  be  required.   The  EOS'  ability 
to  assess  problems  and  offer  possible  solutions  depends  upon 
his/her  knowledge  of  community  resources  available,  the 
capabilities  of  the  contractor,  and  the  magnitude  of  the 
problem(s).   The  EOS  should  assess  what  progress  is  being 
made  toward  correction  of  the  identified  problem  areas. 

(g)  Internal  Audit  and  Reporting  Systems;  41  CFR  60-2. 13(g): 
The  contractor  is  required  to  design  and  implement  internal 
audit  and  reporting  systems  which  measure  the  effectiveness 
of  the  total  AAP.   Beginning  with  the  desk  audit,  the  EOS  is 
evaluating  the  contractor's  internal  audit  and  reporting 
systems.   If  the  contractor  is  unable  to  provide  information 
when  requested,  or  is  unable  to  provide  it  in  a  usable  form, 
this  should  suggest  that  its  audit  and  reporting  systems  may 
be  inadequate.   The  EOS  should  question  the  contractor  and 
request  evidence  regarding  how  it  reports  the  results  of 
internal  EEO  and  AA  audits.   Does  the  contractor  prepare 
written  reports,  other  than  the  AAP?   If  so,  how  often  are 
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they  required;  who  prepares  them;  who  reads  them;  what  else, 
if  anything,  is  done  with  them?   These  are  all  questions 
which  impact  on  compliance  with  the  audit  and  reporting 
requirement.   Documentation,  in  the  form  of  copies  of 
reports,  or  copies  of  minutes  of  meetings,  should  be 
requested. 

(h)   Compliance  with  Sex  Discrimination  Guidelines;  41  CFR  60- 
2 . 13 (h) :   The  contractor's  compliance  with  each  required 
item  under  41  CFR  Part  60-2  0  must  be  addressed.   For  many 
requirements,  compliance  can  be  assessed  during  desk  audit. 
For  example,  the  AAP  may  include  a  copy  of  an  employment 
advertisement  with  the  EEO  tag  line  which  would  demonstrate 
compliance  with  the  requirement  that  the  contractor  recruit 
employees  of  both  sexes  for  all  jobs,  except  where  bona  fide 
occupational  qualifications  are  involved.   Where  such 
information  is  not  in  the  AAP,  it  must  be  verified  onsite. 
Other  compliance  issues  must  be  evaluated  during  the  onsite, 
even  though  compliance  may  be  asserted  in  the  AAP.   This 
would  include,  for  example,  the  requirement  that  there  be  no 
distinction  in  wages  based  on  sex.   This  can  also  be 
verified  as  personnel  files  are  reviewed  for  other  reasons, 
such  as  while  investigating  adverse  IRAs  in  personnel 
activity. 

(1)  Maternity  Leave/Pregnancy  Discrimination  Act;   In  1978 
Congress  passed  the  Pregnancy  Discrimination  Act  (PDA) , 
Pub.  L.  95-555  (codified  at  42  U.S.C.  2000e(k)),  as  an 
amendment  to  Title  VII  (See  Appendix  3B  to  this  Chapter 
for  the  text  of  the  Act.).   The  PDA  provides  that, 
"...  women  affected  by  pregnancy,  childbirth  or 
related  medical  conditions  shall  be  treated  the  same 
for  all  employment  related  purposes,  including  receipt 
of  benefits  under  fringe  benefit  programs,  as  other 
persons  not  so  affected  but  similar  in  their  ability  or 
inability  to  work  .  .  .  . " 

(2)  OFCCP  Maternity  Leave  Regulations;   The  PDA  is  not 
coextensive  with  the  OFCCP  regulations  at  41  CFR  60- 
20.3(g).   For  instance,  the  PDA  requires  that  a  woman 
affected  by  pregnancy  be  treated  the  same  as  other 
persons  similarly  affected  in  their  ability  or  inabil- 
ity to  work;  by  contrast  41  CFR  60-20. 3(g)  states  that 
a  contractor  must  always  provide  a  reasonable  period  of 
leave  to  a  woman  affected  by  childbirth.   The  passage 
of  the  PDA  raised  questions  as  to  the  continued  viabil- 
ity of  those  portions  of  the  OFCCP  regulations  which  go 
beyond  the  PDA  (i.e.  require  more  of  contractors  than 
does  the  PDA) .   These  questions  were  complicated  by  the 
Supreme  Court's  recent  decision  in  California  Federal 
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Savings  and  Loan  Association  v.  Guerra ,  42  FEP  Cases 
1073  (1987),  and  have  not  been  finally  resolved. 
Accordingly,  guidance  on  the  application  of  those 
portions  of  the  regulations  (including  the  application 
of  41  CFR  60-20. 3 (g) (2) )  is  reserved  at  this  time. 
However,  consistent  with  the  PDA,  41  CFR  60-1. 4(a),  and 
the  EEOC  Guidelines  on  Discrimination  Because  of  Sex, 
OFCCP  shall  implement  the  following  policies: 

(i)        If  a  contractor  has  a  sick  leave  or  disabil- 
ity leave  policy  (written  or  unwritten) , 
leave  (including  but  not  limited  to  eligibil- 
ity for  leave,  duration  of  leave,  accrual  of 
seniority  and  reinstatement  rights)  for  con- 
ditions associated  with  childbirth  shall  be 
treated  the  same  as  leave  for  disabilities 
related  to  other  medical  conditions;  and 

(ii)       If  the  contractor's  leave  policy,  or  lack 

thereof,  has  an  adverse  impact  on  employees 
of  one  sex  and  is  not  justified  by  business 
necessity,  it  violates  the  Executive  Order. 

(2)  Fringe  Benefits:   The  Sex  Discrimination  Guidelines 
provide  that  an  employer  will  not  be  considered  to  have 
violated  the  Guidelines  if  his  contributions  for  fringe 
benefits  are  the  same  for  men  and  women  or  if  the 
resulting  benefits  are  equal.   Subsequently,  the 
Supreme  Court  has  held  that  under  Title  VII  an  employer 
must  provide  both  equal  contributions  and  equal 
benefits  to  men  and  women.   Arizona  Governing  Committee 
v.  Norris,  463  U.S.  1073,  32  EPD  Para.  32,696  (1983); 
City  of  Los  Angeles  v.  Manhart,  435  U.S.  702,  16  EPD 
Para.  8250  (1978).   OFCCP's  policy  is  to  interpret  the 
nondiscrimination  provisions  of  the  Executive  Order 
consistent  with  Title  VII  principles.   Consequently,  if 
the  EOS  becomes  aware  of  a  situation  where  a  contractor 
is  either  not  paying  equal  fringe  benefits  and/or  not 
making  equal  contributions  to  fringe  benefits  for  men 
and  women,  the  matter  should  be  brought  to  the  atten- 
tion of  RSOL. 

(3)  Sexual  Harassment:   Although  not  specifically  mentioned 
in  the  Guidelines,  sexual  harassment  (as  well  as  har- 
assment on  the  basis  of  race,  national  origin  or 
religion)  is  a  violation  of  the  nondiscrimination 
provisions  of  the  Executive  Order.   During  the  onsite, 
the  EOS  should  be  alert  for  any  indications  of  such 
harassment.   OFCCP  follows  Title  VII  principles  when 
determining  whether  sexual  harassment  has  occurred. 
Further  guidance  in  this  area  will  be  issued. 
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(i)   Support  of  Local  Groups;  41  CFR  60-2. 13(i): 

(1)  General :   This  Section  requires  that  the  AAP  contain 
evidence  of  the  contractor's  active  support  of  local 
and  national  community  action  and  community  service 
programs  designed  to  improve  the  employment  opportuni- 
ties of  minorities  and  women.   Suggested  criteria  which 
may  be  used  to  evaluate  the  contractor's  compliance 
with  this  requirement  are  found  at  41  CFR  60-2.26.   In 
some  instances  compliance  can  be  determined  at  the  desk 
audit.   Often,  however,  contractor  support  of  community 
action  programs,  like  the  development  and  execution  of 
action-oriented  programs,  is  either  absent  from  the  AAP 
in  any  specific  detail,  or  has  not  been  updated.   The 
EOS  should  ensure  that  the  contractor's  support  is 
current . 

(2)  Documentation:   The  EOS  should  obtain  documentation  of 
the  contractor's  support  of  community  action  and 
service  programs.   If  copies  of  checks,  advertisements 
in  brochures,  or  letters  confirming  the  donation  of 
equipment,  the  participation  of  company  employees, 
etc.,  are  not  included  in  the  AAP,  they  should  be 
requested  during  the  onsite.   Where  the  contractor  can 
provide  little  or  no  evidence  of  support  of  such 
programs,  the  EOS  should  identify  suitable  programs  and 
appropriate  means  of  support  as  corrective  actions. 
Evaluation  of  compliance  with  this  requirement,  and  a 
decision  to  cite  the  contractor,  requires  professional 
judgment  by  the  EOS.   Assessing  the  contractor's 
compliance  in  this  area  is  similar  to  assessing 
compliance  with  the  requirement  to  develop  and  execute 
action-oriented  programs. 

( J )   Consideration  of  Women  and  Minorities  Not  Currently  in  the 
Workforce;  41  CFR  60-2. 13  (j):   The  AAP  must  include 
consideration  of  minorities  and  women  not  currently  in  the 
workforce  having  requisite  skills  who  can  be  recruited 
through  affirmative  action  measures.   This  means  that,  among 
other  things,  the  contractor  should  utilize,  as  recruitment 
sources,  agencies  such  as  those  which  train  and  place  in 
employment  displaced  homemakers,  individuals  in  rehabilita- 
tion programs,  and  other  individuals  who,  for  one  reason  or 
another,  have  been  out  of  the  workforce.   The  EOS  should  ask 
for  documentation  that  the  contractor  participates  in  or 
requests  employment  referrals  from  such  agencies.   In  addi- 
tion, the  contractor  may  also  have  taken  action,  such  as 
establishing  part-time,  job-sharing,  or  flex-time  programs, 
establishing  onsite  day  care  programs,  etc.,  to  attract  and 
retain  in  employment  skilled  individuals  who  would  otherwise 
be  excluded  from  gainful  employment. 
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3G02        INVESTIGATION  OF  GOOD  FAITH  EFFORTS 

(a)  SCRR;   During  the  desk  audit  the  EOS  completes  page  10  of 
the  SCRR  (Analysis  of  Affirmative  Action  Progress) ,  and 
records  any  goal  areas  reguiring  further  information  on  good 
faith  efforts  on  page  11  (Evaluation  of  Good  Faith  Effort) . 
If  there  was  insufficient  information  at  desk  audit  to 
complete  page  10,  the  EOS  should  complete  it  onsite. 

(b)  Onsite  Investigation:   The  purpose  of  the  onsite 
investigation  of  good  faith  efforts  is  to  evaluate  whether 
the  contractor  has  developed  and  implemented  plans  and 
objectives  that  are  likely  to  be  effective  in  correcting 
underutilization.   Good  faith  efforts  consist  of  more  than 
merely  following  the  same  procedures  which  are  not  producing 
results.   During  the  desk  audit  the  EOS  evaluated  the 
contractor's  past  goal  attainment  and  progress  on  meeting 
current  goals,  and  identified  any  goal  areas  reguiring 
further  evaluation  of  good  faith  efforts  on  SCRR  page  11. 
Part  of  the  onsite  investigation  is  for  the  EOS  to  follow  up 
on  the  areas  identified  o%  page  11. 

(c)  Verification  of  Good  Faith  Efforts:   Depending  on  the 
guality  of  the  AAP  submitted  for  desk  audit,  the  contractor 
may  have  provided  information  about  its  good  faith  efforts. 
Evaluation  of  the  contractor's  good  faith  efforts  reguires 
verification  of  that  information  onsite.   The  EOS  must  also 
obtain  information  about  additional  good  faith  efforts  the 
contractor  may  have  made.   To  make  informed  judgments  about 
the  guality  of  the  contractor's  good  faith  efforts,  the  EOS 
must  be  familiar  with  local  community  resources  which  can 
assist  contractors  in  resolving  employment  problems. 

(d)  Good  Faith  Efforts  -  Internal  Placements:   For  internal 
placements,  good  faith  may  include  the  contractor's  efforts 
to: 

(1)  Disseminate  information  about  internal  opportunities 
(Are  job  openings  posted?   If  so  where,  when,  how  long, 
and  for  which  jobs  or  classes  of  jobs?) ; 

(2)  Provide  training  opportunities  (including  apprentice- 
ship programs,  on-the-job  training,  tuition 
reimbursement) ; 

(3)  Provide  counseling  and  encouragement  to  minority/ 
female  employees  to  apply  for  internal  openings; 

(4)  Recruit  externally  into  feeder  job  groups;  and/or 

(5)  Review  selection  criteria  and  selection  procedures  with 
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responsible  officials  and  managers  to  ensure  that  they 
are  familiar  with  the  contractor's  EEO  policies,  that 
the  selection  criteria  are  applied  in  a  nondiscrimina- 
tory manner,  and  that  the  selection  criteria  do  not 
nave  a  discriminatory  impact. 

(e)  Good  Faith  Efforts  -  External  Placements:   For  external 
placement  opportunities,  investigation  of  the  contractor's 
good  faith  efforts  may  include: 

(1)  Whether,  when,  and  how  the  contractor  uses  the 
recruitment  sources  for  minorities  and  women  listed  in 
its  AAP; 

(2)  Whether  the  contractor  uses  other  recruitment  sources 
for  minorities  and  women  not  listed  in  its  AAP; 

(3)  The  contractor's  use  of  publications  (or  other  media) 
which  target  minorities  and  women,  where  these  are 
available,  and  how  employment  openings  are  advertised; 

and 

(4)  Whether  the  contractor  recruits  at  high  schools, 
colleges,  and  universities  which  enroll  large  numbers 
of  minorities  and  women. 

(f)  Applicant  Flow  Records:   These  may  provide  useful  documenta- 
tion about  the  effectiveness  of  the  contractor's  good  faith 
efforts,  as  can  internal  bid  lists  or  sign  up  sheets  for 
posted  job  openings. 

(9)   Audit  of  Employment  Activity:   An  essential  part  of  the 

contractor's  demonstration  of  good  faith  is  that  it  audits 
its  employment  activity  to  ensure  progress  toward  meeting 
its  goals.   If  the  contractor  has  no  auditing  procedures, 
this  is  a  definite  indication  of  lack  of  good  faith  efforts. 

(h)   Verificat ion/ Documentation:   The  EOS  should  document  his/her 
evaluation  of  a  contractor's  good  faith  efforts  by  including 
in  the  case  file  copies  of  correspondence,  job  orders,  bid 
lists  for  posted  job  openings,  contractor  recruiting 
manuals,  relevant  pages  from  labor  agreements,  employee 
manuals,  summaries  of  conversations  and  interviews  with 
contractor  representatives,  recruitment  source  contacts, 
minorities  and  women,  and  other  employees.   The  EOS  must 
verify  compliance  by  contacting  at  least  some  of  the 
organizations  listed  in  the  AAP  to  confirm  contractor 
contact . 
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(i)  Linkage :  Linkage  is  the  process  of  connecting  contractors 
with  appropriate  recruitment  and/or  training  sources.  When 
the  contractor  is  underutilized  and  there  are  recruitment/ 
training  resources  that  are  able  to  assist  the  contractor, 
the  EOS  will  attempt  to  execute  a  linkage  agreement  with  the 
contractor.  See  Section  3J  of  this  Chapter  for  a  complete 
explanation  of  linkages. 

3H  COMPLIANCE  WITH  GUIDELINES  ON  DISCRIMINATION  BECAUSE  OF 

RELIGION  OR  NATIONAL  ORIGIN  -  41  CFR  PART  60-50 

3H00       GENERAL 

Although  the  AAP  need  not  include  a  reference  to  compliance  with 
41  CFR  Part  60-50,  contractor,  compliance  with  this  Part  is 
required  and  must  be  investigated  during  the  onsite  phase  of  the 
review.   The  contractor's  policy  statement  should  be  read  to  see 
if  it  includes  reference  to  nondiscrimination  and  affirmative 
action  based  on  religion  and  national  origin,  as  well  as  on  other 
covered  group  status.   See  Section  3H03  below  for  a  discussion  of 
implementation  of  nondiscrimination  on  the  basis  of  religion  and 
national  origin. 

3H01       EMPLOYMENT  PRACTICES  -  AFFIRMATIVE  ACTION 

The  regulations  at  41  CFR  60-50.2 (b)  provide  that  the  contractor 
must  review  its  employment  practices  to  determine  whether  members 
of  the  various  religions  and/or  ethnic  groups  are  receiving  fair 
consideration  for  job  opportunities.   If  the  contractor  concludes 
as  a  result  of  its  review  that  a  problem  exists  with  respect  to 
any  religious  or  ethnic  group,  then  the  contractor  is  required  to 
undertake  appropriate  outreach  and  positive  recruitment 
activities.   The  EOS  will  ask  the  contractor  whether  a  review  of 
its  employment  practices  has  been  conducted  for  this  purpose,  and 
if  so,  when,  how,  and  if  the  review  was  documented.   In  making 
this  assessment,  the  EOS  should  keep  in  mind  that  the  scope  of 
the  contractor's  efforts  depends  on  a  review  of  all 
circumstances,  including  the  nature  and  extent  of  identified 
deficiencies,  as  well  as  the  size  and  resources  of  the 
contractor.   If  the  contractor  has  not  undertaken  such  a  review, 
the  contractor  will  be  cited  for  the  violation.   If  the  review 
was  undertaken,  verify  its  results  and  the  sufficiency  of  any 
corrective  actions  implemented  by  the  contractor.   Summarize  the 
results  of  the  investigation  on  page  12  of  the  SCRR. 

3H02        REASONABLE  ACCOMMODATION 

Section  41  CFR  60-50.3  requires  the  contractor  to  accommodate  the 
religious  observances  and  practices  of  its  employees  and  prospec- 
tive employees  unless  it  can  demonstrate  that  it  is  unable  to 
reasonably  accommodate  a  particular  practice  or  observance  with- 
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out  undue  hardship  on  the  conduct  of  its  business.   In  interpret- 
ing the  extent  of  the  contractor's  obligation  to  make  reasonable 
accommodation  on  religious  grounds,*  OFCCP  will  follow  Title  VII 
principles.   Further  guidance  on  religious  accommodation  will  be 
issued.   The  EOS  should  ask  the  contractor  whether  and  how  it  has 
made  accommodation  to  the  religious  observances  and  practices  of 
its  employees.   If  the  contractor  professes  not  to  know  of  any 
specific  accommodations  made,  the  EOS  should  review  procedures 
available  for  evaluating  such  reguests.   Also,  in  reviewing 
employee  files,  the  EOS  should  be  alert  for  any  pattern  of 
terminations  based  on  refusal  to  work  on  the  Sabbath  or  to  work 
overtime  on  certain  days  based  on  religious  observances. 

3H03        POTENTIAL  RELIGIOUS/ETHNIC  EMPLOYMENT  DISCRIMINATION 

When  conducting  interviews,  reviewing  employee  listings,  appli- 
cant flow  logs,  applications,  or  personnel  files,  the  EOS  should 
make  an  attempt  to  identify  individuals  as  covered  group  persons 
based  on  religion  or  national  origin.   If  the  EOS  suspects  a 
problem  (e.g.,  there  appear  to  be  a  significant  number  of  appli- 
cants of  Middle  Eastern  descent,  but  few  or  none  are  hired;  or 
there  appear  to  be  a  significant  number  of  employees  of  a  par- 
ticular religious  or  ethnic  group,  but  few  or  none  in  manage- 
ment) ,  the  potential  problem  should  be  investigated.   In 
investigating  such  potential  discrimination,  the  EOS  should  apply 
the  guidance  given  in  Sections  3K  through  3Q  of  this  Chapter. 
Where  the  investigation  identifies  issues  peculiar  to  religious 
or  national  origin  discrimination  that  are  not  covered  in  41  CFR 
Part  60-50  or  in  Sections  3K  through  3Q,  OFCCP  will  follow  Title 
VII  principles.   Also  see  Chapter  7,  Section  7E10,  for  a 
discussion  of  discrimination  based  on  manner  of  speaking  or 
accent  related  to  national  origin. 

3H04        COMMUNITY  CONTACTS 

As  part  of  the  onsite,  or  during  the  desk  audit,  the  EOS  may  wish 
to  identify  organizations  representing  the  interests  of  various 
nationalities  or  religious  groups  located  in  the  labor  area 
serving  the  contractor's  facility.   The  EOS  may  find  it  useful  to 
contact  such  groups  for  information  about  possible  employment 
problems  experienced  by  their  members  who  have  applied  for 
employment  with  the  contractor. 


*It  should  be  noted  that  Title  VII  standards  on  religious 
accommodation  are  not  the  same  as  those  for  accommodation  under 
Section  503  of  the  Rehabilitation  Act. 


3-18 


31  503/2012  COMPLIANCE 

3100        INVITATION  TO  SELF-IDENTIFICATION 

(a)  General  Requirements:   Sections  41  CFR  60-250. 5(d)  and  41 
CFR  60-741 . 5 (c) (1)  require  that  covered  contractors  invite 
all  applicants  for  employment  and  all  employees  to  identify 
themselves  as  individuals  with  handicaps,  special  disabled 
veterans,  or  veterans  of  the  Vietnam  era.   The  invitation 
must  state  that  the  information  is  provided  voluntarily, 
that  it  will  be  kept  confidential,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or  employee  to  any  adverse 
treatment,  and  that  it  will  be  used  only  in  accordance  with 
the  Act(s)  and  the  regulations  at  41  CFR  Part  60-250  or  41 
CFR  Part  60-741.   The  contractor  should  also  seek  advice 
from  persons  so  identifying  themselves  regarding  proper 
placement  and  appropriate  accommodation.   Has  the  contractor 
invited  employees  and  applicants  to  self-identify?   Has  the 
contractor  sought  advice  on  appropriate  placement  and 
accommodation?   How?   When?   What  were  the  results?   A  copy 
of  the  invitation  should  be  obtained  if  it  was  not  provided 
in  the  AAP(s) . 

(b)  Results  of  the  Invitation:   Is  the  contractor  able  to 
identify  individuals  with  handicaps,  special  disabled 
veterans,  and/or  veterans  of  the  Vietnam  era  in  its  work- 
force or  members  of  these  groups  who  terminated  since  the 
start  of  the  prior  AAP  year?   What  was  the  source  of  the 
information  for  the  contractor? 

(c)  Identified  Individuals:   For  each  of  the  foregoing  persons, 
or  a  sample  thereof,  identified  as  having  a  handicap 
(special  disabled  veteran  or  Vietnam  era  veteran)  the  EOS 
should  ask  the  contractor  to  describe  the  individual's 
handicap  or  disability  and  any  accommodations  made  to  that 
handicap  or  disability. 

(d)  Review  of  Applications:   EOSs  should  review  application 
forms  for  compliance  with  the  regulations.   For  example,  a 
request  on  an  employment  application  for  information  on 
handicaps/disabilities,  or  for  status  as  a  Vietnam  era 
veteran,  constitutes  an  invitation  to  self-identification 
and  must  comply  with  the  requirements  of  41  CFR  60-250. 5(d) 
and  41  CFR  60-741 . 5 (c) ( 1)  (i.e.,  it  must  state  that  the 
information  is  provided  voluntarily,  etc.).   If  the  request 
does  not  comply  with  these  requirements,  it  is  not 
acceptable  and  must  be  changed. 

(e)  Evaluation  of  Accessibility:   The  EOS'  report  (see  SCRR, 
page  13b)  should  include  an  evaluation  of  the  accessibility 
of  the  personnel  process  to  individuals  with  handicaps 
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(particularly  those  with  mobility  impairments)  as  well  as 
specific  examples  of  individual  accommodations  made  by  the 
contractor.   Where  the  personnel  process  is  found  to  be 
inaccessible  to  individuals  with  handicaps  or  special 
disabled  veterans,  corrective  action  may  include  having  a 
site  survey  done  to  determine  what  steps  can  be  taken  to 
improve  accessibility. 

(f)   Compliance  with  the  Listing  Requirement;   Contractors  cov- 
ered by  the  regulations  at  41  CFR  Part  60-250  are  required 
to  list  all  "suitable  employment  openings"  (as  defined  at  41 
CFR  60-250. 4(h))  with  the  appropriate  local  office  of  the 
State  Employment  Service  (SES) .   The  EOS  will  have  contacted 
the  local  SES  office  prior  to  the  onsite  and  requested 
confirmation  that  the  contractor  has  listed  its  employment 
openings  with  that  office.   Wherever  possible,  the  EOS 
should  obtain  from  SES  a  listing  of  the  job  orders  placed  by 
the  contractor,  by  job  title  and  date.   The  EOS  should  then 
compare  the  SES  list  with  a  list  of  jobs  the  contractor  has 
filled  through  new  hire,  identify  any  such  jobs  not  listed, 
and  determine  whether  they  should  have  been  listed  given  the 
regulatory  definition  of  "suitable  employment  openings 
(above) . " 

3101       AAP  COMPLIANCE  (SECTIONS  503/2012) 

Covered  contractors  are  required  to  prepare,  maintain,  and  update 
on  an  annual  basis,  AAP(s)  covering  individuals  with  handicaps, 
special  disabled  veterans,  and  veterans  of  the  Vietnam  era.   The 
regulations  at  41  CFR  60-250.6  and  41  CFR  60-741.6  describe  the 
required  contents  of  such  programs.   The  EOS,  having  reviewed  the 
contractor's  38  U.S.C.  2012  and  Section  5.03  AAP(s)  for  accepta- 
bility during  the  desk  audit,  must  investigate  the  contractor's 
implementation  of  those  requirements.   Problems  found  with  var- 
ious elements  of  the  AAP(s)  should  have  been  reported  on  page  4 
of  the  SCRR  and  explained  on  page  9.   Problems  listed  on  these 
pages  which  were  not  resolved  by  the  conclusion  of  desk  audit 
need  to  be  resolved  onsite.   In  addition,  page  13  of  the  SCRR  on 
implementation  of  the  503/2012  requirements  must  be  completed. 

(a)   Proper  Consideration  of  Qualifications;   41  CFR  60-250. 6(b) 
and  41  CFR  60-741. 6(b)  require  that  contractors  review  their 
personnel  processes  to  determine  whether  present  procedures 
assure  careful,  thorough,  and  systematic  consideration  of 
the  job  qualifications  of  known  individuals  with  handicaps, 
special  disabled  veterans,  and  veterans  of  the  Vietnam  era 
for  job  vacancies  filled  either  by  hiring  or  promotion,  and 
for  all  training  opportunities  offered  or  available. 

(1)   Personnel  Processes  Reviewed;   Does  the  contractor's 
AAP  state  that  personnel  processes  are  reviewed  to 
ensure  that  the  job  qualifications  of  individuals  with 
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handicaps  and  covered  veterans  are  considered?   How  is 
this  done?   What  documentation  can  be  provided? 

(2)  Use  of  Procedures  in  Appendices:   Does  the  AAP  state 
that  the  procedures  in  Appendices  B  (41  CFR  Part  60- 
250)  and/or  C  (41  CFR  Part  60-741)  are  utilized  (e.g., 
personnel  files  annotated  regarding  consideration  for 
opportunities) ?   Review  applications  and  personnel 
files  of  individuals  with  handicaps  and  covered 
veterans  for  implementation. 

(3)  Use  of  Relevant  Portions  of  Military  Service  Record: 
Under  the  requirements  of  41  CFR  60-250. 6(b),  a 
contractor  must  consider  only  that  portion  of  a  covered 
veteran's  military  record  which  is  relevant  to  the  job 
for  which  the  veteran  is  being  considered.   In  addition 
to  being  addressed  in  the  AAP,  the  EOS  must  determine 
how  the  military  records  of  applicants  (including 
discharge  information)  are  used  by  the  contractor.   Is 
military  service  or  discharge  information  requested  on 
applications?   If  so,  does  the  information  requested 
conform  to  this  requirement?   How  is  the  information 
used? 

(4)  Adequacy  of  Present  Procedures:  Does  the  contractor 
assert  that  present  procedures  are  adequate?  If  so, 
can  the  contractor  demonstrate  that  individuals  with 
handicaps  and  covered  veterans  are  afforded  hire  and 
promotional  opportunities? 

(b)   Physical  and  Mental  Qualifications:   Contractors  are 

required  by  41  CFR  60-250 . 6 (c) (1)  and  41  CFR  60-741 . 6 (c) ( 1) 
to  provide  in  their  AAP(s)  (and  to  adhere  to)  a  schedule  for 
the  review  of  all  physical  and  mental  job  qualification 
requirements  to  insure  that,  to  the  extent  qualifications 
tend  to  screen  out  qualified  individuals  with  handicaps  or 
covered  veterans,  they  are  job  related  and  are  consistent 
with  business  necessity  and  the  safe  performance  of  the  job. 

(1)  Purpose  of  Review:   The  purpose  of  such  a  review  is  to 
eliminate  those  physical  and  mental  job  qualification 
requirements  which  tend  to  screen  out  qualified 
individuals  with  handicaps  or  special  disabled  veterans 
and  which  are  neither  job  related  nor  consistent  with 
business  necessity  and  safe  performance  of  the  job. 

(2)  No  Review  Conducted:   Where  no  review  has  been 
conducted,  the  schedule  must  provide  for  a  review  of 
all  physical  and  mental  job  qualification  requirements. 

(3)  Past  Review:   Where  a  review  has  been  conducted  in  the 
past,  the  schedule  in  the  AAP  should  indicate  this.   It 
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should  also  state  that  subsequent  reviews  of  physical 
and  mental  job  qualification  requirements  will  occur  as 
working  conditions  change.   Increased  automation  in  the 
work  place,  for  example,  can  trigger  a  need  to  review 
job  qualification  requirements.   Some  contractors  do 
conduct  a  review  of  all  job  qualification  requirements 
on  a  regularly  scheduled  basis.   This  may  be  true,  for 
example,  for  jobs  in  the  blue  collar  sector,  which  may 
be  reviewed  in  accordance  with  labor  agreement  negotia- 
tions. 

(4)  Continuing  Review;   Job  qualification  requirements  may 
be  reviewed  on  a  continuing  basis  (e.g. ,  as  jobs  come 
open) ,  often  as  part  of  the  process  of  confirming 
and/or  updating  their  duties,  skills  and  experience 
required,  and  compensation. 

(5)  Confirming  Results  of  Review:   Where  a  contractor 
states  that  a  review  has  been  conducted,  the  EOS  should 
ask  for  copies  of  position  descriptions  from  both  the 
blue  and  white  collar  sectors  (including,  for  the 
latter,  positions  covered  by  the  overtime  provisions  of 
the  Fair  Labor  Standards  Act  and  those  which  are  not, 
usually  referred  to  as  "non-exempt"  and  "exempt" 
positions,  respectively). 

(i)        The  EOS  should  determine  when  the 

descriptions  were  written  or  last  updated. 

(ii)       Are  there  qualification  requirements  which 
would  tend  to  screen  out  qualified 
individuals  with  handicaps  or  special 
disabled  veterans? 

(iii)      Are  they  required  by  business  necessity  or 
safety? 

(6)  Positions  Without  Written  Descriptions:   The  EOS  should 
obtain  the  contractor's  explanation  for  how  job 
qualification  requirements  are  reviewed  for  positions 
which  do  not  have  written  descriptions. 

(7)  Failure  to  Review:   If,  after  review  of  position 
descriptions  and  discussion  with  the  contractor,  the 
EOS  determines  that  the  contractor  has  not  reviewed  all 
physical  and  mental  job  qualification  requirements,  the 
extent  of  the  contractor's  noncompliance  should  be 
identified  (e.g.,  has  no  review  been  conducted,  or  have 
only  certain  positions  undergone  review) ,  and  correc- 
tive action  steps  developed. 
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(8)   Qualification  Which  Would  Tend  to  Screen  Out  Qualified 
Individuals  With  Handicaps  or  Special  Disabled  Veterans 
and  Which  Are  Not  Required  by  Business  Necessity  or 
Safety:   If  the  EOS  identifies  any  qualifications  which 
would  tend  to  screen  out  qualified  individuals  with 
handicaps  or  special  disabled  veterans  and  which  are 
not  required  by  business  necessity  or  safety,  correc- 
tive action  steps  should  be  developed  and  the  EOS 
should  identify  any  individuals  with  handicaps  or 
special  disabled  veterans  who  were  improperly  screened 
out  and  seek  appropriate  make  whole  relief  for  such 
individuals. 

(c)   Pre-Employment  Medical  Examinations:   Contractors  are 

permitted  by  41  CFR  60-250. 6 (c) (3)  and  41  CFR  60-741 . 6 (c) (3) 
to  conduct  comprehensive  medical  examinations  prior  to 
employment.   The  results  of  such  examinations,  however,  may 
be  used  only  in  accordance  with  the  requirements  of  the 
regulations. 

(1)  Are  Examinations  Conducted:   The  EOS  must  determine 
whether  or  not  the  contractor  conducts  such 
examinations  (or  otherwise  inquires  into  an  applicant's 
physical  or  mental  condition  prior  to  employment) . 

(2)  Use  of  Information:   If  pre-employment  physical 
examinations  or  inquiries  are  conducted,  the  EOS  must 
determine  what  use  is  made  of  the  information  obtained. 

(i)        Persons  who  make  placement  decisions  based  on 
medical  information  should  be  interviewed. 

(ii)      The  EOS  should  ask  the  contractor  for  the 

names  of  persons,  if  any,  who,  as  the  result 
of  a  medical  examination,  were  placed  in 
different  positions  from  those  for  which  they 
originally  applied.   These  individuals  should 
be  interviewed  if  appropriate. 

(iii)      The  EOS  should  ask  the  contractor  when  in  the 
hiring  process  the  medical  examination  is 
conducted.   Is  it  given  to  all  applicants  or 
only  to  those  referred?   If  the  latter, 
anyone  disqualified  by  the  examination  was 
presumably  disqualified  because  of  the 
examination. 

(iv)       In  reviewing  the  applications  of  unsuccessful 
applicants,  the  EOS  should  determine  whether 
the  contractor  has  refused  employment  to 
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persons  who  have  undergone  medical  examina- 
tions.  The  EOS  should  request  the  medical 
information  as  well  as  the  application  form, 
since  the  basis  for  rejection  might  not  be 
apparent  from  review  of  the  applications 
alone . 

(v)        The  EOS  should  make  special  note  of  any 

applications  showing  possible  handicaps  or 
medical  conditions  likely  to  have  affected 
employment  (e.g.,  back  injuries,  epilepsy). 
The  EOS  should  request,  review,  and  evaluate 
the  reasons  given  for  failure  to  hire. 

(3)  Confidentiality  Requirement:   Whenever  a  contractor 
inquires  into  an  applicant's  or  employee's  physical  or 
mental  condition  or  conducts  a  medical  examination 
prior  to  employment,  or  change  in  employment  status, 
information  obtained  as  a  result  should  be  kept 
confidential,  except  it  may  be  made  available  to 
supervisors  and  managers,  first  aid  and  safety 
personnel,  and  Government  officials  investigating 
compliance  with  the  Act(s).   The  EOS  should  make  an 
assessment  of  acceptability  of  the  contractor's  system 
for  maintaining  confidentiality  of  medical  information. 

(4)  Drug  and/or  Alcohol  Screening;   Discussion  of  drug 
and/or  alcohol  screening  is  reserved  for  future 
guidance. 

(d)   Accommodations  to  Physical  and  Mental  Limitations  of 

Employees:   Contractors  are  required  by  41  CFR  60-250. 6(d) 
and  41  CFR  60-741. 6(d)  to  make  reasonable  accommodation  to 
the  physical  and  mental  limitations  of  individuals  with 
handicaps  and  special  disabled  veterans,  unless  the 
contractor  can  demonstrate  that  such  accommodation  would 
impose  an  undue  hardship  on  the  conduct  of  its  business. 
This  obligation  exists  regardless  of  whether  the  applicant 
or  employee  has  responded  to  an  invitation  to  self-identify, 
if  the  contractor  knew  of  the  individual's  handicap  or 
disability.   In  determining  the  extent  to  which  a  contractor 
is  obligated  to  make  accommodations  (i.e.,  whether  an  undue 
hardship  would  be  created) ,  such  factors  as  business 
necessity  and  financial  costs  and  expenses  may  be 
considered.   In  addition  to  work  place  modifications, 
actions  such  as  the  provision  of  part-time  work,  flexible 
hours,  changes  in  job  duties  or  transfer/return  to  light- 
duty  jobs,  as  well  as  the  construction  of  ramps,  lowered 
work  tables,  etc.,  when  taken  on  behalf  of  specific 
individuals  with  handicaps  or  special  disabled  veterans, 
constitute  accommodations. 
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( 1)  Interview  Individuals  with  Handicaps  and  Special 
Disabled  Veterans:   The  EOS  should  interview 
individuals  identified  as  handicapped  or  disabled, 
including  not  only  those  identified  by  the  contractor, 
but  also  individuals  whom  the  EOS  may  observe  during 
the  facility  inspection,  to  determine  what,  if  any, 
efforts  have  been  made  by  the  contractor  to  provide 
reasonable  accommodations.   The  EOS  should  obtain  a 
description  of  any  accommodations  made  (or  needed) . 

(2)  Additional  Accommodations:   Where  additional 
accommodations  are  determined  to  be  necessary,  they 
should  be  discussed  with  the  contractor.   Where  the  EOS 
is  aware  of  financial  incentives  available  which  may 
offset  some  or  all  of  the  costs  of  accommodations,  the 
contractor  should  be  provided  with  this  information. 
Accommodations  are  not  required  in  those  situations 
where  an  individual  with  a  handicap  is  qualified 
without  the  need  for  accommodations. 

(3)  Post-Hire  Disabilities:   The  EOS  may  find  that 
accommodations  involve  employees  who  have  become 
disabled  or  acquired  a  handicap  after  employment.   The 
degree  of  severity  of  a  disability  or  handicap  may  also 
change  over  time.   Guidance  on  job  reassignment  as  an 
accommodation  is  presently  reserved  but  will  be 
provided  in  the  future. 

(4)  Report  of  Results:   The  EOS1  onsite  report  should  recap 
the  results  of  the  investigation  of  the  contractor's 
compliance  with  the  accommodation  requirements  (See 
SCRR,  page  13b) . 

(e)  Compensation:   The  AAP  must  affirm  that,  in  offering 
employment  or  promotion  to  individuals  with  handicaps, 
special  disabled  veterans,  or  veterans  of  the  Vietnam  era, 
the  amount  of  compensation  offered  is  not  reduced  due  to 
their  receipt  of  any  disability  income,  pension  or  other 
benefit  received  from  another  source.   To  verify  compliance 
with  this  requirement,  the  EOS  can  request  the  files  of 
identified  individuals  with  handicaps  and/or  special 
disabled  veterans,  along  with  those  of  persons  without 
handicaps  or  disabilities  in  the  same  job  titles,  and 
compare  their  compensation. 

(f )  Outreach,  Positive  Recruitment,  and  External  Dissemination 
of  Policy:   The  AAP(s)  must  affirm  that  the  contractor 
reviews  its  employment  practices,  and  must  describe  the 
appropriate  outreach  and  recruitment  activities  undertaken 
as  a  result  of  such  reviews.   The  EOS  must  verify  during  the 
onsite:  (1)  that  the  contractor  has  reviewed  its  employment 
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practices;  and  (2)  that  it  has,  as  a  result  of  such  review, 
actually  engaged  in  outreach  and  positive  recruitment 
activities . 

( 1)  Implementation  of  Affirmative  Action  Obligations: 
The  regulations  at  41  CFR  60-250. 6(f)  and  41  CFR  60- 
741.6(f)  provide  guidance  for  the  EOS  in  evaluating  the 
contractor's  outreach  and  positive  recruitment 
activities.   The  EOS  should  be  prepared  to  draw 
conclusions  as  to  the  adeguacy  of  those  efforts,  and  to 
document  the  conclusions  with  specific  examples. 

(2)  Relationship  to  Linkage:   Outreach  and  positive 
recruitment  may  also  include  linkage.   Linkage  for 
individuals  covered  by  the  provisions  of  38  U.S.C.  2012 
or  by  Section  503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  should  be  considered  when  review  of 
applications  and/or  applicant  flow  logs  indicates  there 
are  few  or  no  applicants  who  are  individuals  with 
handicaps,  Vietnam  era  and/or  special  disabled 
veterans,  and  the  contractor  has  failed  to  identify 
and/or  monitor  applications  from  such  persons,  or  the 
contractor  has  no  effective  outreach  and  recruitment 
program.   The  EOS  should  be  prepared  to  refer  the 
contractor  to  groups  which  serve  individuals  with 
handicaps,  Vietnam  era  and/or  special  disabled  veterans 
(see  Section  3J01) . 

(g)   Internal  Dissemination  of  Policy:   The  AAP  must  address  the 
contractor's  procedures  for  internal  dissemination  of  its 
affirmative  action  policy.   Sections  41  CFR  60-250. 6(g)  and 
60-741. 6(g)  describe  ways  in  which  contractors  may  accom- 
plish this  objective.   The  methods  used  by  the  contractor  to 
disseminate  its  policy  must  be  set  out  in  its  AAP(s) .   The 
EOS  must  verify  that  these  measures  are  actually  implemented 
while  onsite.   The  EOS  should  obtain  documentation  and 
verify  through  interviews  that  the  meetings  have  taken  place 
and  the  policies  discussed  thoroughly.   An  evaluation,  of 
the  adeguacy  of  the  contractor's  efforts  to  disseminate  its 
policy  internally  should  be  made  in  the  onsite  report, 
reported  on  page  13a  of  the  SCRR,  and  supported  by  documen- 
tation reviewed.   The  effectiveness  of  the  contractor's 
methods  of  internal  dissemination  can  also  be  evaluated,  in 
part,  from  the  participation  of  individuals  with  handicaps, 
special  disabled  veterans,  and  veterans  of  the  Vietnam  era 
in  promotions  and  in  training  programs. 

(h)   Responsibility  for  Implementation:   The  EOS  should  obtain 
documentation  of  the  contractor's  compliance  with  the 
reguirements  regarding  the  establishment  of  responsibility 
for  implementation  of  its  program.   The  regulations  at  41 
CFR  60-250. 6(h)  and  41  CFR  60-741. 6(h)  should  be  used  in 
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evaluating  the  contractor's  efforts  to  comply.   The  contrac- 
tor must  appoint  an  executive  to  serve  as  director  or 
manager  of  the  company  affirmative  action  activities.  That 
individual  should  be  interviewed.   The  interview  should 
identify  the  specific  responsibilities  and  authority  assign- 
ed to  that  individual,  determine  how  those  responsibilities 
are  carried  out,  and  how  performance  is  assessed.   Documen- 
tation, such  as  a  copy  of  the  individual's  position  descrip- 
tion, or  copies  of  reports  prepared,  should  be  obtained. 

(i)   Development  and  Execution  of  Action  Programs:   The  contrac- 
tor is  required  to  develop  and  execute  action-oriented 
programs.   The  extent  of  a  contractor's  efforts  in  this 
regard  will  depend  on  the  results  of  its  review  of  its 
employment  practices.   If  the  written  AAP  is  detailed,  the 
EOS  should  review  the  specific  actions  described  in  the  AAP 
with  contractor  personnel.   Documentation  for  those  actions 
where  a  written  record  is  said  to  be  maintained  should  be 
obtained.  The  EOS  should  schedule  interviews  with  employees, 
particularly  those  identified  as  individuals  with  handicaps, 
special  disabled  veterans,  or  veterans  of  the  Vietnam  era, 
to  determine  if  such  programs  have  affected  their  employment 
with  the  contractor. 

(1)  Evaluation  and  Documentation:   In  assessing  the 
adequacy  of  the  contractor's  specific  action-oriented 
programs,  the  EOS  should  be  guided  by  the  regulations 
at  41  CFR  60-250. 6(i)  and  41  CFR  60-741. 6(i).   While 
all  of  the  elements  in  these  regulations  are  not 
required,  they  do  provide  a  means  by  which  the  contrac- 
tor's efforts  to  comply  with  its  affirmative  action  and 
equal  employment  opportunity  obligations  can  be  evalu- 
ated.  The  EOS  should  determine  what  the  contractor  has 
done  and  document  the  case  file  accordingly. 

(2)  Work  Place  Modifications:   Work  place  modifications, 
such  as  ramps,  specially-marked  parking  spaces,  lowered 
work  tables,  etc.,  may  be  considered  action  steps  which 
a  contractor  can  take  in  meeting  its  obligations  under 
the  regulations  to  take  affirmative  action,  conduct 
positive  outreach  and  recruitment,  and  implement 
action-oriented  programs.   In  addition,  such  modifica- 
tions made  on  behalf  of  specific  individuals  may  be 
considered  accommodations. 

(j)   Sheltered  Workshops:   Contractors  may  not  substitute 

contracts  with  sheltered  workshops  for  their  own  affirmative 
action  efforts.   Where  the  sheltered  workshop  trains 
employees  for  the  contractor  and  the  contractor  is  obligated 
to  hire  the  trainees,  such  relationships  may  be  included  in 
the  contractor's  AAP(s) . 
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3102  AVAILABILITY  OF  THE  AAP(s)  FOR  INSPECTION 

41  CFR  60-250. 5(c)  and  41  CFR  60-741. 5(d)  require  that  the 
contractor  post  in  a  conspicuous  place,  available  to  both 
employees  and  applicants  for  employment,  a  notice  which  states 
that  the  38  U.S.C.  2012  and  Section  503  AAP(s)  is  available  for 
inspection  to  any  employee  or  applicant  for  employment,  upon 
request.   The  notice  must  include  the  location  and  hours  during 
which  the  program  may  be  obtained  (e.g.,  "the  AAP  is  available  in 
the  personnel  office  during  regular  business  hours") .   The  EOS 
must  determine  whether  such  a  notice  is  posted  and  if  it  meets 
the  requirements  of  the  regulations.   The  EOS  should  address  this 
in  the  onsite  report. 

3103  COMPLIANCE  WITH  THE  VETS  100  REPORT 

Each  contractor  covered  by  the  requirements  of  41  CFR  Part  60-250 
must  report,  at  least  annually,  the  number  of  special  disabled 
veterans  and  the  number  of  veterans  of  the  Vietnam  era  in  its 
workforce,  by  job  category  and  hiring  location.   The  contractor 
must  also  report  the  total  number  of  new  employees,  special 
disabled  veterans  and  veterans  of  the  Vietnam  era,  hired  during 
the  period  covered  by  the  report.   The  report  is  to  be  submitted 
to  the  Office  of  the  Assistant  Secretary  for  Veterans1  Employment 
and  Training  no  later  than  March  31  of  each  year,  on  the  form 
titled  "Federal  Contractor  Veterans'  Employment  Report  (VETS 
100)."   See  Figure  3-3.   The  EOS  will  determine  whether  the 
required  report  was  submitted  in  a  timely  manner.   Compliance 
with  this  requirement  will  be  recorded  as  part  of  the  onsite 
report.  Noncompliance  will  be  cited  as  a  deficiency  in  compliance 
review  closure  documents. 

3J  LINKAGE 

3J0  0        LINKAGE  UNDER  EXECUTIVE  ORDER  AAPs 

(a)  Linkage  Requirement:   As  a  routine  part  of  a  compliance 
review,  EOSs  are  required  to  make  community  contacts  to 
determine  whether  contractors  have  made  good  faith  efforts 
towards  achieving  their  affirmative  action  objectives.   In 
order  to  make  this  good  faith  determination,  the  EOS  must 
have  knowledge  of  the  resources  available  in  the  community 
that  can  provide  assistance  to  contractors  in  resolving 
employment  deficiencies.   Linkage  involves  OFCCP  efforts  to 
facilitate  and  encourage  working  relationships  between 
contractors  and  community  recruitment  resources. 

(b)  Linkage  Goals: 

(1)   To  increase  employment  opportunities  available  to 
minorities,  women,  individuals  with  handicaps,  and 
Vietnam  era  and  special  disabled  veterans; 
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(2)  To  enhance  the  effectiveness  of  OFCCP's  compliance 
activities  by  providing  EOSs  with  additional 
recruitment  sources  which  may  be  recommended  to 
contractors ; 

(3)  To  assist  Federal  contractors  in  meeting  their 
affirmative  action  hiring  and  promotion  goals;  and 

(4)  To  increase  cooperation  between  private  sector 
employers  and  community  recruitment  resources. 

(c)  Where  Linkage  Is  Required:   Linkage  is  the  successful 
outcome  of  a  process  wherein  Federal  contractors  agree  to 
contact  recruitment/ referral  sources  which  are  likely 
prospects  for  helping  the  employer  acquire  applicants  from 
the  covered  groups.   Such  efforts  will  be  made  with 
contractors  who  are  undergoing  compliance  reviews,  the 
findings  of  which  reveal  that  the  contractor  has  made 
insufficient  good  faith  efforts  at  generating  appropriate 
applicants  to  meet  affirmative  action  needs.   Before 
contractors  are  urged  to  use  such  resources,  those  organi- 
zations will  be  contacted  to  affirm  that  they  may  be  of 
assistance. 

(d)  Implementation  of  Linkage:   Where  linkage  is  required,  the 
following  actions  will  be  taken  by  all  EOSs  to  establish 
linkage  during  the  normal  course  of  a  compliance  review: 

(1)  The  EOS  will  identify  those  job  groups  in  the  contrac- 
tor's workforce  where  goals  were  established  and  there 
was  employment  activity,  but  the  goals  were  not  met. 

(2)  The  EOS  will  evaluate  the  contractor's  good  faith 
efforts  to  identify  possible  sources  for  minorities  and 
women  for  those  underutilized  job  groups  where  there 
was  activity  and  the  goals  were  not  met. 

(3)  The  EOS  will  contact  all  appropriate  linkage  resources 
to  obtain  specific  information  on  availability  of 
applicants  and  potential  trainees  for  positions  in  the 
areas  of  underutilization.   If  possible,  the  EOS  will 
arrange  a  meeting  between  the  recruitment/referral 
resources  and  the  contractor. 

(4)  Where  a  resource  indicates  that  it  can  provide 
applicants  or  trainees,  the  EOS  will  include  the 
contractor's  commitment  to  utilize  the  linkage  source 
along  with  other  actions  in  the  Letter  of  Commitment  or 
in  the  Conciliation  Agreement. 
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(5)   Semiannual  progress  reports  will  be  required  under 

Conciliation  Agreements  and/or  Letters  of  Commitments. 
These  reports  will  contain: 

(i)       Total  hire  activity  by  job  group,  broken  out 
by  sex,  race,  and  other  covered  group  status; 
and 

(ii)       Total  hire  activity  and  number  of  persons 

referred  for  each  linkage  source  agreed  to  in 
the  Conciliation  Agreement  or  Letter  of 
Commitment,  broken  out  by  sex,  race,  and 
other  covered  group  status. 

(e)   Where  Linkage  Is  Not  Required:   Regardless  of  recruitment 
sources  being  used,  if  a  contractor's  utilization  approxi- 
mates availability  for  a  given  job  group,  then  availability 
of  minorities/women  would  not  appear  to  be  a  problem  and  the 
EOS  is  not  required  to  propose  any  linkage  activity. 
Linkage  is  also  not  required  if,  after  community  resource 
files  are  reviewed  and  appropriate  contacts  are  made  with 
potential  recruitment/ referral  sources,  those  sources 
indicate  that  they  are  unable  to  provide  assistance. 

3J01        LINKAGE  FOR  INDIVIDUALS  WITH  HANDICAPS  AND  COVERED 
VETERANS 

(a)  When  Linkage  Is  Required:   Linkage  involving  recruitment/ 
referral  sources  for  individuals  with  handicaps,  Vietnam  era 
veterans,  and  special  disabled  veterans  is  necessary  when 
(1)  review  of  employee  records,  applications  and/or  appli- 
cant flow  logs  shows  that  there  are  few  or  no  employees  or 
applicants  who  are  members  of  these  covered  groups  (this  is 
usually  coupled  with  failure  to  identify  and/or  monitor 
applicants  from  these  groups)  or  (2)  there  are  few  such 
applicants  and  there  is  no  effective  outreach  and 
recruitment  for  persons  from  these  groups. 

(b)  Resolution  Documents:   Linkage  effected  for  individuals  with 
handicaps  and  covered  veterans  will  be  included  in  a 
Conciliation  Agreement  or  Letter  of  Commitment,  as 
appropriate . 

3J02        CONFIRMATION  LETTER 

At  the  conclusion  of  the  review,  the  EOS  will  send  a  letter  to 
the  linkage  sources  notifying  them  of  the  agreement  with  the 
contractor.   A  copy  will  be  sent  to  the  contractor.   Also,  a  copy 
of  the  letter  will  be  maintained  in  the  case  file.   See  Figure 
3-4  for  a  sample  letter. 
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3 JO 3        VOLUNTARY  (INFORMAL)  LINKAGE 

EOSs  should  discuss  with  the  contractor  any  appropriate 
recruitment/referral  sources  that  the  contractor  is  not  utilizing 
even  though  a  linkage  is  not  required. 

3K         EMPLOYMENT  DISCRIMINATION  -  GENERAL 

3K00        INTRODUCTION 

(a)  Material  Covered:   This  Section  concerns  investigative 
techniques  for  employment  discrimination.   It  concentrates 
on  the  processes  used  onsite  to  gather  relevant  facts  and 
how  to  analyze  those  facts  to  determine  whether  they  prove 
discrimination.   The  theoretical  bases  for  the  discrimina- 
tion proofs  are  covered  in  Chapter  7.   The  SCRR  Potential 
Discrimination  Worksheets  and  their  instructions,  which  are 
designed  to  illustrate  the  investigative  process  discussed 
in  this  Chapter,  are  provided  in  Appendix  3A.   Remedies  are 
described  in  Chapter  7. 

(b)  Applicability:   The  remainder  of  this  Chapter  is  primarily 
applicable  to  identifying  employment  discrimination  in 
selections  under  Executive  Order  11246.   The  techniques 
discussed  apply  to  discrimination  based  on  minority  status 
(as  defined  in  (d)  below) ,  sex,  and,  where  data  are  avail- 
able and  discrimination  suspected,  can  be  applied  to 
discrimination  in  selections  based  on  religion  or  national 
origin  (see  Section  3H03) .   While  some  of  the  techniques  can 
be  used  in  cases  based  on  handicap  or  covered  veterans 
status,  these  cases  generally  do  not  involve  quantitative 
analysis  and  often  do  involve  unique  issues — such  as  whether 
a  person  meets  the  statutory  definition  of  "handicap,"  or 
the  contractor's  obligation  to  make  reasonable 
accommodation — that  are  beyond  the  scope  of  this  Chapter 
(see  Chapter  6) .   Also  note  that  use  of  the  phrase  "members 
of  a  minority  group  and  women"  is  used  as  a  shorthand  term 
and  is  not  meant  to  imply  that  other  groups  such  as 
nonminority/males  are  not  protected  from  employment 
discrimination. 

(c)  Title  VII  Principles:  It  is  OFCCP  policy,  in  conducting 
analyses  of  potential  discrimination  under  the  Executive 
Order,  to  follow  Title  VII  principles. 

(d)  Use  of  Term  Minorities:   Minorities  are  those  minority 
groups  for  whom  EEO-1  reporting  is  required — i.e.  Blacks, 
Hispanics,  Asians/Pacific  Islanders,  and  American 
Indians/Alaskan  Natives.   As  used  in  onsite  analysis  of 
potential  discrimination  issues,  minorities  means  the 
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particular  minority  group  or  groups  for  whom  a  problem  has 
been  identified  (see  Sections  3K03(a)(2)  and  3K03 (b)(2) 
below) . 

(e)   Use  of  Term  Statistical  Significance:   The  term  statistical 
significance  relates  to  the  likelihood  a  result  occurred  by 
chance.   Normally,  if  that  likelihood  is  5%  (.05)  or  less, 
the  result  is  considered  statistically  significant.   In  an 
employment  discrimination  case,  what  is  often  being  compared 
is  a  disparity  in  selection  rates,  wages,  etc.  for  members 
of  a  minority  group/women  vs.  others.   Where  that  disparity 
is  statistically  significant  at  the  .05  level  (e.g.,  would 
occur  by  chance  only  5%  of  the  time  or  less) ,  there  is  a 
good  probability  that  some  other  factor — potentially 
discrimination — caused  the  disparity. 

(1)  Normal  Measurement;   In  most  instances,  the  formula 
provided  in  Appendix  A  (SCRR  Worksheet  17-12a)  may  be 
used.   This  formula  yields  the  number  of  standard 
deviations  in  the  difference  between  the  selection 
rates,  etc.,  for  the  groups  being  examined.   The  5% 
level  noted  above  is  approximately  egual  to  2  standard 
deviations. 

(2)  Measurement  with  Small  Numbers:   Where  the  numbers 
being  examined  are  small,  the  standard  deviation 
measurement  described  above  may  not  be  meaningful. 
More  specifically,  if  the  number  of  total  persons 
(minority  group  members/women  plus  others)  in  the  pool 
(of  applicants,  of  candidates)  is  less  than  30  and  the 
number  of  expected  minority/female  selections  is  less 
than  5,  a  small  numbers  test  (preferably  Fisher's 
exact)  should  be  used.   The  number  of  expected 
minority/female  selections  may  be  found  by  multiplying 
the  overall  selection  rate  by  the  number  of  minority/ 
female  candidates  (see  IRA  instructions  in  Appendix  2A 
for  examples) .   Where  the  analysis  being  conducted 
meets  these  two  conditions,  the  EOS  should  contact 
appropriate  AO/RO  personnel,  and  ask  that  a  Fisher's 
exact  test  (which  has  been  supplied  in  a  computer 
program)  be  run  on  the  data.   Rather  than  yielding  the 
number  of  standard  deviations,  Fisher's  exact  directly 
measures  the  probability  that  a  difference  in  selection 
rates,  etc.  would  occur  by  chance.   Therefore,  a 
Fisher's  result  of  5%  (.05)  or  less  is  normally 
considered  statistically  significant. 

(3)  Cautionary  Note  on  Very  Large  Numbers:   With  very  large 
numbers,  there  may  be  statistical  significance  but  no 
adverse  impact  (see  Chapter  7,  Section  7E06(b)). 
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Therefore,  if  there  are  very  large  numbers  in  a  re- 
fined IRA,  go  on  to  compute  statistical  significance 
even  if  there  is  no  adverse  impact. 

(4)   Statistics  Do  Not  Stand  Alone:   In  the  last  analysis, 
all  discrimination  cases  are  evaluated  on  the  totality 
of  the  evidence.   Although  statistical  significance  at 
the  5%  level  (2  standard  deviations  or  .05,  as  appro- 
priate) is  usually  needed  to  establish  a  prima  facie 
pattern  or  practice  case  of  discrimination,  where  there 
is  additional  evidence  of  discrimination  statistical 
significance  may  not  be  necessary.   In  such  a  case, 
statistical  test  results  should  still  be  included  since 
the  degree  of  difference  in  selection  rates,  etc.  would 
be  weighted  along  with  the  other  evidence  of  discrim- 
ination. 

(f)   Potential  Discrimination  Worksheets:   Use  of  the  SCRR 

Potential  Discrimination  Worksheets  included  in  Appendix  3A 
is  strongly  encouraged  but  optional.   However,  the  "Key 
Factors"  given  at  the  beginning  of  the  instructions  for  each 
Worksheet  must  be  addressed  in  the  investigation  if  the 
Worksheet  itself  applies  to  the  problem  involved  (for  exam- 
ple, Worksheet  17-3  applies  to  individual  cases,  while 
Worksheet  17-4  (and  some  others)  apply  to  pattern  or 
practice  cases) .   The  organization  of  the  remainder  of  this 
Chapter  generally  parallels  that  of  the  Worksheets.   The 
"Key  Factors,"  therefore,  provide  a  summary  of  the  major 
points  discussed  from  here  on  in  this  Chapter. 

3K01       ANALYSIS  OF  PROBLEM  AREAS 

At  the  conclusion  of  the  desk  audit,  all  areas  of  potential 
employment  discrimination  are  listed  on  page  17  of  the  SCRR.   The 
precision  with  which  such  problem  areas  could  be  identified  at 
desk  audit  depended  upon  the  quality  of  the  data  submitted  for 
desk  audit.   Once  onsite,  it  is  usually  necessary  for  the  EOS  to 
refine  the  data  used  at  desk  audit  to  verify  that  the  potential 
problem  areas  identified  represent  real  issues  as  opposed  to 
those  growing  out  of  confusion  about  the  meaning  of  the  data. 

3K02        INTERVIEWING 

(a)   Interview  before  Examining  Records:   It  is  preferable  to 

interview  contractor  officials  concerning  their  employment 
processes  and  procedures  before  reviewing  the  company 
records.   As  a  general  rule,  the  EOS  does  not  know  enough 
about  the  selection  processes  and  criteria  before  going 
onsite  to  make  intelligent  decisions  about  which  records  to 
examine  and  what  to  look  for  in  the  records.   The  EOS  should 
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inform  the  contractor  officials,  however,  that  it  may  be 
necessary  to  interview  them  further  after  examining  the 
records . 

(b)   Initial  Onsite  Interviews:   Initial  onsite  interviews  about 
potential  problem  areas  identified  at  desk  audit  should 
concentrate  on  the  employment  process  involved  with  the 
problem  area  being  examined.   The  information  gained  will 
permit  the  EOS  to  make  some  decisions  about  data  refinement 
(discussed  below)  and  whether  to  proceed  on  the  basis  of  an 
individual  case  or  a  class  case.   Each  discussion  with 
contractor  officials  should  be  documented  and,  where 
possible,  signed  statements  should  be  obtained  (see  Section 
3D03 (d)  above) . 

3K0  3        DATA  REFINEMENT 

The  file  should  explain  the  rationale  for  the  EOS'  decisions 
about  data  refinement. 

(a)   Refined  Impact  Ratio  Analysis:   At  desk  audit,  the  EOS  will 
have  conducted  Impact  Ratio  Analyses  (IRAs  -  see  Chapter  2, 
Section  20  and  the  instructions  for  SCRR  page  15)  to 
identify  areas  where  employment  activity  should  be 
investigated  further  onsite.   However,  data  provided  for 
desk  audit  are  rarely  more  detailed  than  by  job  group.   Job 
group  data,  while  sufficient  for  an  initial  analysis,  must 
be  refined. 

(1)  True  Candidate  Pools:   Job  group  data  may  have 
reflected  decisions  for  jobs  with  different  candidate 
pools.   For  example,  hires  into  a  Scientist  II  job 
group  may  include  Chemists  and  Physicists,  and  would 
need  refinement  to  compare  Chemist  applicants  with 
Chemist  hires  and  Physicists  applicants  with  Physicist 
hires.   (Please  note,  however,  that  refinement  may  also 
increase  the  pool — for  example,  it  may  be  found  that 
several  entry  level  job  groups  draw  from  the  same 
applicant  pool.)   Also,  job  group  data  may  contain 
persons  who  applied/became  eligible  for  selection  after 
the  date  of  the  last  selection.   It  is,  therefore, 
usually  necessary  to  refine  data  so  that  they  reflect 
selection  for  jobs  with  similar  gualif ication 
requirements  from  among  persons  who  were  in  the  pool 
when  the  selections  occurred.   See  SCRR  Worksheet  17-1 
and  the  accompanying  instructions  for  further  examples. 

(2)  Particular  Minority  Group:    If  the  adverse  IRA  under 
investigation  is  for  minorities  in  the  aggregate  (i.e. 
the  EOS  has  not  already  narrowed  the  focus  to 
particular  minority  groups — see  Chapter  2,  Section 
2O02) ,  it  should  now  be  refined  to  determine  for  which 
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minority  group(s)  selection  is  adverse,  and  subsequent 
analyses  focused  on  that  group (s).   See  the  instruc- 
tions for  SCRR  Worksheet  17-1  for  further  guidance. 

(3)   Lack  of  Data:   If  the  contractor  has  not  maintained 
records  sufficient  to  permit  refining  the  IRA  to 
identify  the  job  title (s)  for  which  selection  was 
adverse,  the  EOS  should  cite  the  contractor  for  a 
violation  of  41  CFR  Part  60-3.   See  Chapter  2,  Sections 
2G14(d),  2H01(a)  for  a  discussion  of  41  CFR  Part  60-3 
data  requirements.   If  the  job  group  is  underutilized 
for  the  group  for  whom  the  IRA  is  adverse  (and/or 
titles  within  the  group  are  underutilized) ,  the  EOS 
should  also  specifically  cite  41  CFR  60-3. 4D  which 
permits  OFCCP  to  draw  an  inference  of  adverse  impact 
where  such  underutilization  is  present  and  the  con- 
tractor has  failed  to  maintain  the  required  data. 

(b)   Refined  Concentrations/Underrepresentations :   On  SCRR  page 
14,  the  EOS  recorded  results  of  his/her  review  of  the 
workforce  analysis  for  concentrations  and  underrepresen- 
tations.   Such  employment  patterns  may  have  developed  at  any 
time  in  the  past.   The  purpose  of  SCRR  Worksheet  17-2  is  to 
determine  whether  factors  contributing  to  those  patterns 
continued  into  the  normal  liability  period  (i.e.  for  a 
compliance  review,  the  two  year  period  preceding  the 
contractor's  receipt  of  the  Scheduling  Letter). 

(1)  Openings  and/or  Potentially  Discriminatory  Policy: 
During  the  normal  liability  period:  (1)  were  there 
openings  in  underrepresented  job  area(s)  that  have 
similar  qualification  requirements  to  areas  where 
members  of  a  minority  group  or  women  are  concentrated? 
or  (2)  was  there  an  employment  policy  or  system  in 
effect  that  served  to  create  or  maintain  the  concen- 
tration? (An  analysis  for  similar  factors  may  also  be 
done  for  areas  where  there  is  underrepresentation  but 
no  associated  concentration.)   If  there  was  no  such 
activity  or  policy  in  effect  into  the  normal  liability 
period,  the  area  need  not  be  pursued  further  for 
potential  discrimination.   See  the  instructions  for 
SCRR  Worksheet  17-2,  and  the  discussion  of  continuing 
violations  in  Chapter  7,  Section  7B01. 

(2)  Particular  Minority  Group:    If  the  workforce  pattern 
under  investigation  is  reachable  during  the  normal 
liability  period  (per  (1)  immediately  above)  and  is  for 
minorities  in  the  aggregate  (i.e.  the  EOS  has  not 
already  narrowed  the  focus  to  particular  minority 
groups — see  Chapter  2,  Section  2N00) ,  it  should  now  be 
refined  to  identify  the  particular  minority  group (s) 
that  are  concentrated/underrepresented  in  the  area. 
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Subsequent  analyses  will  then  be  focused  on  that 
group (s) . 

3K04        EMPLOYMENT  DISCRIMINATION  THEORIES 

While  the  following  discussion  frequently  mentions  the  two  major 
theories  of  employment  discrimination  (disparate  treatment  and 
disparate  impact) ,  it  is  important  to  note  that  there  are  no 
rigid  guidelines  on  when  the  particular  theories  are  used.   In 
order  to  provide  structure  to  the  investigation  and  for  ease  of 
analysis,  this  Chapter  recommends  that  objective  criteria  be  an- 
alyzed first  and  that  subjective  criteria  be  addressed  only  where 
the  objective  criteria  do  not  account  for  the  bottom  line  effect 
(see  Sections  3M02 ,  3M03  and  3000) .   Also,  this  Manual  generally 
discusses  the  disparate  impact  theory  in  relationship  to  objec- 
tive criteria  rather  than  to  subjective  criteria  although  both 
impact  and  treatment  theories  may  be  applied  to  subjective 
criteria.   The  U.S.  Supreme  Court  in  Watson  v.  Fort  Worth  Bank  & 
Trust,     U.S.     (June  29,  1988),  stated  that  "...subjective  or 
discretionary  employment  practices  may  be  analyzed  under  the  dis- 
parate impact  approach  in  appropriate  cases."   EOSs  should  con- 
centrate on  developing  sufficient  facts  to  show  that  the  problem 
being  investigated  was  caused  by  discrimination  and  not  become 
overly  concerned  about  the  theory  of  discrimination  involved. 
See  Chapter  7  for  a  complete  discussion  of  the  different  proofs. 

3K0  5        INDIVIDUAL  VS.  PATTERN  OR  PRACTICE 

The  first  step  in  analyzing  a  problem  area  is  to  determine 
whether  it  involves  an  "individual"  or  "pattern  or  practice" 
problem.   The  investigative  processes  and,  to  some  extent,  the 
methods  of  proof,  differ  for  individual  and  pattern  or  practice 
cases. 

(a)   Identifying  Individual  Cases;   Individual  cases  are  those 
which  are  based  upon  what  happened  to  an  identified  indi- 
vidual.  The  most  common  way  to  develop  an  individual  case 
is  to  reconstruct  the  selection  decision  and  make  one-on-one 
comparisons  of  candidates  (cohort  analysis) .   The  decision 
about  whether  a  case  is  individual  or  pattern  or  practice  is 
based  primarily  upon  whether  a  properly  refined  IRA  or  other 
analysis  shows  a  statistically  significant  difference  in 
selection  rates,  wages,  etc.  using  a  statistical  test  appro- 
priate to  the  numbers  involved  (see  Section  3K00(e)  above).* 


*Some  cases,  however,  are  inherently  pattern  or  practice  regard- 
less of  any  statistics  or  the  number  of  persons  affected — such  as 
a  case  based  on  a  specific  policy  (for  example,  a  discriminatory 
maternity  leave  policy) . 
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However,  where  the  essence  of  the  case  is  suspected  discrim- 
ination against  a  few  identified  individuals,  an  individual 
analysis  is  more  appropriate.   Contractors  are  given  initial 
notice  of  individual  discrimination  in  a  Notice  of  Viola- 
tions (see  Section  3T  below) . 

(b)  Identifying  Pattern  or  Practice  Cases:   Pattern  or  practice 
cases  are  based  upon  the  contractor's  regular  or  normal  way 
of  making  employment  decisions.   Pattern  or  practice  cases 
look  at  how  members  of  a  minority  group  or  women,  as  a  group 
(as  opposed  to  individual  members  of  a  group) ,  are  affected 
by  the  contractor's   policies  and  practices.   A  few 
individual,  isolated  cases  of  discrimination  do  not  make  a 
pattern  or  practice.   The  usual  way  to  establish  a  pattern 
or  practice  case  is  through  the  use  of  statistics  to  show 
the  "impact"  of  the  contractor's  employment  policies  or 
practices  and/or  a  statistical  analysis  of  the  "treatment" 
of  members  of  a  minority  group  or  women  by  the  contractor. 
For  example,  in  a  statistical  disparate  treatment  pattern  or 
practice  case,  the  difference  between  the  selection  rate  of 
members  of  a  minority  group/women  and  others  is  extreme 
enough  to,  in  itself,  suggest  discrimination.   "Extreme 
enough"  in  this  context  means  statistically  significant. 

See  discussion  of  statistical  significance  in  3K00(e)  and  in 
Chapter  7.   Contractors  are  given  notice  of  a  pattern  or 
practice  case  in  a  Predetermination  Notice  (see  Section  3P) . 

(c)  Series  of  Cohorts:   A  series  of  cohorts  (see  Section  3K05(a) 
above)  alone  does  not  usually  establish  a  pattern  or 
practice  case.   A  series  of  such  cohorts  is  a  perfectly 
legitimate  basis  for  seeking  relief  for  the  specific 
individuals  involved.   It  does  not,  however,  automatically 
create  a  presumption  that  any  other  members  of  the  minority 
group  or  any  other  women  were  also  potential  victims. 

(d)  Discrimination  Victims  in  Pattern  or  Practice  Cases:   Once  a 
pattern  or  practice  is  established,  the  EOS  does  not  need  to 
show  that  each  minority/female  was  a  victim.   The  presump- 
tion is  that  each  was,  unless  the  contractor  can  show  other- 
wise, by  demonstrating,  for  example,  that  there  was  no  job 
opening  at  the  time  the  individual  applied,  that  a  better 
qualified  person  was  selected,  or  any  other  legitimate 
nondiscriminatory  reason.   A  pattern  or  practice  case, 
therefore,  always  has  the  potential  of  securing  more  relief 
than  a  series  of  individual  cases,  and  is  the  preferred 
approach  where  a  potential  class  of  members  of  a  minority 
group  or  women  is  involved.   Normally,  if  a  properly  refined 
IRA  is  adverse  and  the  numbers  are  sufficiently  large,  a 
pattern  or  practice  approach  should  be  attempted  (see 
further  discussion  of  this  matter  in  Chapter  7). 
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(e)   Efficiency  in  Choice  of  Case:   Whether  to  proceed  on  an 

individual  or  a  pattern  or  practice  basis  is  also  a  matter 
of  practical  judgment.   Where  the  number  of  selections/ 
persons  in  the  pool  is  relatively  small,  the  most  efficient 
use  of  review  time  may  be  an  individual  analysis.   Where, 
however,  the  number  of  selections/persons  in  the  pool  is 
large,  a  pattern  or  practice  analysis  is  normally  more 
efficient  than  going  through  the  files/other  data  to 
reconstruct  each  selection  decision  on  a  case-by-case  basis. 

3L         INDIVIDUAL-TYPE  DISCRIMINATION 

3 LOO       MATERIAL  COVERED 

The  detailed  steps  to  follow  in  investigating  individual-type 
discrimination  cases  are  set  out  on  SCRR  Worksheets  17-3a  and 
17-3b.   Also,  see  the  instructions  that  accompany  those  SCRR 
pages.  The  material  contained  in  the  following  sections  is  more 
general  in  nature. 

3L01        IDENTIFYING  THE  EMPLOYMENT  PROCESS 

In  most  selection  decisions  there  are  several  candidates  compet- 
ing for  a  particular  job  opening,  and  their  relative  qualifica- 
tions  are  compared  to  determine  who  is  the  best  qualified. 
Therefore,  the  EOS  should  obtain  from  the  EEO  Coordinator  and/or 
main  selecting  official  both:  (1)  the  minimum  objective  criteria 
a  person  must  meet  to  be  considered;  and  (2)  what  factors  are 
most  important  in  choosing  among  those  who  meet  minimum 
standards.   Some  selection  decisions,  however,  are  not  dependent 
on  an  opening.   Rather  than  competing  with  others,  a  person  is 
supposed  to  be  selected  as  soon  as  he/she  individually  meets  a 
given  standard.   This  is  most  common  in  career  ladder  promotions. 
In  these  cases,  the  EOS  need  only  obtain  the  minimum  objective 
criteria . 

3L0  2        EVALUATION  FOR  INDIVIDUAL  DISPARATE  IMPACT 

Before  beginning  the  analysis,  examine  the  stated  selection 
criteria.   In  an  individual-type  analysis,  a  criterion  may  have 
been  applied  only  to  one  or  a  few  persons  and,  thus,  the 
contractor's  data  may  show  no  significant  adverse  impact.   The 
criterion,  however,  may  have  a  foreseeable  adverse  impact  on  a 
minority  group(s)  or  women  based  on  wider  societal  data.   For 
example,  given  national  statistics  on  height,  a  minimum  height 
requirement  of  6  feet  would  have  a  foreseeable  adverse  impact  on 
women,  Hispanics  and  Asians.  If  a  minority/woman  is  rejected 
because  of  a  criterion  with  such  foreseeable  impact,  it  is  an 
individual  disparate  impact  case.   The  minority/woman  is  due 
relief  unless  the  contractor  can  show  evidence  of  job  relatedness 
or  business  necessity  (see  Chapter  7,  Section  7E) .   If  no 
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minority  or  woman  was  rejected  because  of  the  criterion  with 
foreseeable  adverse  impact,  the  contractor  should  be  informed 
that  it  must  be  prepared  to  justify  use  of  the  criterion  as  job 
related  or  required  by  business  necessity  if  the  criterion  does 
eliminate  members  of  a  minority  group  or  women  in  the  future. 

3L03        EVALUATION  FOR  INDIVIDUAL  DISPARATE  TREATMENT 

(a)  Records:   Obtain  the  records  necessary  for  the  analysis 
(usually  the  applications  of  the  minority  group  members  or 
women  rejected  and  of  others  selected) .   The  minimum 
information  needed  from  these  records  is: 

(1)  The  date  each  minority  or  woman  applied  (if  applica- 
tion is  not  a  part  of  the  process,  enter  the  date 
he/she  entered  the  source  group  for  selection  for  hire, 
promotion,  etc.); 

(2)  The  date  each  nonminority/male  was  selected;  and 

(3)  The  level  of  each  person's  qualifications  on  the 
contractor's  objective  criteria.   (It  is  not  necessary 
to  consider  the  contractor's  subjective  criteria  at 
this  stage.   The  concern  is  to  establish  that  the 
minority  group  member  or  woman  not  selected  was  at 
least  as  well  qualified  as  the  person  selected  on  the 
basis  of  objective  qualifications.   It  is  up  to  the 
contractor  to  raise  any  subjective  elements  as  a 
response  to  the  case.   The  differences  between 
objective  and  subjective  criteria  are  discussed  below.) 

(b)  Analysis:   Compare  each  minority's/woman's  level  of 
qualifications  on  the  contractor's  objective  criteria  with 
those  of  nonminorities/males  selected  when  he/she  was  in  the 
candidate  pool.   If  the  minority  or  woman  was  equally  or 
better  qualified  than  one  or  more  of  those  selected  when 
he/she  was  in  the  pool,  ask  the  contractor  the  reason  why 
the  nonminority/male  was  selected  (SCRR  Worksheet  17-3a) . 

(c)  Contractor's  Response:   SCRR  Worksheet  17-3b  is  used  to 
record  and  evaluate  the  contractor's  explanation  of  why  the 
nonminority/male  was  selected.   The  usual  response  in  this 
type  of  case  is  that  the  person  selected  was  better  quali- 
fied or  there  was  some  impediment  to  the  selection  of  the 
minority  or  woman.   These  responses  are  referred  to  as  the 
contractor's  articulated  nondiscriminatory  reasons.   If  the 
contractor  offers  a  response,  then  the  EOS  must  determine 
whether  the  response  is  a  pretext. 

(d)  Pretext:   Pretext  means  that  the  reason  offered  by  the 
contractor  for  selecting  the  nonminority/male  is  not  true. 
Further  investigation  and  analysis  is  usually  necessary  in 
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order  to  determine  whether  the  contractor's  articulated 
reason  for  selecting  the  nonminority/male  was  a  pretext. 
The  investigation  should  determine  whether  the  contractor's 
stated  reason  is  true,  evenly  applied,  and  without  disparate 
impact.   For  example,  where  the  contractor  asserts  that  a 
White  male  was  selected  for  a  job  because  he  had  an  MA,  at 
least  three  types  of  inquiries  could  be  made.   First,  it 
should  be  determined  whether,  in  fact,  the  White  applicant 
had  an  MA.   If  not,  the  contractor's  assertion  does  not 
explain  the  selection  and  has  been  shown  to  be  a  pretext. 
If  the  White  does  have  an  MA,  it  should  be  determined 
whether  the  MA  requirement  was  evenly  applied  (e.g.,  Did  the 
Black  also  have  an  MA?   Has  the  contractor  consistently 
preferred  applicants  with  an  MA  in  similar  employment 
contexts?) .   This  is  a  disparate  treatment  inquiry  and 
should  be  conducted  in  the  same  manner  as  other  comparative 
disparate  treatment  analyses.   If  the  MA  requirement  is  true 
and  is  evenly  applied,  then  the  EOS  should  consider  whether 
it  has  an  unjustified  adverse  impact  (e.g.,  Does  the  MA 
requirement  have  an  adverse  impact  against  Blacks  and,  if 
so,  is  it  justified?).   See  the  instructions  for  SCRR  Work- 
sheet 17-3b  and  Chapter  7,  Section  7D05(g)  for  further 
discussion  of  pretext. 

3M  PATTERN  OR  PRACTICE  -  GENERAL 

3M0  0        INTRODUCTION 

(a)  Causation :   Since  pattern  or  practice  cases  can  involve 
extremely  complex  fact  situations,  it  is  very  important  to 
proceed  with  the  investigation  in  an  organized  manner.   It 
is  important  to  never  lose  sight  of  the  purpose  of  the  in- 
vestigation, namely  to  determine  whether  the  problem  being 
investigated  was  caused  by  legitimate  factors  or  by  discrim- 
ination.  The  EOS'  objective  in  the  investigation  is  to  find 
out  what  caused  the  problem. 

(b)  SCRR:   SCRR  Worksheet  17-4  may  be  used  to  record  the 
contractor's  process,  the  individual  steps  in  that  process, 
who  makes  the  employment  decisions,  the  selection  criteria, 
how  the  criteria  are  used,  and  the  steps  in  the  process 
where  members  of  a  minority  group  or  women  are  dispropor- 
tionately screened  out.   In  addition,  provision  is  made  for 
determining  whether  the  selection  criteria  are  uniformly 
administered. 

3M01       ANALYZING  THE  EMPLOYMENT  PROCESS 

(a)   Identifying  and  Mapping  the  Employment  Process:   The  first 

step  in  the  investigation  is  to  determine  how  the  employer's 
process  works  (Column  "b"  of  SCRR  Worksheet  17-4).   This 
involves  identification  of  all  the  steps  and  decision  points 
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involved  in  getting  to  the  job  or  opportunity  being  inves- 
tigated.  The  process  usually  will  consist  of  things  the 
employee/applicant  must  do,  such  as  apply  for  the  oppor- 
tunity, and  decision  points  resulting  in  selection,  such  as 
an  interview.   Once  the  employer's  process  has  been  identi- 
fied, it  is  helpful  to  actually  draw  a  map  of  it,  and 
identify  those  steps  at  which  persons  may  be  screened  out. 

(b)  Identifying  Pass/Fail  Points:   If  a  person  must  successfully 
pass  through  a  certain  step  in  the  process  before  proceeding 
on  to  the  next,  that  step  is  a  pass/fail  point.   If  data  are 
available,  each  pass/fail  point  can  be  examined  to  see  if 
members  of  a  minority  group  or  women  are  being  dispropor- 
tionately screened  out.   However,  if  people  are  not  elimin- 
ated at  separate  steps  but  their  performance  at  each  step  is 
weighted  for  a  final  decision,  then  the  process  as  a  whole 
is  evaluated.   In  evaluating  the  process  as  a  whole,  the  EOS 
should  ask  the  contractor  to  describe  the  importance  of  each 
step  in  the  selection  decision.   Where  the  contractor  can  do 
so  and  data  are  available  on  performance  at  each  step,  the 
EOS  should  accordingly  weight  his/her  analysis  to  attempt  to 
determine  the  particular  factor(s)  that  disproportionately 
eliminated  members  of  a  minority  group  or  women. 

(c)  Identifying  Problem  Steps:   As  an  example,  a  process  may 
consist  of  (1)  filing  an  application;  (2)  screening  for 
possession  of  a  high  school  diploma;  (3)  taking  a  written 
test,  and  (4)  undergoing  an  interview  during  which  the 
applicant  is  selected  or  rejected.   Applicants  must 
demonstrate  they  have  a  high  school  diploma  before  being 
tested,  and  must  pass  the  test  before  being  interviewed. 
Assuming  data  are  available  on  the  total  number  of 
applicants  by  race/sex,  the  number  with  a  high  school 
diploma,  the  test  results,  and  the  results  of  the  interview, 
one  could  determine  the  proportion  of  members  of  a  minority 
group  or  women  eliminated  at  each  step  of  the  process. 

(d)  Lack  of  Data:   If  it  is  impossible  to  determine  at  which 
step  and/or  by  which  criterion  members  of  a  minority  group 
or  women  were  disproportionately  screened  out  because  the 
contractor  failed  to  maintain  adequate  data  as  required  by 
41  CFR  Part  60-3,  cite  the  contractor  for  violating  that 
Part  and  do  the  analysis  based  upon  the  bottom  line  effect 
as  provided  for  in  41  CFR  Part  60-3.   However,  under  such 
circumstances  the  EOS  should  obtain  as  much  information  as 
possible  about  the  process  and  make  every  effort  to  identify 
the  step/criterion  causing  the  problem. 

(e)  Relevant  Pools:   The  relevant  pools  for  each  step  will  be 
the  persons  who  made  it  to  that  step  compared  with  those  who 
made  it  through   that  step.   In  the  example  in  (c)  above,  if 
the  EOS  were  analyzing  a  bottom  line  disparity  in  hiring 

3-41 


rates,  the  EOS  would  first  consider  the  pool  of  all  appli- 
cants to  determine  whether  the  high  school  diploma  require- 
ment has  an  adverse  impact.   If  the  high  school  diploma 
requirement  does  not  fully  explain  the  disparity  in  hiring, 
the  EOS  would  next  determine  whether  the  test  disproportion- 
ately eliminated  members  of  the  minority  group/women. 
Finally,  the  proper  pool  for  evaluating  the  effect  of  the 
interview  would  be  all  applicants  who  have  a  high  school 
diploma  and  passed  the  test.   All  such  persons  meet  the 
"minimum  objective  qualifications"  for  the  job.   From  the 
perspective  of  minimum  objective  qualifications,  they  are 
all  similarly  situated.   Therefore,  any  difference  in  their 
selection  rates  would  be  attributable  to  the  interview. 

3M02        ANALYSIS  OF  SELECTION  CRITERIA  -  SEQUENCE 

Where  practical,  objective  criteria  should  be  analyzed  before 
subjective  criteria.   Objective  criteria  are  generally  easier  to 
analyze  than  subjective  ones.   This  is  because  objective  criteria 
tend  to  result  in  "hard"  data;  e.g.,  whether  or  not  a  person  has 
a  high  school  diploma  is  a  straightforward  determination.   In 
addition,  it  is  relatively  simple  to  determine  if  the  contractor 
uniformly  applied  an  objective  criterion  and  to  assess  its  impact 
upon  members  of  a  minority  group  or  women.   Subjective  decisions 
tend  to  consist  of  judgement  calls  by  the  contractor  and  can  be 
very  hard  to  assess.   Further,  if  data  about  the  application  of 
subjective  criteria  are  lacking,  it  may  be  possible  to  evaluate 
their  effect  by  analyzing  objective  factors  first.   Once  objec- 
tive factors  are  analyzed,  any  residual  disparities  may  be 
attributed  to  subjective  criteria.   Also,  objective  factors  are 
usually  the  ones  first  encountered  in  the  contractor's  employment 
process.   Where  there  are  both  objective  and  subjective  factors, 
the  contractor  will  frequently  assess  the  subjective  through  an 
interview.   However,  the  contractor  will  generally  interview  only 
persons  who  meet  the  minimum  objective  qualifications. 

3M0  3        DISTINGUISHING  OBJECTIVE  VS.  SUBJECTIVE  SELECTION 
CRITERIA 

(a)  Objective  Criteria:  The  central  characteristic  of  an 
objective  criterion  is  that  it  can  be  independently 

verif ied--i . e.  different  people  measuring  objective  criteria 
will  normally  reach  the  same  results.   For  example,  if  the 
criterion  is  possession  of  a  high  school  diploma,  there  is 
normally  no  doubt  whether  a  person  meets  the  criterion. 

(b)  Subjective  Criteria:   Subjective  criteria  require  judgment 
in  their  application.   Therefore,  people  can  differ  on 
whether  a  particular  candidate  possesses  such  a  criterion. 
For  example,  two  selecting  officials  can  easily  differ  on 
whether  a  candidate  "speaks  with  authority." 
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3N  PATTERN  OR  PRACTICE  -  ANALYSIS  OF  OBJECTIVE  CRITERIA/ 

PROCESSES 

3N00       TYPICAL  USES  OF  OBJECTIVE  CRITERIA 

(a)  Selections  From  a  Pool:   In  a  typical  selection  problem,  the 
EOS  will  be  examining  what  caused  a  significant  disparity  in 
the  selection  rates  of  members  of  a  minority  group/women  and 
others  from  a  pool  of  similarly  situated  persons.   Minimum 
objective  criteria  are  generally  used  to  determine  who  will 
get  into  the  pool  of  candidates.   A  subjective  process,  such 
as  an  interview,  is  generally  used  to  make  selections  from 
the  pool  of  minimally  qualified  candidates. 

(b)  Exclusive  Use  of  Minimum  Objective  Qualifications:   There 
could  be  an  employment  process  where  everyone  who  meets  an 
objective  criterion  is  selected,  such  as  a  promotion  process 
where  persons  are  supposed  to  be  promoted  when  they  have  a 
certain  amount  of  time  in  grade,  or  a  salary  review  process 
where  persons  are  supposed  to  get  a  raise  when  they  receive 
a  college  degree.   In  this  type  of  situation  the  analysis  is 
obviously  confined  to  the  relative  effect  of  the  objective 
criterion. 

(c)  Multiple  Objective  Criteria:   There  may  be  several  objective 
criteria  that  are  critical  to  a  selection  decision.   Where 
there  is  more  than  one  criterion,  the  EOS  must  determine  if 
the  selectee  must  meet  each  criterion  individually  or 
whether  the  contractor  balances  the  criteria  in  reaching  a 
decision.   If  each  criterion  must  be  met,  perform  the 
analysis  for  each  one.   If  they  are  balanced,  analyze  them 
in  the  way  they  are  used  by  the  contractor.   The  EOS  should 
remember,  however,  that  he/she  has  the  ultimate  burden  of 
establishing  that  it  was  discrimination  that  caused  the 
problem. 

3N01       CRITERIA  VERIFICATION  (OBJECTIVE) 

The  first  step  in  analyzing  the  objective  criteria  is  to  deter- 
mine that  they  were,  in  fact,  used  to  make  selections  and  were 
required  of  both  members  of  a  minority  group/women  and  others. 
This  issue  is  addressed  on  SCRR  Worksheet  17-5. 

(a)   Single  Criterion:   In  some  situations,  this  determination  is 
rather  straightforward,  such  as  where  there  is  a  test  and 
the  contractor  maintains  a  list  of  those  tested  and  whether 
they  passed.   Assuming  the  test  results  are  annotated  for 
race/sex,  a  copy  will  readily  show  whether  a  stated  pass 
score  was  uniformly  required  of  all.   However,  where  there 
are  several  criteria,  a  more  detailed  analysis  is  required. 
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(b)  Multiple  Criteria:   Where  there  are  multiple  criteria,  or 
there  is  no  summary  record  available  to  determine  whether 
the  selectees  met  the  criteria,  the  EOS  will  need  to  create 
a  summary  record.   This  can  be  done  by  creating  a  "matrix" 
with  the  criteria  listed  across  the  top  of  a  page  and  the 
names  and  race/sex  of  all  persons  selected  during  the 
relevant  period  down  the  left  side.   The  EOS  will  then  go 
through  the  personnel  files  for  the  persons  selected  and 
note  on  the  sheet  whether  they  satisfied  the  criteria. 

(c)  Interpreting  the  Results  of  Criteria  Verification: 

(1)  When  the  review  of  persons  selected  has  been  completed, 
review  the  matrix  to  see  if  everyone  met  the  criteria. 
It  may  be  concluded  that  the  contractor  did  actually 
use  the  criteria  if  either  everyone  met  the  criteria  or 
there  were  very  few  exceptions.   If  the  criteria  were 
used,  analyze  the  criteria  and  their  use  for 
discrimination  as  discussed  below. 

(2)  If  a  substantial  number  of  selectees  (of  any  race/sex) 
do  not  meet  a  particular  criterion,  the  EOS  may 
discount  the  employer's  statement  that  the  criterion 
forms  a  basis  for  his/her  decision. 

(3)  If  the  contractor  used  the  criteria  in  a  nonuniform 
manner,  that  is,  it  applied  different  standards  to 
members  of  a  minority  group/women  and  others,  this 
probably  indicates  employment  discrimination  based  on 
disparate  treatment,  and  a  disparate  treatment  analysis 
should  be  conducted.   See  SCRR  Worksheet  17-5  and 
accompanying  instructions. 

3N0  2  DISPARATE  IMPACT  ANALYSIS 

A  disparate  impact*  analysis  consists  of  two  steps:  (1)  calcu- 
lating the  adverse  impact  of  the  criterion  and  the  statistical 
significance  of  that  impact;  and  (2)  determining  whether  the 
contractor  can  justify  use  of  the  criterion  based  on  job  related- 
ness  or  business  necessity  (see  Chapter  7,  Section  7E08).   This 
Section  deals  with  step  1.   Step  2  is  normally  completed  follow- 
ing issuance  of  a  Predetermination  Notice  and,  therefore,  is 
addressed  in  Section  3Q00  below. 


*In  Title  VII  case  law  the  terms  disparate  impact  and  adverse 
impact  are  used  interchangeably. 
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(a)  Pool  of  Persons  Used  for  Statistical  Calculation:   In  an 
adverse  impact  calculation,  the  number  of  persons  from  each 
group  who  were  assessed  on  the  criterion  is  compared  to  the 
number  from  each  group  who  met  the  criterion.   This  yields  a 
pass  rate  for  each  group,  and  the  difference  in  pass  rates 
is  then  tested  for  adverse  impact  and  statistical  signifi- 
cance . 

(b)  Identify  the  Nature  of  the  Criteria:   First,  determine 
whether  each  objective  criterion  is  a  pass/fail  reguirement 
(that  is,  it  eliminates  a  person  from  further  consideration 
if  it  is  not  met)  or  whether  it  is  considered  along  with 
others  to  make  a  final  decision. 

(1)  Pass/Fail  Criteria:   For  each  pass/fail  criterion, 
determine  whether  the  difference  in  pass  rates  for 
members  of  a  minority  group/women  and  others  shows 
adverse  impact  and  is  statistically  significant.   Where 
the  pool  is  not  sufficiently  large  for  the  usual  test 
of  statistical  significance  to  be  meaningful,  see 
Section  3K00 (e) . 

(2)  Cumulative  Evaluation  of  Criteria:   Where  the  criteria 
are  not  considered  singly  but  balanced  together  in 
reaching  a  decision,  determine  from  the  contractor  how 
it  balances  the  criteria  in  making  a  selection.   If 
possible,  use  a  weighted  calculation  to  determine  which 
criteria  are  causing  the  adverse  impact.   If  it  is 
impossible  to  isolate  the  contributions  of  the 
individual  criterion  to  the  bottom  line  effect, 
calculate  the  cumulative  effect  of  all  the  criteria. 
This  calculation  can  be  justified  on  the  basis  of  the 
contractor's  failure  to  keep  records  as  required  by  41 
CFR  Part  60-3. 

(c)  Preliminary  Findings:   If  the  criterion(ia)  shows  adverse 
impact  (as  discussed  in  Chapter  7,  Section  7E06) ,  issue  a 
Predetermination  Notice  (3P)*  and  ask  the  contractor  for 
evidence  that  the  criterion (ia)  is  job  related  or  required 
by  business  necessity. 


*While  still  onsite,  however,  it  is  desirable  to  ask  the  con- 
tractor at  least  whether  it  has  a  formal  validation  study  (and, 
if  so,  to  obtain  a  copy  and  any  related  materials — see  instruc- 
tions in  Appendix  3A  for  Worksheet  17-6b) .   If  there  is  such  a 
study,  the  Predetermination  Notice  should  cite  the  adverse  impact 
and  indicate  that  OFCCP  will  evaluate  the  study. 
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(d)   Disparate  Impact  Finding  and  Alternatives  with  Less  Adverse 
Impact :   A  disparate  impact  finding  should  await  receipt  and 
analysis  of  the  contractor's  response  to  the  Predetermina- 
tion Notice  (3P;  3Q00(a)  and  (b) ) ,  and  a  consideration  of 
alternative  selection  procedures  with  less  adverse  impact 
(Section  3Q00(c)  below). 

3N0  3        DISPARATE  TREATMENT  ANALYSIS 

(a)  Pool  of  Persons  Used  for  Statistical  Calculation:   In  a 
disparate  treatment  calculation,  the  pool  of  persons  who  met 
the  criterion ( ia)  is  compared  with  the  number  who  were 
selected.   This  yields  a  selection  rate  (of  persons  deemed 
"qualified"  based  on  the  contractor's  legitimate  objective 
criteria)  for  each  group,  and  the  difference  in  rates  is 
then  tested  for  statistical  significance. 

(b)  Defining  the  Pool:   The  relevant  pool  of  similarly  situated 
(qualified)  persons  used  to  calculate  the  disparity  in 
selection  rates  should  be  the  same  pool  from  which  the 
contractor  made  its  selections.   The  relevant  pool  depends 
upon  the  contractor's  employment  process  and  selection 
criteria.   For  example,  if  the  criteria  were  an  MBA  plus 
three  years  of  sales  experience,  and  the  EOS  was  comparing 
women  to  men,  he/she  would  divide  the  number  women  selected 
by  the  number  who  had  an  MBA  and  three  years  sales  exper- 
ience, then  do  the  same  for  men  and  test  the  resulting 
selection  rates  for  adverse  impact  and  statistical 
significance . 

(1)  Use  of  Minimum  Objective  Criteria:   In  forming  the  pool 
of  "qualified"  persons  for  this  analysis,  the  EOS  need 
only  consider  the  contractor's  stated  legitimate 
minimum  objective  criteria. 

(2)  Relationship  to  Criteria  Verification:   If,  as  a  result 
of  criteria  verification  (see  Section  3N01(c)  above), 
the  EOS  determined  that  a  stated  criterion  was  not  used 
by  the  contractor.   For  example,  if  the  contractor 
stated  that  the  minimum  objective  criterion  for  a  job 
was  an  MBA,  but  actually  hired  both  men  and  women  with 
a  Bachelor's  Degree  in  Business  Administration  (BSBA), 
the  EOS  could  either  disregard  the  educational 
"requirement,"  or  form  the  pool  based  on  all  persons 
with  a  BSBA. 

(c)  Basis  for  Allegation  of  Statistical  Disparate  Treatment:   In 
a  pool  of  similarly  qualified  persons,  each  person  has 
approximately  the  same  chance  of  being  selected.   For 
example,  if  the  pool  of  similarly  qualified  persons  was  20 
percent  minority,  it  is  reasonable  to  expect  that,  absent 
discrimination,  approximately  20  percent  of  the  selections 

3-4  6 


from  the  pool  would  be  minority.   If  the  difference  in 
selection  rates  among  similarly  situated  members  of  a 
minority  group/women  and  others  is  greater  than  would  be 
expected  by  chance,  then  there  is  a  presumption  that  the 
difference  is  due  to  discrimination. 

(d)  Measurement  of  Statistical  Significance:   Measurement  of  the 
statistical  significance  of  a  difference  in  selection  rates 
(whether  by  standard  deviations  or  another  method)  indicates 
the  probability  that  a  particular  disparity  in  those  rates 
could  have  occurred  by  chance.   The  greater  the  disparity 
between  the  percentage  selected  and  the  percentage  expected, 
the  more  likely  the  variation  did  not  happen  by  chance  but 
was  a  result  intended  by  the  contractor.   When  there  is  a 
significant  chance  that  the  disparity  in  selection  rates  for 
members  of  a  minority  group/women  and  others  could  not  have 
happened  by  chance,  this  is  strong  evidence  of  discrimina- 
tion.  The  precise  significance  level  reguired  varies  with 
the  facts  of  the  case.   While  a  5%  significance  level 
(approximately  two  standard  deviations  or  .05  on  Fisher '  s-- 
see  Section  3K00(e)  above)  is  usually  sufficient  to  estab- 
lish a  prima  facie  case  of  employment  discrimination, 
statistical  significance  may  not  be  necessary  to  support  a 
finding  of  a  pattern  or  practice  of  discrimination  where 
there  is  a  significant  amount  of  other  evidence.   However, 
the  greater  the  number  of  standard  deviations  (or  the  lower 
the  Fisher's  result),  the  greater  the  probability  that  the 
disparity  is  due  to  the  use  of  a  prohibited  factor  in  the 
decision. 

(e)  Supporting;  Evidence:   While  courts  have  held  that  statistics 
alone  may  be  sufficient  to  prove  disparate  treatment  dis- 
crimination where  disparities  are  gross,  statistical  cases 
are  strengthened  by  supporting  evidence,  including  anecdotal 
evidence.   Anecdotal  evidence  consists  of  producing  members 
of  a  minority  group/women  who  can  show  that  they  met  all  of 
the  contractor's  requirements  but  still  did  not  receive  the 
benefits  at  issue,  and  any  first-hand  accounts  of  discrimi- 
natory acts  on  the  part  of  the  contractor  that  support  the 
statistical  inference.   In  addition,  direct  evidence  (e.g., 
biased  statements  by  the  contractor's  officials  involved  in 
the  employment  transaction  at  issue)  are  relevant  to  intent. 
In  addition  to  anecdotal  evidence,  statistical  disparate 
treatment  cases  could  be  supported  by  evidence  that  the 
statistical  disparity  is  "longstanding,"  that  it  has  existed 
for  some  time  and  is  not  just  a  statistical  fluke  based  on 
the  particular  time  period  being  examined.   EOSs  should 
collect  as  much  supporting  evidence  as  is  practical  in  all 
cases  regardless  of  the  number  of  standard  deviations  or 
Fisher's  result.   SCRR  Worksheet  17-8  provides  a  guide  for 
collecting  and  recording  supporting  evidence. 
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(f)   Preliminary  Findings:   If  the  result  of  the  disparate 

treatment  calculation  based  on  minimum  objective  qualifi- 
cations is  statistically  significant  (but  see  cautions  in 
Section  3K00(e)),  the  EOS  then  must  determine  whether  there 
are  any  remaining  subjective  criteria  or  processes  (such  as 
an  interview) . 

(1)  Remaining  Subjective  Criterion ( ia) :   If  there  are 
remaining  subjective  criteria  or  processes,  the  EOS 
should  analyze  them  as  discussed  in  30  below.   Please 
note  that  where  there  are  such  remaining  subjective 
criteria/processes,  the  comparison  here  between  those 
who  met  objective  criteria  and  those  selected,  will 
also  directly  reflect  the  result  of  the  subjective 
criteria/processes.   For  example,  if  the  selection 
process  consisted  of  a  screening  for  an  MBA  followed  by 
an  interview  of  all  those  who  had  an  MBA,  a  comparison 
of  those  who  had  an  MBA  with  those  selected  would  be 
mathematically  identical  with  the  result  of  the 
interview. 

(2)  No  Remaining  Subjective  Criterion ( ia) :   If  there  are  no 
remaining  subjective  criteria  or  processes,  the  EOS 
should  develop  any  supporting  evidence  (see  Section 
3N03(e)),  and  issue  a  Predetermination  Notice  (see  3P) 
asking  for  the  contractor's  explanation  of  the 
difference  in  selection  rates.   Section  3Q01  below 
discusses  typical  contractor  responses  in  Statistical 
Disparate  Treatment  cases. 

30  PATTERN  OR  PRACTICE  -  ANALYSIS  OF  SUBJECTIVE 

CRITERIA/ PROCESSES 

3  00  0        ANALYZE  SUBJECTIVE  CRITERIA/PROCESSES  AFTER  OBJECTIVE 

An  analysis  of  subjective  criteria/processes  will  generally  be 
undertaken  only  after  first  determining  the  effects  of  any  objec- 
tive qualifications  used  by  the  contractor.   Once  the  effect  of 
the  objective  criteria/processes  has  been  determined,  any  remain- 
ing effect  is  due  to  the  subjective  criteria/processes.   The 
effect  of  the  remaining  subjective  criteria/processes  is  deter- 
mined by  comparing  the  selection  rates  of  members  of  a  minority 
group/women  and  others  from  the  pool  of  persons  who  met  the 
objective  requirements.   If  the  disparity  in  these  selection 
rates  is  not  significant  (but  see  cautions  in  Section  3K00(e)), 
then  it  is  highly  unlikely  that  a  statistical  case  can  be  made 
based  upon  the  subjective  criteria  or  processes.   If  the  dispar- 
ity is  significant,  proceed  as  described  below. 
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3001  ANALYTICAL  PROCESS 

Subjective  criteria/processes  are  analyzed  in  essentially  the 
same  way  as  objective  criteria/processes,  namely,  a  determination 
is  first  made  whether  the  stated  subjective  criteria  are  actually 
being  used  (verification)  and  then  whether  they  are  being  applied 
in  a  uniform  manner  to  both  members  of  a  minority  group/women  and 
others.  If  the  subjective  criteria/processes  are  being  applied  in 
a  uniform  manner,  then  a  statistical  case  may  be  established 
based  on  their  impact. 

3002  CRITERIA  VERIFICATION  (SUBJECTIVE) 

The  same  method  is  used  to  determine  whether  stated  subjective 
criteria/processes  are  actually  used  as  that  used  with  objective 
criteria/processes.   Examine  the  persons  selected  and  determine 
whether  they  were  rated  on  the  subjective  factor(s).   If  they 
were,  then  it  is  safe  to  assume  that  the  subjective  factor  was 
used.   If  some  were  rated  and  some  were  not,  look  for  any  pattern 
in  application  to  members  of  a  minority  group/women  vs.  others. 
If  there  is  no  pattern,  then  the  criteria  may  be  disregarded.   If 
there  is  a  pattern,  i.e.,  they  are  not  uniformly  applied  to  mem- 
bers of  a  minority  group/women  and  others,  then  this  is  disparate 
treatment.   For  example,  if  in  an  interview  women  are  asked 
personal,  sex  related  questions  not  relevant  to  the  job,  this  is 
direct  disparate  treatment. 

3003  UNIFORM  APPLICATION/SAFEGUARDS 

Safeguards  consist  of  efforts  made  by  the  contractor  to  limit  the 
possibility  of  differential  application  of  the  selection  cri- 
teria/processes.  In  other  words,  treating  members  of  a  minority 
group  or  women  differently  than  others  in  the  application/ evalua- 
tion of  the  criteria/processes.   An  example  of  a  uniformly 
applied  subjective  process  with  safeguards  could  be  an  interview 
where  all  persons  who  pass  the  required  test  are  interviewed 
regardless  of  minority  or  sex  status;  all  interviewers  are 
professionally  trained  in  interviewing;  all  persons  interviewed 
are  asked  the  same  questions;  responses  are  documented;  and 
answers  are  all  evaluated  in  the  same  manner.   Under  these  cir- 
cumstances it  would  be  appropriate  for  the  EOS  to  calculate  the 
statistical  effect  of  the  subjective  criteria/processes  and 
allege  that  adverse  impact  exists  where  the  criterion  eliminates 
a  statistically  significant  (see  Section  3K00(e)  above)  propor- 
tion of  members  of  a  minority  group  or  women.   However,  if  only 
nonminority  persons  who  passed  the  test  were  interviewed,  this 
would  be  an  example  of  nonuniform  application  of  the  interview 
process  and  would  indicate  disparate  treatment  on  its  face. 
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3004        SPECIFIC  SAFEGUARDS 

SCRR  Worksheet  17-7  lists  and  explains  specific  safeguards  to  be 
evaluated.   These  are:   consistency,  guidelines,  documentation 
and  review,  and  knowledge  of  the  job  and  the  candidates.   If  the 
contractor  has  instituted  others,  they  may  be  discussed  in  the 
evaluation  of  the  safeguards.   Record  the  results  of  this 
analysis  on  SCRR  Worksheet  17-7. 

300  5        EVALUATION 

(a)  Few  Safeguards:   Where  the  subjective  criterion/process  has 
relatively  few  safeguards  and  is  poorly  documented,  there  is 
considerable  room  for  differential  assessment  of  members  of 
a  minority  group/women  vs.  others.   Under  such  circum- 
stances, the  EOS  may  be  able  to  establish  discrimination 
based  upon  a  showing  of  different  treatment.   If  members  of 
a  minority  group/women  are  selected  at  a  statistically 
significant  lower  rate  than  others,  discrimination  based 
upon  statistical  disparate  treatment  may  be  alleged.   Under 
these  circumstances,  supporting  evidence  of  intent  should  be 
col lected . 

(b)  Many  Safeguards:   If  there  are  many  safeguards  and  the 
system  is  well  documented,  this  suggests  members  of  a 
minority  group/women  may  be  treated  similarly  to  others.   If 
members  of  a  minority  group/women  are  selected  at  a 
statistically  significant  (see  Section  3K00(e)  above  for 
cautions)  lower  rate,  the  subjective  criterion/process 
nonetheless  is  having  an  adverse  impact  in  the  same  way  that 
a  neutral,  uniformly  applied  objective  criterion  may  have  an 
adverse  impact.   Under  these  circumstances  disparate  impact 
may  be  alleged. 

(c)  Safeguards  Not  Definitive:   In  many  cases  it  will  not  be 
possible  to  definitely  determine  whether  subjective  criteria 
have  been  uniformly  applied  through  an  analysis  of  safe- 
guards.  In  these  cases,  both  disparate  impact  and  treatment 
should  be  alleged  in  the  alternative  and  evidence  to  support 
both  theories  should  be  sought. 

3P  PATTERN  OR  PRACTICE  -  PREDETERMINATION  NOTICES 

3  POO        BACKGROUND 

A  Predetermination  Notice  (Figure  3-8)  is  used  in  pattern  or 

practice  discrimination  cases.   In  litigation,  such  cases  often 

proceed  in  two  phases.   The  first  is  liability  and  the  second  is 
remedy . 
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(a)  Liability  Phase:   In  the  liability  phase,  the  inquiry 
centers  around  whether  discrimination  has  occurred.   In 
litigation,  the  obligation  is  on  the  plaintiff  to  prove 
discrimination.   Analogously,  in  a  compliance  review,  this 
obligation  is  OFCCP's.   In  a  compliance  review,  if  OFCCP 
does  not  make  at  least  a  prima  facie  showing  of  discrimina- 
tion, the  case  can  be  dismissed  summarily  without  the 
contractor  producing  any  evidence.   However,  if  OFCCP  makes 
a  prima  facie  showing,  the  contractor  is  given  an 
opportunity  to  respond.   If  discrimination  is  found,  (i.e., 
the  contractor's  response  is  insufficient  to  rebut  OFCCP's 
prima  facie  case  or  is  shown  by  OFCCP  to  be  pretextual) ,  the 
discriminatory  practice  must  be  terminated,  and  the  case 
should  move  to  the  second  or  remedial  phase. 

(b)  Remedial  Phase:   Once  liability  is  established,  it  is 
presumed  that  all  class  members  are  victims  of  the  discrim- 
ination.  In  the  remedy  phase,  therefore,  the  contractor 
cannot  challenge  the  general  finding  of  discrimination  made 
in  the  first  or  liability  phase,  but  may  challenge  whether  a 
particular  class  member  suffered  from  that  discrimination. 
Although  the  burden  was  on  OFCCP  at  stage  one  to  show  that 
it  was  more  likely  than  not  that  discrimination  had 
occurred,  at  the  remedy  stage  the  burden  shifts  to  the 
contractor  to  overcome  the  presumption  that  a  given  class 
member  is  entitled  to  a  remedy — i.e.  a  given  class  member  is 
presumed  to  be  entitled  to  a  remedy  unless  the  contractor 
proves  that  he/she  is  not.   In  short,  the  second  stage  is 
designed  to  identify  specific  class  members  entitled  to 
relief  and  the  exact  remedy  to  which  they  are  entitled.   See 
Chapter  7,  Section  7F,  for  a  complete  discussion  of  remedies 
in  class  cases. 

3P01       USE  OF  PREDETERMINATION  NOTICE 

(a)  Pattern  or  Practice  Cases  Found  During  a  Compliance  Review: 
A  Predetermination  Notice  (Figure  3-8)  will  be  used  in 
pattern  or  practice  cases  found  during  compliance  reviews 
under  Executive  Order  11246,  as  amended,  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  and  38  U.S.C.  2012, 
the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act  of 
1974,  as  amended.   It  does  not  apply  to  affirmative  action 
deficiencies  or  to  individual  discrimination  deficiencies. 

(b)  When  Issued:   Pattern  or  practice  discrimination  investiga- 
tions generally  will  be  conducted  in  accordance  with  the 
bifurcated  (two  stage)  process  described  in  Section  3P00 
above.   After  the  EOS  has  identified  a  potentially  discrimi- 
natory employment  pattern  or  practice,  the  matter  will  be 
investigated  until  the  file  contains  sufficient  information 
to  establish  discrimination  absent  adequate  explanation  by 
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the  contractor.   At  that  point,  the  contractor  will  be  noti- 
fied via  the  Predetermination  Notice  of  the  alleged  discrim- 
ination and  of  its  opportunity  to  respond  to  this  allega- 
tion.  The  contractor's  response  will  be  evaluated.   Further 
action  by  OFCCP,  including  additional  investigation,  will 
depend  on  the  adeguacy  of  the  contractor's  response. 

3P02        CONTENTS  OF  THE  PREDETERMINATION  NOTICE 

A  Predetermination  Notice  will: 

(a)  Describe  the  Discrimination:   Describe  the  discrimination 
which  has  been  revealed  by  the  review.   Identify  the  class, 
the  employment  action  giving  rise  to  the  allegation  and  the 
basis  for  the  liability  determination  —  e.g. ,  disparate 
treatment  in  the  selection  of  minority  technicians. 

(b)  Offer  the  Contractor  the  Opportunity  to  Respond:   Offer  the 
contractor  an  opportunity  to  respond  in  writing  by  a  given 
date.   In  determining  how  much  time  to  allow,  consider  the 
complexity  of  the  issues,  the  length  of  the  review,  and  the 
amount  of  information  on  the  problem  already  provided  during 
the  review  and  at  the  exit  interview  (see  Section  3S) .   The 
time  allowed,  however,  will  not  normally  exceed  one  month. 

(c)  Other  Issues:   If  the  review  also  involved  other  affirmative 
action  and/or  individual  discrimination  deficiencies,  state 
that  the  Notice  is  not  intended  to  be  all  inclusive  and 
addresses  only  an  identified  pattern  or  practice  of 
discrimination,  and  that  the  contractor  will  be  notified  of 
these  other  deficiencies  at  a  later  date. 

3P0  3        PROCEDURE  WHEN  CONTRACTOR  DOES  NOT  RESPOND 

If  the  contractor  does  not  respond  by  the  date  indicated  or 
extensions  thereof,  issue  a  Notice  of  Violations  (Section  3T 
below).   This  Notice  will  cite  the  contractor's  failure  to  rebut 
the  pattern  or  practice  issue  and  give  a  proposed  remedy.   It 
will  also  address  affirmative  action  or  individual  discrimination 
deficiencies  involved  in  the  review,  and  will  describe  proposed 
corrective  actions. 

3P04        PROCEDURE  WHEN  CONTRACTOR  RESPONDS 

If  the  contractor  does  respond,  review  the  information  presented. 
If  issues  are  raised  that  reguire  further  investigation,  reguest 
and  analyze  the  additional  information  needed  either  onsite  or 
off site.   Consider  not  only  whether  the  contractor's  response  is 
a  nondiscriminatory  explanation  for  the  results  you  have 
observed,  but  also  whether  the  response  is  pretextual  (i.e.,  even 
though  it  is  a  logical  explanation,  it  is  not  an  accurate  reflec- 
tion of  why  the  contractor  behaved  as  it  did) . 
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(a)  Contractor  Adequately  Rebuts:   If  the  contractor's  response 
adequately  rebuts  all  the  issues  raised  in  the  Predetermina- 
tion Notice,  and  there  are  not  other  remaining  review 
issues,  acknowledge  OFCCP's  acceptance  of  the  response  and 
issue  a  Notice  of  Review  Completion  (Figure  3-5) . 

(b)  Some  Issues  Rebutted:   If  the  contractor's  response 
adequately  rebuts  some  of,  but  not  all  of,  the  issues  raised 
in  the  Predetermination  Notice  and/or  there  are  other 
remaining  review  issues,  issue  a  Notice  of  Violations 
indicating  OFCCP's  acceptance  of  the  response  in  those  areas 
where  it  was  sufficient,  proposing  remedy  in  those  areas 
where  it  was  not  sufficient,  and  including  any  remaining 
issues  and  proposed  corrective  action. 

(c)  No  Issues  Rebutted:   If  the  contractor's  response  does  not 
rebut  any  of  the  issues  raised  in  the  Predetermination 
Notice,  incorporate  both  those  issues  and  any  remaining 
issues  into  a  Notice  of  Violations. 

3Q  PATTERN  OR  PRACTICE  -  ANALYZING  THE  CONTRACTOR'S 

RESPONSE  TO  PREDETERMINATION  NOTICE 

3Q00        DISPARATE  IMPACT  CASES 

(a)   Common  Contractor  Responses:   The  following  are  some  of  the 
most  common  contractor  responses  in  a  disparate  impact  case: 

(1)  Wrong  Data:   The  contractor  may  simply  allege  that  the 
criterion  does  not  have  adverse  impact  based  on  revised 
data — e.g.  they  found  that  more  members  of  a  minority 
group  or  women  passed  a  test  than  was  originally  known. 

(2)  Wrong  Statistical  Test:   The  contractor  may  allege  that 
the  statistical  test  the  EOS  used  was  not  appropriate, 
because  of  sample  size  and/or  other  factors. 

(3)  Misunderstanding  of  the  Employment  Process:   The 
contractor  may  allege  that  the  criterion  was  not  used 
as  a  "pass/fail"  factor,  but  rather  as  one  of  several 
factors  weighed  in  reaching  the  selection  decision. 

(4)  Use  of  Criterion  Based  on  Job  Relatedness:   The 
contractor  may  simply  allege  that  the  criterion  is  job 
related,  or  may  provide  a  validation  study  in  support 
of  its  contention  of  job  relatedness. 

(5)  Use  of  Criterion  Based  on  Business  Necessity:   The 
contractor  may  allege  that  use  of  the  criterion  is 
essential  to  the  safe  and  efficient  operation  of  its 
business . 
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(b)  Evaluation  of  Contractor  Responses:   Contractor  responses 
alleging  erroneous  data  or  a  misunderstanding  of  the 
employment  process  are  normally  questions  of  fact  that  may 
be  resolved  through  reexamination  of  the  data  and/or  further 
investigation  into  how  the  selection  process  was  actually 
administered.   If,  upon  investigation,  the  contractor  is 
found  to  be  correct,  the  EOS  should  redo  the  analysis  to 
take  account  of  the  changes.   Contractor  responses  concern- 
ing correct  statistical  tests  or  presenting  formal  valida- 
tion studies  normally  require  expert  evaluation.   If  EOSs 
encounter  arguments  about  statistical  methodology,  or 
receive  formal  validation  studies,  they  may  contact  the 
Division  of  Policy,  Planning  and  Review  in  the  National 
Office  for  assistance.   See  Chapter  7  and  the  instructions 
in  Appendix  3A,  Worksheet  17-6b  for  further  discussion  in 
this  area,  particularly  on  the  type  of  fact  gathering  that 
may  assist  expert  evaluation  of  a  validation  study.   Where 
the  contractor  simply  asserts  job  relatedness  (no  formal 
validation  study)  or  business  necessity,  the  EOS  should  also 
see  Chapter  7,  Section  7E08,  and  the  Worksheet  17-6b 
instructions.*   If  the  contractor  cannot  show  that  the 
criterion  is  job  related  or  required  by  business  necessity, 
then  the  EOS  will  conclude  that  the  criterion  is  having  a 
disparate  (discriminatory)  impact  on  members  of  a  minority 
group/women.   See  Chapter  7  for  instructions  on  designing  a 
remedy. 

(c)  Alternative  with  Less  Adverse  Impact:   Even  if  the 
contractor  is  able  to  show  that  the  criterion  having  an 
adverse  impact  is  job  related  or  required  by  business 
necessity,  OFCCP  can  show  pretext  if  it  can  identify  another 
method  that  has  substantially  equal  validity  for  the 
contractor's  purpose  but  has  less  adverse  impact.   Such 
another  method  may  be,  for  example,  an  alternative 
criterion,  a  different  combination  of  tests  in  a  test 
battery,  the  use  of  a  different  cut-off  score  or  pass/fail 
rather  than  ranking  on  a  test,  etc.,  (41  CFR  60-3. 3B).   The 
search  for  such  alternatives  often  requires  expert 
assistance,  and  the  EOS  may  contact  the  Division  of  Policy, 
Planning  and  Review  in  the  National  Office  if  necessary. 


*  With  business  necessity  claims  it  is  important  to  remember  that 
showing  a  business  purpose  for  a  criterion  with  adverse  impact  is 
not  sufficient.   That  purpose  must  be  legitimate,  the  criterion 
must  be  essential  to  carrying  it  out  and  to  the  safe  and 
efficient  operation  of  the  business,  and  there  must  be  no 
reasonably  available  alternative  system  (see  3Q00(c)  immediately 
above)  with  less  discriminatory  effects. 
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3Q01        DISPARATE  TREATMENT  CASES 

(a)  Common  Contractor  Responses:   The  following  are  some  of  the 
most  common  contractor  responses  to  statistical  disparate 
treatment  cases: 

(1)  Overlooked  Selection  Criterion:   This  is  one  of  the 
most  common  contractor  responses.   The  contractor 
argues  that  some  criterion  (qualification)  was 
overlooked  in  constructing  the  pool  of  minimally 
objectively  qualified  persons.   As  a  result,  the  pool 
contained  a  number  of  persons  who  were  not  really 
qualified  or  considered  for  the  selection.   Therefore, 
statistics  based  on  the  pool  are  invalid.   In  this 
argument,  the  contractor  is  required  to  show  that  it  in 
fact  used  the  criterion  and,  had  the  proper   criterion 
been  used  in  forming  the  pool,  the  statistical  analysis 
would  have  produced  a  different  result.   If  the 
contractor  does  show  that  a  facially  neutral  evenly 
applied  criterion  explains  the  difference  in  selection 
rates,  the  contractor  effectively  demonstrates  that  the 
criterion  has  an  adverse  impact,  and  a  disparate  impact 
investigation  should  be  conducted. 

(2)  Incorrect  Employment  Process:   This  argument  states 
that  the  EOS  has  based  the  analysis  on  the  wrong  feeder 
groups.   In  essence,  it  states  that  the  EOS  misunder- 
stood the  employment  process  and  therefore  was  unable 
to  identify  the  pool  of  persons  from  which  the  contrac- 
tor made  its  selections.   For  example,  the  EOS  may  have 
based  the  analysis  on  an  internal  group  of  engineers 
when  the  contractor  makes  selections  from  both  internal 
and  external  sources.   The  contractor  must  document 
this  allegation  and,  if  it  is  true,  the  EOS  should 
conduct  a  new  analysis  based  on  the  proper  pools. 

(3)  Wrong  Statistical  Method:   The  contractor  may  state 
that  the  EOS  used  the  wrong  statistical  test  based  on 
sample  size  and/or  on  other  factors. 

(b)  Evaluation  of  Contractor  Response  in  Statistical  Disparate 
Treatment  Cases:   Evaluation  of  these  types  of  contractor 
responses  are  largely  issues  of  fact  or  correct  statistical 
method.   There  is  one  particular  situation  that  the  EOS  must 
be  aware  of  when  the  contractor  argues  that  some  important 
selection  criterion  was  not  considered.   The  relevant  cri- 
teria are  those  that  were  actually  used  at  the  time  the 
selections  were  made,  not  what  the  persons  may  have  acquired 
after  being  placed  on  the  job.   Thus,  when  the  contractor 
asserts  that  the  EOS  failed  to  account  for  a  particular 
criterion,  the  EOS  should  determine  whether  all  the 
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individuals  actually  selected  (hired,  promoted,  etc.) 
possessed  the  asserted  qualification  at  the  time  of  their 
selection.   Issues  of  statistical  methodology  may  have  to  be 
settled  by  an  expert.   If  EOSs  encounter  arguments  about 
statistical  methodology,  they  may  contact  the  Division  of 
Policy,  Planning  and  Review  in  the  National  Office  for 
assistance.   See  Chapter  7,  Section  7D05(g)  and  the  SCRR 
instructions  for  further  discussion  in  this  area. 

3R  COMPENSATION  ANALYSIS 

The  term  "compensation  discrimination"  encompasses  at  least  four 
distinct  concepts:   (1)  disparate  treatment  in  pay  in  relation- 
ship to  the  established  range  for  a  job,  whether  at  entry  or 
later  (e.g.,  Blacks  with  backgrounds  similar  to  Whites  on  the 
legitimate  factors  considered  for  initial  salary  are  hired  at 
less  money,  etc.);  (2)  discrimination  in  the  opportunity  to  earn 
money  (e.g.,  discrimination  in  placement,  job  assignments, 
promotions,  the  opportunity  to  work  overtime,  etc.);  (3)  Equal 
Pay  Act-type  discrimination  (i.e.  sex-based  differentials  in 
wages  paid  for  "substantially  equal"  work);  and  (4)  comparable 
worth  discrimination  (paying  different  wages  for  jobs  of  equal 
value) .   The  Executive  Order  reaches  at  least  as  far  as  the  first 
three  type  of  compensation  discrimination.   However,  courts  have 
generally  been  hostile  to  Title  VII  cases  based  on  the  comparable 
worth  theory.   Further  guidance  on  compensation  analysis  will  be 
provided. 

3S  EXIT  CONFERENCE 

As  the  EOS  evaluates  information  obtained  onsite,  tentative 
findings  are  clarified.   These  findings  will  be  discussed  during 
the  exit  conference.   The  exit  conference 'is  generally  held  on 
the  last  day  of  the  onsite,  although  it  may  be  delayed  for  a  few 
days.   It  should  be  held  with  the  chief  executive  officer  at  the 
facility,  or  a  representative  designated  by  that  official.   At 
the  exit  conference,  the  EOS  should  be  prepared  to  discuss  the 
review  findings  in  general  terms  and  to  elucidate  both  the 
positive  and  negative  aspects  of  these.   The  EOS  should  inform 
the  top  official  that  the  written  results  of  the  compliance 
review   will  be  forthcoming  as  soon  as  possible,  and  should 
provide  the  contractor  with  an  estimate  of  the  time  within  which 
it  can  expect  to  receive  such  written  results.   Where  it  is 
anticipated  that  a  Notice  of  Violation  (see  Section  3T  below) 
will  be  issued  (for  unresolved  pattern  or  practice  findings 
and/or  for  other  issues  such  as  affirmative  action  deficiencies 
and/or  individual  instances  of  discrimination) ,  the  EOS  should 
inform  the  contractor  that  such  a  Notice  will  describe  the  iden- 
tified deficiencies  and  include  recommended  corrective  actions. 
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3T  NOTICE  OF  VIOLATIONS 

No  violation  of  any  of  OFCCP's  three  programs  identified  as  a 
result  of  a  compliance  review  should  be  resolved  without  first 
issuing  a  Notice  of  Violation.   This  includes  situations  where: 

(a)  Pattern  or  Practice  Violation:   The  contractor  either  does 
not  respond  to  a  Predetermination  Notice  (see  Section  3P)  or 
its  response  does  not  substantially  alter  OFCCP's  prelimi- 
nary determination  of  pattern  or  practice  employment  dis- 
crimination.  In  this  instance,  the  Notice  of  Violation 
incorporates  both  the  remaining  pattern  or  practice  viola- 
tion and  any  other  violations. 

(b)  Other  Violations  Only:   No  pattern  or  practice  issue  is 
identified  during  the  review,  but  other  violations  (such  as 
affirmative  action  and/or  individual  discrimination  ones) 
are  identified. 

3T0  0       USE  FOR  PATTERN  OR  PRACTICE  ISSUES 

When  there  are  issues  of  pattern  or  practice  discrimination 
remaining  after  the  issuance  of  a  Predetermination  Notice,  the 
Notice  of  Violations  will: 

(a)  Restate  the  Problem:  Restate  the  problem,  with  any  mod- 
ifications that  may  have  been  caused  by  the  contractor's 
response. 

(b)  Analyze  the  Response:   Analyze  the  contractor's  response, 
giving  the  reasons  why  it  does  not  substantially  alter 
OFCCP's  preliminary  determination. 

(c)  Defenses  on  Relief:   State  that  the  contractor  may  present 
any  legitimate  defenses  available  regarding  relief  and  those 
entitled  to  relief. 

(d)  Describe  Remedy:   Describe  the  proposed  remedy  in  class 
terms.   Include  scope  of  relief  (e.g.,  all  minorities 
rejected  for  Technician  positions  since  (date)  will  be  made 
whole  by  providing) ,  the  type  of  relief  (job  offers,  back 
pay,  etc.)  and,  where  relevant,  the  time  period  involved 
(e.g.,  back  pay  from  date  of  application  to  date  of  settle- 
ment, etc. ) . 

(e)  Cessation  of  Discrimination:   Specifically  require  termina- 
tion of  the  identified  discriminatory  practice (s)  if  the 
practice  has  not  already  been  terminated. 
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(f)   Conciliation  Agreement  Required:   Indicate  that  resolution 
of  the  pattern  or  practice  violation  (and  any  other  viola- 
tions included  in  the  Notice)  must  be  incorporated  in  a 
Conciliation  Agreement. 

3T01       USE  FOR  OTHER  ISSUES 

For  each  non-pattern  or  practice  issue  addressed  in  a  Notice  of 
Violation,  the  Notice  will  include  a  complete  description  of  the 
violation/deficiency  and  a  statement  of  the  corrective  action  or 
remedy  required  (see  Figure  3-9).   As  noted  in  3T00(f)  above, 
where  the  Notice  includes  a  pattern  or  practice  finding  along 
with  other  issues,  a  Conciliation  Agreement  will  be  required. 
Where  the  Notice  solely  concerns  non-pattern  or  practice  issues, 
it  will  indicate  whether  resolution  must  be  in  a  Conciliation 
Agreement  or  a  Letter  of  Commitment  (see  Sections  8E  and  8F) . 

3T02        NOTICE  TO  LABOR  UNION 

Where  remedy  for  a  violation  cited  in  a  Notice  of  Violation  would 
require  a  change  in  or  otherwise  affect  a  provision  of  a  Collec- 
tive Bargaining  Agreement  (CBA)  between  a  contractor  and  a  union, 
or  require  the  award  of  retroactive  seniority  where  seniority  is 
governed  by  a  CBA,  the  union  will  be  notified  of  the  particular 
violation  and  proposed  remedy,  and  will  be  invited  to  participate 
in  its  conciliation  (see  Sections  8C  and  7F06) . 

3U  REPORT  WRITING 

(a)  The  Standard  Compliance  Review  Report  (SCRR;  CC-50  as 
revised  12/88)  is  used  to  report  the  results  of  all  supply 
and  service  compliance  reviews.   The  SCRR  is  both  a  desk 
audit  and  onsite  report.   Appendix  A  to  Chapter  2  provides  a 
copy  of  the  SCRR  form  and  its  instructions. 

(b)  In  addition  to  the  SCRR,  there  are  a  number  of  optional 
Potential  Discrimination  Worksheets  which,  along  with  their 
instructions,  are  provided  in  Appendix  A  to  Chapter  3.   See 
particularly  the  "Key  Factors"  portions  of  those  instruc- 
tions for  items  that  must  be  addressed  in  particular  types 
of  potential  discrimination  analyses. 

3V  NOTICE  OF  REVIEW  COMPLETION 

(a)   When  the  contractor's  AAP  is  found  to  be  acceptable  and  all 
other  apparent  deficiencies  are  resolved,  the  contractor 
should  be  so  notified.   A  review  of  a  supply  and  service 
contractor  is  complete  when  a  Notice  of  Review  Completion  is 
issued  to  the  contractor. 
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(b)  Figure  3-5  provides  a  sample  Notice  of  Review  Completion 
where  no  violations  were  found.   Where  a  violation(s)  was 
found,  sample  Notices  of  Review  Completion  are  provided  in 
Chapter  8.   Specifically: 

(1)  Figure  8-15  is  used  where  minor  deficiencies  were 
resolved  in  a  Letter  of  Commitment. 

(2)  Figure  8-13  or  8-14  is  used  where  major  deficiencies 
were  voluntarily  resolved  in  a  Conciliation  Agreement 
If  a  Show  Cause  Notice  was  issued,  use  Figure  8-13, 
which  includes  recision  of  the  Show  Cause  Notice.   If 
no  Show  Cause  Notice  was  issued,  use  Figure  8-14. 

(c)  Refer  to  Chapter  8  for  enforcement  procedures  when 
deficiencies  cannot  be  resolved  voluntarily. 
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Figure   3-1:       EMPLOYMENT  ELIGIBILITY  VERIFICATION  (Form  1-9) 


[1]    EMPLOYEE  INFORMATION  AND  VERIFICATION:  (To  be  completed  and  signed  by  employee.) 

Name:  (Print  or  Type)    Last                            First                                                Middle 

Birth  Name 

Address:  Street  Name  and  Number                  City                                                 Stale 

ZIP  Code 

Date  of  Birth  (Month/Day/Year) 

Social  Security  Number 

I  attest,  under  penalty  of  perjury,  that  I  am  (check  a  box): 

D    I.  A  citizen  or  national  of  the  United  States. 

tJ  2.  An  alien  lawfully  admitted  for  permanent  residence  (Alien  Number  A  . 


)• 


D  3.  An  alien  authorized  by  the  Immigration  and  Naturalization  Service  to  work  in  the  United  States  (Alien  Number  A  . 
or  Admission  Number ,     expiration  of  employment  authorization,  if  any 


)• 


I  attest,  under  penalty  of  perjury,  the  documents  that  I  have  presented  as  evidence  of  identity  and  employment  eligibility  are  genuine  and  relate  to  me.  I  am  aware  that 
federal  law  provides  for  imprisonment  and/or  fine  for  any  false  statements  or  use  of  false  documents  in  connection  with  this  certificate. 


Signature 


Date  (Month/ Day/ Year) 


PREPARER/TRANSLATOR  CERTIFICATION  (To  be  completed  if  prepared  by  person  other  than  the  employee).  I  attest,  under  penalty  of 
perjury,  that  the  above  was  prepared  by  me  at  the  request  of  the  named  individual  and  is  based  on  all  information  of  which  I  have  any  knowledge. 


Signature 


Name  (Print  or  Type) 


Address  (Street  Name  and  Number) 


City 


State 


Zip  Code 


[1]    EMPLOYER  REVIEW  AND  VERIFICATION:  (To  be  completed  and  signed  by  employer.) 

Instructions: 

Examine  one  document  from  List  A  and  check  the  appropriate  box,  OR  examine  one  document  from  List  Band  one  from  List  C  and  check  the  appropriate  boxes. 

Provide  the  Document  Identification  Number  and  Expiration  Date  for  the  document  checked. 


List  A 

Documents  that  Establish 

Identity  and  Employment  Eligibility 

List  B                                                                                    List  C 
Documents  that  Establish                                                   Documents  that  Establish 
Identity                                       and                        Employment  Eligibility 

E    1.  United  States  Passport 

O  2.  Certificate  of  United  States  Citizenship 

D   3.  Certificate  of  Naturalization 

C  4.  Unexpired  foreign  passport  with 
attached  Employment  Authorization 

O  5.  Alien  Registration  Card  with  photograph 

O    I.  A  State-issued  driver's  license  or  a  State-            ,-, 

issued   I.D.  card   with   a  photograph,   or            D    1.  Original  Social  Security  Number  Card  (other 

information,   including  name,   sex,  dale   of                  ,han   a  card   sta,m8  u   ,s   not   val,d   for 
birth,  height,  weight,  and  color  of  eyes.                             employment) 

(Specify  State) )              fj   2.  A  birth  certificate  issued  by  State,  county,  or 

_                                                                                                municipal  authority  bearing  a  seal  or  other 
U   2.  U.S.  Military  Card                                                          certification 

O  3.   Other  (Specify  document   and   issuing            □   3.  Unexpired  INS  Employment  Authorization 
authority) 

Specify  form 

Document  Identification 

* 

Expiration  Date  (if  any) 

Document  Identification                                                   Document  Identification 

u                                                                                tt 

Expiration  Date  (if  any)                                                       Expiration  Date  (if  any) 

CERTIFICATION:  I  attest,  under  penalty  of  perjury,  that  I  have  examined  the  documents  presented  by  the  above  individual,  that  they  appear  to  be  genuine  and  to 
relate  to  the  individual  named,  and  that  the  individual,  to  the  best  of  my  knowledge,  is  eligible  to  work  in  the  United  States. 


Signature 


Name  (Print  or  Type) 


Title 


Employer  Name 


Address 


Dale 


Form  1-9(05/07/87) 
OMBNo.  1 1 15-0136 
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U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 


Figure    3-1 :      1-9    FORM 


Employment  Eligibility  Verification 


NOTICE:  Authority  for  collecting  the  information  on  this  form  is  in  Title  8,  United  States  Code,  Section  1 324 A,  which 
requires  employers  to  verify  employment  eligibility  of  individuals  on  a  form  approved  by  the  Attorney 
General.  This  form  will  be  used  to  verify  the  individual's  eligibility  for  employment  in  the  United  States. 
Failure  to  present  this  form  for  inspection  to  officers  of  the  Immigration  and  Naturalization  Service  or 
Department  of  Labor  within  the  time  period  specified  by  regulation,  or  impropercompletion  or  retention  of 
this  form,  may  be  a  violation  of  the  above  law  and  may  result  in  a  civil  money  penalty. 


Section  1.  Instructions  to  Employee/Preparer  for  completing  this  form 

Instructions  for  the  employee. 

All  employees,  upon  being  hired,  must  complete  Section  I  of  this  form.  Any  person  hired  after  November  6, 
1986  must  complete  this  form.  (For  the  purpose  of  completion  of  this  form  the  term  "hired"  applies  to  those 
employed,  recruited  or  referred  for  a  fee.) 

All  employees  must  print  or  type  their  complete  name,  address,  date  of  birth,  and  Social  Security  Number. 
The  block  which  correctly  indicates  the  employee's  immigration  slat  us  must  be  checked.  If  the  second  block  is 
checked,  the  employee's  Alien  Registration  Number  must  be  provided.  If  the  third  block  is  checked,  the 
employee's  Alien  Registration  Number  or  Admission  Number  must  be  provided,  as  well  as  the  date  of 
expiration  of  that  status,  if  it  expires. 

All  employees  whose  present  names  differ  from  birth  names,  because  of  marriage  or  other  reasons,  must  print 
or  type  their  birth  names  in  the  appropriate  space  of  Section  I .  Also,  employees  whose  names  change  after 
employment  verification  should  report  these  changes  to  their  employer. 

All  employees  must  sign  and  date  the  form. 

Instructions  for  the  preparer  of  the  form,  if  not  the  employee. 

If  a  person  assists  the  employee  with  completing  this  form,  the  preparer  must  certify  the  form  by  signing  it  and 
printing  or  typing  his  or  her  complete  name  and  address. 

Section  2.     Instructions  to  Employer  for  completing  this  form 

(For  the  purpose  of  completion  of  this  form,  the  term  "employer"  applies  to  employers  and  those  who  recruit  or  refer  for  a  fee.) 

Employers  must  complete  this  section  by  examining  evidence  of  identity  and  employment  eligibility,  and: 

•  checking  the  appropriate  box  in  List  A  or  boxes  in  both  Lists  B  and  C; 

•  recording  the  document  identification  number  and  expiration  date  (if  any); 

•  recording  the  type  of  form  if  not  specifically  identified  in  the  list; 

•  signing  the  certification  section. 

NOTE:  Employers  are  responsible  for  reverifying  employment  eligibility  of  employees  whose  employment 
eligibility  documents  carry  an  expiration  date. 

Copies  of  documentation  presented  by  an  individual  for  the  purpose  of  establishing  identity  and  employment 
eligibility  may  be  copied  and  retained  for  the  purpose  of  complying  with  the  requirements  of  this  form  and  no 
other  purpose.  Any  copies  of  documentation  made  for  this  purpose  should  be  maintained  with  this  form. 

Name  changes  of  employees  which  occur  after  preparation  of  this  form  should  be  recorded  on  the  form  by 
lining  through  the  old  name,  printing  the  new  name  and  the  reason  (such  as  marriage),  and  dating  and 
initialing  the  changes.  Employers  should  not  attempt  to  delete  or  erase  the  old  name  in  any  fashion. 

RETENTION  OF  RECORDS. 

The  completed  form  must  be  retained  by  the  employer  for: 

•  three  years  after  the  date  of  hiring;  or 

•  one  year  after  the  date  the  employment  is  terminated,  whichever  is  later. 


Employers  may  photocopy  or  reprint  this  form  as  necessary. 


U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 
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Figure    3-2:      ESA   FORM    91 

Employment  Eligibility  Verification 
Recordkeeping  Requirements 


U.S.  Department  of  Labor 

Employment  Standards  Administration 


Name 

Case  Number 

SIC  Code 

Address 

City 

5  late 

Zip  Code 

Contact 

Phone  #: 
(           ) 

Area  unice  Location 

Date 

Publications       i — i 
Provided            ' — ' 

No.  of  Employees 

Employment  Eligibility  Verification  Recordkeeping  Requirements 

Apparent  Compliance  Apparent  Noncompliance  Undetermined  Compliance 

1.     j_J       Apparent  Compliance  2.     LJ        Nonexistent  Records  5.     (_J        Records  Elsewhere 

Incomplete  Records  6.     LJ       No  Advance  Notice 


3.  □ 

4.  □       Other 


7.  LJ        Suspect  Documents 

8.  □        Other 


Nanette: 


Other  Apparent  Prohibited  Actions 

9.     LJ        Apparent  Disparate  Treatment  10.  LJ         Apparent  Unauthorized  Workers  Employed 

Narrative: 


Form  ESA-91 
Rev.  Nov.  1988 
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FEDERAL  CONTRACTOR  VETERANS  EMPLOYMENT  REPORT     o.m.b.  No.  1293.000s 

VETS-100  EXPIRES  5/3I/R9 


Figure   3-3 


Return  Coinpleied  Repor!  To: 

U.S.  Department  of  Labor 

Office  of  Veterans'  Employment  and  Training: 


Compjiiy  Idcnliticalinn  lOniii  it  same  as  abo\et                                                               IV r i od  Covered 

lu 

Name  ol  Parent  Company 

Address  (Number  and  Street): 

Cn> 

County : 

Stale: 

Zip  Code: 

Name  of  Hiring  Location: 

Address  ( Number  and  Street  I: 

City 

County  • 

State 

Zip  Code: 

SIC 

Information  on  Veterans 

Report  all  permanent  full-lime  or  pan -time  employees  an  J  new  hires  who  are  \eterans  as  defined  on  re\erse.  Also  report  total  new  hires   Blank  spaces  will  he  considered  as  zeros. 
Entries  in  Columns  N  through  P.  Lines  M  through  22.  and  Columns  L  and  M.  Line  2}  are  opiion.il 

JOB 
CATEGORIES 

NUMBER  OF  EMPLOYEES 

NEW  HIRES  (Previous  12  Months) 

SPECIAL 
DISABLED 
VETERANS 
ILI 

VIETNAM 

ERA 

VETERANS 

iMl 

SPECIAL 

DISABLED 

VETERANS 

INI 

VIETNAM 
ERA 

VETERANS 
IO) 

TOTAL.  BOTH 
VETERANS  AND 
NON-VETERANS 

IP) 

OllKijIsand 
Managers         M 

Professionals      .,. 

Technicians       ., 

Sales  Workers     .-, 

Oflice  and 
Clerical          IX 

Craft  Workers 
tSkilledl          19 

Operatives 
tScim  Skilledl   20 

Laborers 
lUmkillcdl       21 

Service 

Workers         22 

TOTAL          ,, 
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Figure  3-3:  VETS  100 


Federal  Contractor  Veterans'  Employment  Report  VETS-100 


This  supplemental  report  is  to  be  completed  by  all  nonexempt 
contractors  and  subcontractors  with  contracts  (or  subcontracts) 
for  the  furnishing  of  supplies  and  services  or  the  use  of  real  or 
personal  property  (including  construction)  for  $10,000  or  more. 
The  report  is  to  be  completed  for  each  "hiring  location."  Reports 
must  be  completed  for  establishments  located  in  Hawaii. 

All  multi-establishment  employers,  i.e.,  those  doing  business 
at  more  than  one  hiring  location,  must  file  ( I )  a  report  covering 
the  principal  or  headquarters  office  (2)  a  separate  report  for  each 
hiring  location  employing  50  or  more  persons;  and  (3)  either,  (i)  a 
separate  report  for  each  hiring  location  employing  fewer  than  50 
persons,  or  (ii)  consolidated  reports,  by  State,  covering  the  hiring 
locations  within  the  State  having  fewer  than  50  employees.  Each 
consolidated  report  must  also  list  the  name  and  address  of  the 
hiring  locations  covered  by  the  report. 

How  to  Prepare  Form 

Company  Identification 

Parent  Company.  Please  provide  company  name,  receiving 
office,  address  and  employer  identification  number  of  the 
headquarters  office  of  multi-hiring  location  company  which 
owns  the  hiring  location  for  which  this  report  is  filed. 

Hiring  Location  For  Which  This  Report  Is  Filed.  Please 
provide  the  name,  address  and  employer  identification  number 
of  each  company's  hiring  location  for  which  this  report  is  filed. 

Information  on  Veterans 

Employment  data  must  include  all  permanent  full-time  and 
part-time  employees  who  were  employed  during  the  selected 
payroll  period;  except  those  employees  specifically  excluded  as 
indicated  at  41  CFR  61 -250.2(b)(2).  Employees  must  be  counted 
by  veteran  status  for  each  of  the  nine  occupational  categories 
(columns  L  and  M).  Entries  in  column  L  and  M  on  line  23 
are  optional. 

New  Hires  Data:  Report  on  line  23,  columns  N  through  P,  the  total 
number  of  permanent  full-time  and  part-time  employees  by 


veteran  status.(columns  N  and  O)  and  total  employees  (column  P) 
who  were  included  in  the  payroll  for  the  first  time  during  the 
12-month  period  ending  cither  as  of  the  end  of  the  selected 
payroll  period  between  January  and  March  I.  or  December  31. 
if  approved.  Entries  in  columns  N  through  P.  lines  14  through  22. 
are  optional. 

Definitions 

"Hiring  location"  means  an  establishment  as  defined  at 
41  CFR  61 -250.2(b). 

"Special  Disabled  Veteran"  means  (A)  a  veteran  who  is  entitled 
to  compensation  (or  who  but  for  the  receipt  of  military  retired  pay 
would  be  entitled  to  compensation)  under  laws  administered  by 
the  Veterans  Administration  for  a  disability  (i)  rated  at  30  percent 
or  more,  or  (ii)  rated  at  10  or  20  percent  in  the  case  of  a  veteran 
who  has  been  determined  under  Section  1506  of  Title  38.  U.S.C.. 
to  have  a  serious  employment  handicap  or  (B)  a  person  who  was 
discharged  or  released  from  active  duty  because  of  a  service- 
connected  disability. 

"Veteran  of  the  Vietnam-era"  means  a  veteran,  any  pan  of 
whose  active  military,  naval,  or  air  service,  was  during  the  period 
August  5.  1964.  through  May  7,  1975  who-(i)  served  on  active 
duty  for  a  period  of  more  than  180  days  and  was  discharged 
or  released  therefrom  with  other  than  a  dishonorable  discharge, 
or  (ii)  was  discharged  or  released  from  active  duty  because 
of  a  service-connected  disability.  No  veteran  may  be  considered 
to  be  a  veteran  of  the  Vietnam  era  under  this  parasraph  after 
December  31,  1991. 

Legal  Basis  for  Reporting  Requirements 

Title  38.  United  States  Code.  Section  2012(d).  requires  that 
Federal  contractors  report  at  least  annually  the  numbers  of  special 
disabled  and  Vietnam-era  veterans  in  their  workforce  by  job 
category  and  hiring  location  and  the  total  number  of  employees 
and  the  number  of  special  disabled  and  Vietnam-era  veterans  hired 
during  the  reporting  period.  Implementing  regulations  are  found 
at  41  CFR  61 -250. 
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Figure  3-4:     SAMPLE  LINKAGE  LETTER 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. 


As  has  been  discussed  with  you.... 

or 

During  a  recent  compliance  review, 

we  recommended  and  (name  and  location  of  the  establishment 
reviewed)  has  agreed  to  use  your  services  to  secure  applicants  to 
meet  their  affirmative  action  goals  (or  "needs"  for  503/2012). 
The  specific  job  titles  and  applicants  needed  are  listed  below: 

Projected  Number 
Job  Title of  Vacancies 

Clerk  typist  7 

Laborers  3 

Although  the  company  is  particularly  interested  in  (describe) 
candidates,  all  qualified  applicants  will  be  considered. 

We  request  that  you  contact  (name)  at  (phone  number)  to  discuss 
filling  their  employment  needs. 

Sincerely, 


(AOD) 

cc:      OFCCP  Regional  Linkage  Coordinator 
Contractor 
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Figure  3-5:     NOTICE  OF  REVIEW  COMPLETION  FORMAT,  NO 

DEFICIENCIES  FOUND  (SUPPLY  AND  SERVICE 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. ): 

Our  recent  compliance  review  of  your  equal  employment  opportunity 
policies  and  practices  at  (name  and  location  of  the  establishment 
reviewed)  was  completed  on  (date) . 

We  found  no  apparent  deficiencies  or  violations  of  Executive 
Order  11246,  as  amended,  Section  503  of  the  Rehabilitation  Act  of 
197  3,  as  amended,  or  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38  USC  2012).   This 
determination  may  be  modified  by  the  Assistant  Regional 
Administrator,  or  by  the  Director,  OFCCP,  within  45  days  of  the 
issuance  of  this  letter. 

[Optional ] 

The  Office  of  Federal  Contract  Compliance  Programs  sincerely 
appreciated  the  cooperation  and  courtesies  extended  by  you  and 
your  staff  during  the  conduct  of  the  compliance  review. 

Sincerely, 


(AOD/FOD) 
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Figure  3-6:     NOTICE  OF  REVIEW  COMPLETION  FORMAT,  MINOR 

DEFICIENCIES  RESOLVED  IN  A  LETTER  OF  COMMITMENT 
(SUPPLY  AND  SERVICE) 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. ): 

Our  recent  compliance  review  of  your  equal  employment  opportunity 
policies  and  practices  at  (name  and  location  of  the  establishment 
reviewed)  was  completed  on  (date) . 

Subject  to  the  implementation  of  commitments  detailed  in  your 
Letter  of  Commitment  dated  (date) ,  it  is  the  determination  of 
this  office  that  there  are  no  further  apparent  violations  of  the 
requirements  of  our  regulations.   This  determination  may  be 
modified  by  the  Assistant  Regional  Administrator,  or  by  the 
Director,  OFCCP,  within  45  days  of  the  issuance  of  this  letter. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  the  commitments  are  not 
sufficient  to  achieve  compliance. 

Sincerely, 


(AOD/FOD) 
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Figure  3-7:     NOTICE  OF  REVIEW  COMPLETION  FORMAT,  MAJOR 

DEFICIENCIES  RESOLVED  IN  A  CONCILIATION  AGREEMENT 
(SUPPLY  AND  SERVICE) 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. ): 

Our  recent  compliance  review  of  your  equal  employment  opportunity 
policies  and  practices  at  (name  and  location  of  the  establishment 
reviewed)  was  completed  on  (date) . 

Subject  to  the  implementation  of  commitments  detailed  in  our 
Conciliation  Agreement  dated  (date) ,  it  is  the  determination  of 
this  office  that  there  are  no  further  apparent  violations  of  the 
requirements  of  our  regulations.   This  determination  may  be 
modified  by  the  Assistant  Regional  Administrator.*   In  addition, 
the  Agreement  is  subject  to  approval  by  the  Director,  OFCCP.   If 
the  Director  takes  no  action  on  it  within  45  days  of  his/her 
receipt  of  the  Agreement,  it  shall  be  deemed  approved. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  the  commitments  are  not 
sufficient  to  achieve  compliance. 

Sincerely, 


(ARA/AOD) 

*If  signed  by  the  ARA,  eliminate  this  sentence  and  begin  the  next 
sentence:   This  Agreement  .  .  . 
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Figure  3-8      PREDETERMINATION  NOTICE  FORMAT 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. ): 

The  current  compliance  review  reveals  a  finding  that  (company 
name)  has  failed  to  afford  equal  employment  opportunity  to  (name 
of  covered  group)  in  (type  of  employment  activity  and  jobs) 
because  of  their  (race,  sex,  etc. ) . 

(Present  the  evidence  of  discrimination.) 

Please  be  advised  that  this  is  a  preliminary  finding  based  on 
available  information.   You  now  have  the  opportunity  to  explain 
or  rebut  our  preliminary  finding.   This  Notice  is  intended  to 
address  only  an  identified  pattern  or  practice  of  discrimination. 
You  will  be  notified  of  any  other  deficiencies  at  a  later  date. 

Please  respond  to  this  Notice  not  later  than  (date) .   If  you  do 
not  respond,  the  preliminary  findings  made  in  this  Notice  will  be 
incorporated  into  a  Notice  of  Violations  which  will  be  sent  to 
you  certified  mail,  return  receipt  requested.   In  addition,  any 
preliminary  findings  not  rebutted  in  your  response  will  be 
included  in  a  Notice  of  Violations. 

If  you  have  any  questions,  please  contact  (name)  at  (phone 
number) . 

Sincerely, 


(AOD/FOD) 
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Figure  3-9:     NOTICE  OF  VIOLATIONS  FORMAT 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


(Name  of  CEO) 
(Title  of  CEO) 
(Company  Name) 
(Street  Address) 
(City,  State,  Zip  Code) 

Dear  (Mr.  or  Ms. 


We  have  completed  our  review  of  (name  of  contractor) 's  compliance 
with  Executive  Order  11246,  Section  503  of  the  Rehabilitation  Act 
of  197  3,  as  amended,  and  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38  USC  2012)  and  the 
implementing  regulations  at  41  CFR  Chapter  60. 

The  results  of  this  review  indicate  that  (name  of  contractor)  is 
not  in  compliance  with  the  requirements  of  (name  of  Executive 
Order  or  Act)  and  its  implementing  regulations.   Consequently,  we 
are  issuing  this  Notice  of  Violations.   The  violations  and 
corrective  actions  are  set  forth  below: 


(Violation) 

(Corrective  Action) 

In  order  to  come  into  compliance  you  must  enter  into  a  (Letter  of 
Commitment /Conciliation  Agreement)  which  encompasses  all 
corrective  actions  prescribed  herein.   It  is  our  sincere  desire 
to  avoid  enforcement  proceedings.   Therefore,  it  is  suggested 
that  you  contact  (name) ,  Equal  Opportunity  Specialist,  within 
five  (5)  days  of  receiving  this  letter  at  (phone  number)  to  begin 
conciliation  and  resolution  of  the  above  cited  violations. 

Sincerely , 


(aod/fod; 
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APPENDIX  3A-1 


Standard  Compliance  Review  Report  (SCRR)  - 
POTENTIAL  DISCRIMINATION  WORKSHEET  FORMS 


APPENDIX  3A-1 

POTENTIAL  DISCRIMINATION  WORKSHEET  (PDW)  FORMS 

DATA  REFINEMENT 
PDW 
Page  # 

17-1      Refined  IRA 

17-2      Concent rat ions/Underrepresentat ions 

INVESTIGATION 
Individual  Analysis 
17-3      o   Comparative  Evidence 

Pattern  or  Practice  Analysis 

17-4      o  Mapping,  Data  Analysis,  Criteria  Identification, 

and  Direct  Evidence/Uniform  Administration 

o  OBJECTIVE  Selection  Criteria: 
17-5         -  Do  Selectees  Meet?   (Criteria  Verification) 
17-6a        -   Criteria  Uniformly  Applied  -  Is  there  Impact? 

Treatment? 
17-6b        -   Criteria  with  Adverse  Impact 

o   SUBJECTIVE  Selection  Criteria/Processes: 
17-7         -  Worksheet  on  Safeguards 

17-8      o  Supporting  Information 

Specialized  Analysis 

17-9      o  Compensation  Analysis 

17-10     o  Other  Discrimination  Worksheet  (Handicap,  Veterans, 

Guidelines  on  Religion,  National  Origin  and  Sex 

Discrimination ) 

DISCRIMINATION  FOUND 
17-11     Discriminatees/Remedy 


OTHER 

17-12a    Statistical  Worksheet  (Based  on  Selection  Rates) 
17-12b    Statistical  Worksheet  (Based  on  Availability) 


Problem  | 


Issue ; 


DATA  REFINEMENT:   REFINED  IRAs 


FOR  JOB  AREAS  WITH  AN  ADVERSE  IRA,  CONDUCT  REFINED  IRAs  TO  REFLECT,  FOR  EXAMPLE;  APPLICANTS  VS.  HIRES  FOR  JOB(S)  WITH 
SIMILAR  QUALIFICATION  REQUIREMENTS;  PROMOTIONS  VS.  PERSONS  IN  FEEDER  JOB(S)  ;  TERMINATIONS  VS.  INCUMBENTS  BY  REASON 
(VOLUNTARY,  INVOLUNTARY,  ETC.)  ,  BY  ORGANIZATIONAL  UNIT  OR  AS  APPROPRIATE.  REMEMBER  TO  ELIMINATE  PERSONS— BOTH  MEMBERS 
OF  A  MINORITY  GROUP/MCMEN  AND  OTHERS— WHO  ENTERED  THE  CANDIDATE  POOL  AFTER  THE  DATE  OF  THE  LAST  SELECTION.  IF  AN 
ADVERSE  IRA  IS  FOR  MINORITIES  IN  THE  AGGREGATE,  ALSO  REFINE  IT  TO  IDENTIFY  THE  PARTICULAR  MINORITY  GROUP (S)  AFFECTED. 


ORIGINAL  IRA 


REFINED  IRA(s) 


JOB  AREA        IMIN./ 
<8TATE  TYPE  OF  ACTIVITY)  IFEM. 


IRA 


REFINED  JOB  AREAS 
(STATE  BASES) 


DATA  ANALYSIS 


£J 


a 


A7  =  Continued 


WORKSHEET  17-1 
3A-1-1 


E 
0) 

rH 
X) 
O 

u 

04 


K 

u 

U 

o 

^vj 

a> 

•0 

-p 

o 

id 

•H 

a) 

n 

M 

0) 

o 

a* 

0 

>1 

■p 

+J 

•H 

T» 

< 

rH 

(U 

W 

•H 

(0 

> 

« 

XI 

•P 

n 

<< 

(0 

•H 

id 

W 

CQ 

l-H 

• 

o 

P   0) 

h> 

tn 

id  X3 

Q 

•H 

P   M 

fa 

M 

V 

H 

a 

-  0) 

Z 

a 

t>  a) 

w 

w 

o  »o 

g 

w 

0) 

■H 

1 

a 

•H 

a>  o 

0  0 

w 

M 

+J 

a  to 

-'*™,~ 

fe 

Bn  eh 

« 

c 

>i 

>1<W 

pj 

« 

w 

<W  -P 

■P  H 

i 

w 

0  -H 

■H 

D 

> 

> 

H 

2 

Q) 

a>  -h 

-H  C» 

i 

D 

z 

CU-P 
>i  o 

X}   C 
id   O 

K 

& 

Eh  < 

■H  -H 

D 

o 

H  4J 

< 

Eh 
H 

Pi 

id 

e  e 

ID  4-> 

5 

0  0 

< 

,-» 

4J    <D 

U   U 

&. 

E 

(0 

| 

fa  fa 

s 
o 

a) 
fa 

0   0) 

•p  u 

o 

\ 

c  a 

p* 

•t 

<  a 

•H    OJ 

g 

rrj    •> 

fa   M 

u 

s 

0    fl 

pj  o 

■P   M 

M 

•H  4J 

*c 

U   0 

s 

M   (0 

c 

0)  HD 

Q 

a)  q 

fa  -H 

*H   C 

^-* 

P-: 

O  S 

m-i  a 

>i 

a>\ 

•• 

>i-P 

fa*  •*= 

c 

| 

4J-H 
•H    > 

<  P 

C  0 
•H  -H 

g 

r4  -H 

Z  0 

+• 

w 

•H  +J 

Eh 

»•  rt 

2* 

XI    O 

>i  n 

H 

rfl  <C 

**= 

U  4J 

rl 

•H 

w 

•H    C 

S 

♦4  «H 

rH  a) 

g 

0 
r-l 

a 

n)  w 
E  <u 
M  -P 

*E 

0) 

t;i 

0 

0 

0  id 

< 

fa 

»H 

Z  Q 

\ 

E  0 

CQ 

<  a* 

a) 

o 

fa   M 

•P    0) 

^ 

go 

to  rd 

>i  0) 

D 

c 

(0   M 

W 

fa  -H 

(0 

Eh 

OS 

>. 

S 

C   (V 

fa  ««•= 

cd  £ 

Eh 

Z 

§  -p 

■p 

a) 

w 

Z  0 

M  C 

o 

Eh 

O-H 

z 

x:  id 

o 

tf 

•P  4J 

u 

W 

C 
W  -H 

id  id 

S  E 

^ 


XI 
QJ 

C 
•H 


WORKSHEET    17-2 
3A-1-2 
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WORKSHEET  17-3a 
3A-I-3 


INDIVIDUAL  ANALYSIS:      COMPARATIVE  EVIDENCE    (Part  II) 
Problem  #  Issue: 


From   Part    I,    Minority/Female    "="    or    "+:" 

#    NAME      R/S   "  =  "    or    "  +  " 


From  Part   I,    Comparitor   Nonminority/Male : 

#   NAME R/S 

#. NAME       R/S 


CONTRACTOR  EXPLANATION  FOR  SELECTION  OF  ^K3^1MIN0R^TY/^1ALE ; 


£7 


EVALUATION    OF    CONTRACTOR   EXPLANATION: 


WORKSHEET  17-3b 
3A-1-4 


CJ 


fZ7   =   Continued 


WORKSHEET  17-4 


MAPPING,  DATA  ANALYSIS,  CRITERIA  IDENTIFICATION, 
AND  DIRECT  EVIDENCE/UNIFORM  ADMINISTRATION 
3A-1-5 


MAPPING,  DATA  ANALYSIS,  CRITERIA  IDENTIFICATION, 
AND  DIRECT  EVIDENCE/UNIFORM  ADMINISTRATION 


Problem  ft 


Issue: 


Rate  for: 


Rate  for: 


Impact 


Statistical  Result 


RESULT  OF  TOTAL 
SELECTION  PROCESS: 


# 


S.D. 
or 


Fisher ' s 


DESCRIBE  EACH  STEP 
IN  THE  SELECTION  PROCESS 

(List  Chronologically) 


CONTRACTOR 
PERSONNEL 
INVOLVED 
(underline 
decision  makers) 


25 

WO. 

(Oil 

Oj 


RECORDS 
MAINTAINED 


ZZ7 


O 


O 


WORKSHEET 
3A-1-6 


TTT 


&}  =  Continued 


MAPPING,  DATA  ANALYSIS,  CRITERIA  IDENTIFICATION, 
AND  DIRECT  EVIDENCE/UNIFORM  ADMINISTRATION 


Problem  # 


Issue: 


I 


DATA  ANALYSIS 

(Are  members  of  a  minority 
group/women  disproportionately 
screened  out  at  this  step?) 


a> 
in 


^(and    how    they    are    used) 


SELECTION 
CRITERIA 


Describe     any    direct' 
evidence    of    discrim- 
ination   and/or    any 
evidence    that    this 
step    is    not    uniform- 
ly   administered. 


a 


£J 


WORKSHEET  17-4b 

3A-1-7 


£7 

ff?  =  Continued 


WORKSHEET  17-5 


OBJECTIVE  SELECTION  CRITERIA:  DO  SELECTEES  MEET? 

(Criteria  Verification) 

3A-1-8 


OBJECTIVE  SELECTION  CRITERIA:   DO  SELECTEES  MEET? 

(Criteria  Verification) 


Problem  # 


Issue: 


NAME 


R/S 


OBJECTIVE  SELECTION  CRITERIA  (#  the  criteria) 


EJ 


WORKSHEET    17-5a 
3A-1-9 


n 

fft  =  Continued 


OBJECTIVE  SELECTION  CRITERIA:   DO  SELECTEES  MEET? 

(Criteria  Verification) 


Problem  # 


Issue: 


OBJECTIVE  SELECTION  CRITERIA  -  Continued  (#  the  criteria) 


d  (continued) 


WORKSHEET  17-5b 
3.A-1--10 


Criteria 
Met? 

(Y/N/X) 


1 


a 


f^7  -  Continued 


Problem  # 

Issue : 

OBJECTIVE  SELECTION  CRITERIA  UNIFORMLY 
IS  THERE  IMPACT?   TREATMENT? 

APPLIED  - 

Data  Needed: 

# 
# 
# 

Min.  Grp./Fem. 
of  candidates 

Others 

who  met  criteria 

selected 

I.   ARE  MINIMUM  OBJECTIVE  SELECTION  CRITERIA  DISPROPORTIONATELY 

SCREENING  OUT  MEMBERS  OF  A  MINORITY  GROUP /WOMEN?   (Adverse  Impact) 

a.   Criterion (ia)  being  analyzed  


b.   "Pass  Rates:"  Min.  Grp./Fem.       Others 

#  who  met  criteria  =      vs. 


#  of  candidates 
Impact Statistical  Result:   #  S.D.  or  Fisher's 


c.   Conclusion.   If  there  is  adverse  impact  and  this  analysis  involves 
only  one  criterion,  go  on  to  Worksheet  17-6b  and  describe  and  eval- 
uate the  contractor's  position  on  the  criterion. 

If  this  analysis  involves  several  criteria  which  individually  must 
be  met,  can  you  determine  which  one(s)  is  causing  the  impact?   If 

so,  identify  it  here  and 

analyze  it  on  Worksheet  17-6b.   If  not,  proceed  to  Worksheet  17-6b 
based  on  the  impact  of  the  combination  of  criteria. 


and/or 


II.   IS  THERE  ANY  PROBLEM  WITH  SELECTION  FROM  AMONG  THOSE  WHO  MET  THE 
CONTRACTOR'S  MINIMUM  OBJECTIVE  CRITERIA?   (Disparate  Treatment) 

a.   Selection  Rates:  Min.  Grp./Fem.       Others 

#  selected  =      vs .   = 

#  who  met  criteria 

Statistical  Result:   #  S.D.        or  Fisher's 


b.   Are  there  any  remaining  SUBJECTIVE  criteria  or  processes? 


o   If  not,  describe  Supporting  Information  (Worksheet  17-8). 

o   If  so,  examine  Safeguards  on  subjective  factors  (Worksheet  17-7). 
Also  describe  Supporting  Information  (Worksheet  17-8)  and  ask  the 
contractor  for  evidence  that  the  subjective  factors  are  job  re- 
lated or  justified  by  business  necessity  (Worksheet  17-6b) . 


Worksheet  17-6a 
3A-1-11 


Problem  #  Issue 


SELECTION  CRITERIA  WITH  ADVERSE  IMPACT 


SELECTION  CRITERION(IA) : 


Does  the  contractor  state  that  the  criterion (ia)  is  job  related? 
If  so,  based  on: 

o  Evidence  of  Validation? 


o  Justified  by  Business  Necessity? 
o  Other  Showing  of  Job  Relatedness? 


DISCUSS  AND  EVALUATE  THE  CONTRACTOR'S  POSITION 


LJ 


prf   -   Continued 
WORKSHEET    17 -6b 

3A-1-12 


WORKSHEET  17-7 


SUBJECTIVE  CRITERIA/PROCESSES:  WORKSHEET  ON  SAFEGUARDS 

3A-1-13 


Problem  f 


SUBJECTIVE  CFXTEPJA/PRXESSES 
WORKSHEET  ON  SAFEGUARDS 
Issue: 


SELECTION  RESULTING  FROM  A  SUBJECTIVE  CRITERION (IA)  OR  PROCESS  (ES) 

a.  Subjective  criterion/process  being  analyzed: 

b.  Selection  Rates:    Rate  for: 


Rate  for: 


Impact 


Statistical  Result 


*  S.D. 
or 


Fisher' s 


DESCRIPTION:   DESCRIBE  THE  SUBJECTIVE  CRITERION/PROCESS  AND  THE  ROLE  IT  PLAYS  IN  THE  FINAL 
SELECTION  OR  EVALUATION  DECISION.   IS  IT  A  "PASS/FAIL"  FACTOR  OR  IS  IT  CONSIDERED  ALONG  WITH 
OTHER  FACTORS  IN  THE  FINAL  DECISION?   IF  IT  IS  CONSIDERED  ALONG  WITH  OTHER  FACTORS,  HOW  MUCH 
WEIGHT  IS  IT  GIVEN?   HOW  DOES  THE  CONTRACTOR  DETERMINE  WHETHER  THE  CANDIDATE  POSSESSES  THESE 
CHARACTERISTICS? 


a 


CONSISTENCY:   DOES  THE  EVALUATION  DEVICE  HAVE  A  FIXED  CONTENT  (E.G.,  SAME  INTERVIEW  QUESTIONS, 
SAME  PERFORMANCE  EVALUATION  ITEMS,  ETC.)?   IS  IT  SCORED?   DOES  IT  MEASURE  BEHAVIOR  OR  PERCEIVED 
TRAITS? 


n 


3.   GUIDELINES 


ARE  DECISION  MAKERS  PROVIDED  WRITTEN  GUIDELINES  ON  APPLYING  THE  SUBJECTIVE  CRITERION 
OR  PROCESS?   ARE  THEY  TRAINED? 


a 


WORKSHEET    17-7a 
3A-1-14 


f7J  =  Continued 


SUBJECTIVE  OtfTERIA/PROCESSES 
WORKSHEET  ON  SAFEGUARDS 


Problem  #  Issue: 


DOCUMENTATION  AND  REVIEWt   DO  DECISION  MAKERS  DOCUMENT  THEIR  DETERMINATIONS?   IN  HOW  MUCH  DETAIL? 
ARE  THEIR  DETERMINATIONS  REVIEWED7 


CJ 


5.   DECISION  MAKER(S);   HOW  FAMILIAR  IS  THE  DECISION  MAKER(S)  WITH  THE  JOB?   WITH  THE  CANDIDATES? 
IF  THERE  IS  MORE  THAN  ONE  DECISION  MAKER,  WHAT  IS  THEIR  RACE/SEX  COMPOSITION? 


£7 


6.   CANDIDATES  (PROMOTION/TRANSFER,  PERFORMANCE  EVALUATION)!   ARE  THEY  INFORMED  OF  JOB  OPENINGS? 
MAY  THEY  APPLY?   MAY  THEY  REVIEW  THEIR  EVALUATIONS?   MAY  THEY  COMMENT  ON  THEM?   MAY  THEY 
APPEAL  THEM? 


Z7 


EVALUATION 


EVALUATE  THE  DEGREE  TO  WHICH  THE  CONTRACTOR  HAS  PROVIDED  SAFEGUARDS  AGAINST  DIFFERENTIAL  APPLICA- 
TION OF  THE  SUBJECTIVE  CRITERION/ PROCESS « 


£J 


WORKSHEET  17-7b  &  =  <*ntinued 
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WORKSHEET  17-8 


SUPPORTING  INFORMATION 


3A-1-16 


SUPPORTING  INFORMATION 


Problem  f  Issue: 


ARE  THERE  WITNESSES/INDIVIDUAL  EXAMPLES?   ARE  THERE  MEMBERS  OF  A  MINORITY  GROUP/WOMEN  (AND 
OTHERS,  AS  APPLICABLE)  WHO, (A)  CAN  DESCRIBE  THEIR  PERSONAL  EXPERIENCE  WITH  THE  SELECTION 
PROCESS  INVOLVED?   (B)  PERCEIVED  THE  PROCESS  AS  DISCRIMINATORY?   (C)  ARE  PARTICULARLY  lool 
EXAMPLES  OF  THE  IMPACT  OF  THE  PROCESS  ON  MEMBERS  OF  A  MINORITY  GROUP/WOMEN  AS  A  WHOLE 
WHO  APPEAR  PARTICULARLY  WELL-QUALIFIED  APART  FROM  THE  FACTOR  THAT  SCREENED  THEM  OU?   ETc'l?' 
„^^D  ™E  ATMOSPHERE  ON  THE  JOB(S)  INVOLVED  AS  UNRECEPTIVE  TO  METERS  OF  A  MiSJrJtY 


GROUP/WOMEN? 


JO 


IS  THE  PROBLEM  LONGSTANDING?   (A)  HOW  SERIOUSLY  UNDERUTILIZED  IS  THE  JOB(S)?   (B)  IS  THERE  ANY 
INDICATION  UTILIZATION  LEVELS  WERE  BETTER  IN  THE  PAST?   (C)  HOW  MANY  OPPORTUNITIES  HAS  THE 
CONTRACTOR  HAD  TO  SELECT  PERSONS  FOR  THE  JOB(S)  DURING  THE  LIABILITY  PERIOD? 


a 


WORKSHEET    17-8a  ^  =  Continued 
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SUPPORTING  INFORMATION 
Problem  #   Issue: 


3.  IS  THE  PROBLEM  LONGSTANDING?  (CONTINUED) 


a 


4.  HAS  THE  SELECTION  PROCESS  CHANGED?   (A)  WHEN  DID  THE  CONTRACTOR  BEGIN  USING  THE  CRITERION  OR 
PROCESS  THAT  IS  ADVERSELY  AFFECTING  MEMBERS  OF  A  MINORITY  GROUP  OR  WOMEN?   (B)  DOES  THE  TIMING 
OF  INTRODUCING  THE  CRITERION/PROCESS  HAVE  ANY  RELATIONSHIP  TO  AM  INCREASE  OF  MEMBERS  OF  A 
MINORITY  CROUP  OR  WOMEN  IN  THE  POTENTIAL  CANDIDATE  POOL?   (C)  WHAT  REASON  DOES  THE  CONTRACTOR 
GIVE  FOR  INTRODUCING  THE  CRITERION/PROCESS?   (D)  ARE  THERE  CURRENT  NONMINORITY  OR  MALE  INCUM- 
BENTS IN  THE  JOB(S)  WHO  DO  NOT  MEET  THE  CRITERIA  THAT  ARE  NOW  SCREENING  OUT  MEMBERS  OF  A 
MINORITY  GROUP  OR  WOMEN?   IF  SO,  ARE  THEIR  PERFORMANCE  EVALUATIONS  SATISFACTORY  OR  BETTER? 


C7 


WHAT  IS  THE  OVERALL  EEO  ATMOSPHERE  AT  THE  ESTABLISHMENT?  (A)  WHAT  IS  THE  CONTRACTOR'S  GENERAL 
REPUTATION  IN  THE  MINORITY/FEMALE  COMMUNITY?  (B)  HAS  THE  CONTRACTOR  BEEN  THE  SUBJECT  OF  EEO 
COMPLAINTS?  IF  SO,  HAS  CAUSE  DEEN  FOUND?  (C)  IF  THE  CONTRACTOR  HAS  BEEN  PREVIOUSLY  REVIEWED  BY 
OFCCP,  HAVE  PROBLEMS  BEEN  FOUND?  (D)  IN  THIS  REVIEW,  ARE  THERE  ANY  FINDINGS  OF  DISCRIMINATION 
IN  OTHER  JOB(S)  IN  THE  WORKFORCE?  AGAINST  OTHER  GROUPS?  (E)  IS  THERE  ANY  INDICATION  THAT  THE 
GENERAL  ATMOSPHERE  AT  THE  ESTABLISHMENT  IS  OR  IS  NOT  RECEPTIVE  TO  MEMBERS  OF  A  MINORITY  GROUP/ 
WOMEN? 


£J 


WORKSHEET  l/-bb  ft   _  ^^ 
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Problem  #  Issue: 


COMPENSATION  ANALYSIS 


Use  this  Worksheet  to  present  the  results  of  your  review  of  compensation 
practices.   If  you  have  identified  a  problem(s):   (1)  describe  and  analyze 
it;  (2)  state  the  contractor's  position;  and  (3)  evaluate  that  position. 
If  you  conclude  that  there  is  discrimination,  use  Worksheet  17-11  to 
describe  discriminatees  and  remedy. 


n?l   =  Continued 
WORKSHEET  17-9 
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Problem  #  Issue 


OTHER  DISCRIMINATION  WORKSHEET 


USE  THIS  WORKSHEET  FOR  PROBLEMS  WHICH  RELATE  TO  THE  FOLLOWING  AREAS  (Check 
the  applicable  area.): 

EJ   Handicap       [~~7   Veterans       f~J   Sex  Discrimination  Guidelines 

EJ   Guidelines  on  Religion  and  National  Origin 

(1)  Describe  and  analyze  the  problem;  (2)  state  the  contractor's  position, 
and  (3)  evaluate  the  contractor's  position.  If  you  conclude  that  there  is 
discrimination,  use  Worksheet  17-11  to  describe  discriminatees  and  remedy. 


CJ 


/V7   -   Continued 
WORKSHEET  17-10 
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STATISTICAL  WORKSHEET 
(BASED  ON  SELECTION  BATES) 


Problem  # 


Issue: 


1.  Find  the  difference  in  selection  rates: 


(Selection  Rate  ;  Others) 


(Selection  Rate: MinGrp/Fem) 


-—  * 


© 


2.  For  the  value  of  one  Standard  Deviation  (S.D.) : 


•   X 

(Total  Selection  Rate)    (1  -  Tot.  Selection  Rate)* 


T2aT 


1  +  1  • 
#  Others  #  MinGrp/Fem  • 
in  Pool      in  Pool 


Multiply  (2a)  by  (2b) : 


(2b) 
and  take  the  square  root -^ 


3.  For  the  number  of  Standard  Deviations  of  the  difference  shewn  in  (l  j  , 
divide  (pby® ^> 


© 


(#  S.D.) 


•This  is  simply  a  shortcut  for  the  total  nonselection  rate— i.e.  if  the 
total  selection  rate  is  .75,  1  -  .75  or  .25  is  the  total  nonselection  rate. 

NOTE,   This  test,  which  is  called  a  "Pooled  two-Sample  Z-Score,"  is 
expressed  mathematically  as  follows,  where  M  is  for  members  of  a  minority 
group  (or  women)  and  o  is  for  others i 


(   *  SELECTED  j\  _  ft    SELECTED  aA 
V  ♦  IN  POOL  rJ    V  «  IN  POOL  ^  / 


\ff%    TOTAL  SELECTED\/.        f  TOTAL  SELECTED  \  /  1       .      1       >. 

V^#  TOTAL  IN  POOL  J\^>  #  TOTAL  IN  POOL  J   \i    IN  POOLq"^  <  IN  POOL^J 
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STATISTICAL  WORKSHEET 
(BASED  ON  AVAILABILITY) 


Problem  # 


Issue: 


1.  Find  the  difference  between  expected 

and  actual 

selections:* 

© 

X 

— 

=  —  > 

(#  Total         (%  MinGrp/Fem 
Selections)      Availability) 

(Expected) 

(Actual) 

2.  For  the  value  of  one  Standard  Deviation  (S,D.)  : 

© 

o              X               X 

(#  Total         (%  MinGrp/Fem     (%  Others 

Selections)      Availability)      Availability) 

(2a) 

~> 

3.  For  the  number  of  Standard  Deviations  of  the  difference  shown  in  (l), 
divide  Q)   by  (T)                                                                                                          ^ 

1  (#  S.D.) 

♦If  you  want  to  ccnpare  incumbency  with  availability,    substitute  "II  of  Total  Incumbents" 
for  "I  of  Total  Selections." 

NOTE:     This  test  is  expressed  mathematically  as: 

IV-                                             \     C\    MIH.GRP.     IN    POOLVl 
LA   »    TOTAL    SELECTIONS^     I  »   TOTAL   IN   POOL 2i 

Vc 


I  MIN.GRP.  srr.FPTTnMC 


TOTAL  SELECTION 


J)  (\    MI»-G^P-  IN  PQQLN   /  «  OTHERS  IN  POOT.  > 
V      K*    TOTAL  IN  POOL    )      (^ ,  TOTAL  IN  POOL~) 


WORKSHEET  17-12b 
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POTENTIAL  DISCRIMINATION  WORKSHEETS 


INTRODUCTION 


As  noted  in  the  instructions  for  the  SCRR  in  Appendix  2A-2,  the 
review  file  must  contain  materials  which  support  the  summary  of 
findings  given  in  the  SCRR  on  potential  discrimination  issues 
(SCRR  p.  17).   These  materials  may  include  any  of  following 
Worksheets,  which  are  designed  to  illustrate  the  processes 
normally  necessary  to  prove  or  disprove  particular  types  of 
discrimination.   Their  use,  while  strongly  recommended,  is 
optional.   If  you  use  them,  use  only  those  that  pertain  to  the 
kind  of  problem  you  are  investigating.   If  you  do  not  use  them, 
your  investigation  and  report,  at  minimum,  must  address  the  KEY 
FACTORS  given  at  the  beginning  of  the  instructions  for  each 
applicable  Worksheet. 

These  Worksheets  cover  three  major  areas:  (1)  data  refinement, 
(2)  investigation,  and  (3)  remedy  when  discrimination  is  found. 


DATA  REFINEMENT 


The  first  two  Worksheets  are  for  refining  IRAs 


(p.  17-1)  and  for  refining  findings  of  concentration  and  under- 
representation  (p.  17-2).   These  are  used  when  desk  audit  data 
are  not  sufficient  to  identify  precise  problem  areas  for  investi- 
gation. 


INVESTIGATION:   Assuming  a  problem  remains  after  suitable 
refinement  of  data,  the  remaining  Worksheets  are: 


Type  of 
Analysis 

INDIVIDUAL 


Page    Subject 

17-3    Comparative  Evidence 


PATTERN  OR 
PRACTICE 


17-4    Mapping,  Data  Analysis,  Criteria  Identi- 
fication, and  Direct  Evidence/Uniform 
Administration 


17-5 


Objective  Selection  Criteria: 

Do  Selectees  Meet?  (Criteria 
Verification) 


17-6a 


Criteria  Uniformly  Applied  - 
Is  there  Impact?   Treatment? 


17-6b 


Criteria  with  Adverse  Impact 


3A-2-3 


PATTERN  OR 
PRACTICE  (cont'd. ) 


Subjective  Selection  Criteria/Processes: 
17-7         Worksheet  on  Safeguards 

17-8    Supporting  Information 

SPECIALIZED      17-9    Compensation  Analysis 

17-10   Other  Discrimination  Worksheet 

(Handicapped/Veterans,  Guidelines  on 
Religion,  National  Origin  and  Sex 
Discrimination) 

DISCRIMINATION  FOUND:   If  the  appropriate  analysis  above  shows 
discrimination,  the  Worksheet  on  Discriminatees/Remedy  (page 
17-11)  is  applicable. 

NOTE:   To  assist  in  determining  statistical  significance  in 
pattern  or  practice  cases,  Statistical  Worksheets  are  included  as 
page  17-12.   These  Worksheets  can  be  used  in  most  situations 
where  the  issue  is  a  difference  in  selection  rates  (Worksheet 
17-12a)  or,  absent  applicant/candidate  data,  a  difference  in 
availability  vs.  selections  or  incumbency  (Worksheet  17-12b) . 
However,  an  alternative  statistical  test  is  needed  when  dealing 
with  small  numbers.   See  Manual  Section  3K00(e)  for  guidance  on 
when  a  small  numbers  test  should  be  used,  the  meaning  of  statis- 
tical significance,  and  the  relationship  between  statistical 
results  and  other  evidence  of  discrimination.* 


*For  computer  users,  the  computer  program  developed  for  IRAs  (see 
page  5  of  the  SCRR  Instructions  in  Appendix  2A-2)  includes  an 
automatic  calculation  of  the  number  of  standard  deviations  of  a 
difference  in  selection  rates.   The  formula  used  is  similar  to 
that  in  Worksheet  17-12a  and  the  resulting  print-out  may  be 
substituted  for  that  Worksheet.   For  situations  where  a  small 
numbers  statistical  test  is  appropriate,  a  computer  program  for 
Fisher's  exact  is  being  supplied  to  OFCCP  offices.   Also,  com- 
puter users  may  convert  any  of  the  Potential  Discrimination 
Worksheets  into  a  format  compatible  with  word  processing  (see 
example  in  Appendix  2A-2,  page  5). 
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COMMENTS  APPLICABLE  TO  WORKSHEETS  AS  A  WHOLE 


In  investigating  potential  discrimination  under  the  Execu- 
tive Order,  OFCCP  follows  Title  VII  principles.   The  types 
of  analysis  and  information  these  Worksheets  call  for 
generally  parallel  those  principles. 

As  used  in  these  instructions,  minorities  means  the  four 
minority  groups  for  whom  EEO-1  reporting  is  required--i . e . , 
Blacks,  Hispanics,  Asians/Pacific  Islanders  and  American 
Indians/Alaskan  Natives.   At  the  data  refinement  stage  of 
potential  discrimination  analyses,  the  particular  minority 
group  or  groups  who  are  potential  victims  are  identified  and 
subsequent  analyses  are  focused  on  that  group(s).   See 
instructions  for  Worksheets  17-1  and  17-2  below. 


DATA  REFINEMENT: 

WORKSHEET  17-1:   REFINED  IRAs 


KEY  FACTORS 

o    Ensure  that  IRAs  found  adverse  at  desk  audit  reflect, 
as  appropriate : 

applicants  vs.  hires  for  jobs  with  similar 
qualification  requirements; 

promotions  vs.  persons  in  feeder  jobs; 

terminations  vs.  incumbents  by  reason  (voluntary 
vs.  involuntary,  etc.),  by  organizational  unit  or 
as  appropriate . 

o    Eliminate  persons — both  members  of  a  minority  group/ 

women  and  others — who  entered  the  candidate  pool  after 
the  date  of  the  last  selection. 

o    If  the  IRA  under  investigation  is  for  minorities  in  the 
aggregate,  determine  for  which  minority  group(s)  the 
IRA  is  adverse. 


3A-2-5 


DISCUSSION :   Desk  audit  employment  activity  data  are  rarely  more 
detailed  than  job  group,  so  an  adverse  IRA  may  reflect  selections 
for  different  types  of  jobs  from  different  candidate  pools. 
Also,  since  data  are  normally  for  a  full  year,  persons  who 
applied/became  eligible  after  the  last  opening  was  filled  may  be 
included . 

Therefore,  it  is  usually  necessary  to  obtain  a  list  of  the 
employment  actions  involved  and  when  they  occurred.   Based  on  the 
types  of  jobs  and  when  they  were  filled,  then  determine  the 
appropriate  candidate  pools  and  refine  the  IRA.   For  example: 

o    An  engineering  job  group  with  an  adverse  hiring  IRA  for 
women  may  contain  both  electrical  and  mechanical  eng- 
ineers.  Refined  IRAs  based  on  type  of  engineer  may 
show  that  the  hires  were  mechanical,  but  the  female 
candidates  were  electrical . 

o    Or,  in  an  adverse  hiring  IRA  for  Hispanics  in  a 

clerical  job  group,  the  hires  may  have  been  early  in 
the  year  and  the  majority  of  Hispanic  applicants  later 
in  the  year.   A  refined  IRA  using  only  those  persons 
who  applied  before  the  last  opening  was  filled,*  may 
show  no  problem. 

Please  note,  however,  that  although  the  refined  candidate  pool 
may  often  be  smaller  than  that  in  the  original  IRA,  it  may  also 
be  larger .   For  example,  in  an  adverse  promotion  IRA,  you  may 
have  assumed  at  desk  audit  that  the  candidate  pool  for  Crafts  II 
was  Crafts  I,  but  may  find  onsite  that  a  substantial  number  of 
promotees  also  came  from  Operatives  III.   The  refined  IRA,  there- 
fore, would  be  based  on  the  larger  candidate  pool  of  Crafts  I 
plus  Operatives  III. 

In  contrast  to  IRAs  for  hiring  and  promotion,  a  termination  IRA 
is  usually  refined  by  looking  at  the  reasons  for  termination  and 
the  organizational  units  in  which  the  terminations  occurred.   For 
example,  it  is  useful  to  separate  terminations  into  voluntary  and 
involuntary  and,  where  involuntary  remain  adverse,  to  focus  first 
on  them  (particularly  ones  occurring  during  a  probationary 
period).   However,  even  if  most  were  voluntary,  it  remains 
relevant  to  see  if  there  was  any  clustering  of  terminations 
within  particular  organizational  units. 


*If  the  data  are  available,  you  may  add  in  persons  who  were  in 
the  candidate  pool  at  the  beginning  of  the  data  period  (but  may 
have  applied  earlier). 
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Particular  Minority  Group  -  If  the  adverse  IRA  under  investiga- 
tion is  for  minorities  in  the  aggregate,  it  should  now  be  refined 
to  determine  for  which  minority  group(s)  selection  is  adverse, 
and  subsequent  analyses  should  be  conducted  for  that  group(s). 

Lack  of  Data   -   If  you  are  unable  to  appropriately  refine  an  IRA 
because  of  the  contractor's  failure  to  maintain  data  on  candi- 
dates/selections for  jobs  within  the  job  group  and/or  on  parti- 
cular minority  groups,  see  Manual  Section  3K03(a)(3). 

INSTRUCTIONS:   Use  this  page  if  the  SCRR  page  17  problem  you  are 
now  dealing  with  involves  an  IRA  needing  refinement.   At  the  top 
of  the  sheet,  enter  the  SCRR  page  17  problem  number  and  issue, 
and  complete  this  page  as  follows: 

Original  IRA: 

o    Job  Area/Type  of  Activity.   Enter  the  name  of  the  job  area 
in  which  the  IRA  was  adverse,  and  the  type  of  employment 
activity  involved.   For  example,  "Engineering  hires." 

o    Min./Fem. .   Indicate  whether  the  adverse  IRA  was  for  minor- 
ities, members  of  a  particular  minority  group,  or  women. 

o    IRA.   Enter  the  original  IRA  result — i.e.,  .21,  .76,  etc. 

Refined  IRAs : 

o    Refined  Job  Areas:   Enter  the  job  area  on  which  the  refined 
IRA  is  based.   For  example,  mechanical  engineers,  electrical 
engineers,  etc. 

o    Data  Analysis:   Enter  the  selection  rates  (numbers  and 

percent)  for  the  groups  you  are  comparing  in  the  refined  job 
area,  then  calculate  and  enter  the  IRA. 

If  the  original  IRA  was  for  minorities  in  the  aggregate, 
also  refine  it  to  identify  the  particular  minority  group(s) 
who  are  potential  victims. 

If  the  IRA  is  . 8  or  more,  no  further  action  is  needed.   If 
the  IRA  is  less  than  .8,  determine  the  number  of  persons 
potentially  affected  (see  main  IRA  instructions  in  Appendix 
2A-2) . 

If  no  person(s)  were  potentially  affected,  the  refined  IRA 
need  not  be  pursued  further  (however,  see  Appendix  2A-2  on 
Interpreting  IRA  results). 

o    Pursue :   Check  [  >/ ]  those  refined  IRAs  you  will  investigate 
for  potential  discrimination. 
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WORKSHEET  17-2  :   CONCENTRATIQNS/UNDERREPRESENTATIONS 


KEY  FACTORS 

During  the  normal  liability  period: 

o    Were  there  any  openings  in  underrepresented  job 

area(s)  which  have  similar  qualification  require- 
ments to  the  area(s)  where  minorities/women  are 
concentrated? 

or 

o    Was  there  a  system  or  policy  in  effect  that  served 
to  create  or  maintain  the  areas  of  concentration/ 
under represent at ion? 


DISCUSSION:   If  desk  audit  review  of  the  contractor's  workforce 
analysis  showed  areas  of  minority  group  or  female  concentration 
and  underrepresentation  in  jobs  that  may  have  similar  qualifica- 
tion requirements,  this  usually  suggests  a  potential  placement 
problem  and/or  some  system  or  policy  inhibiting  movement  from  the 
concentrated  to  the  underrepresented  areas.   Such  patterns,  how- 
ever, may  have  arisen  at  any  point  in  the  past. 

To  reach  such  patterns,  you  must  show  that  a  violation  occurred 
during  the  normal  liability  period--which,  for  a  compliance 
review,  is  the  two  year  period  preceding  the  contractor's  receipt 
of  the  Scheduling  Letter.   This  may  be  done  'either  (1)  by  showing 
that,  during  the  liability  period,  members  of  a  minority  group/ 
women  were  discriminated  against  in  filling  openings  in  the 
underrepresented  area,  or  (2)  by  showing  that  a  system  or  policy 
which  extended  into  the  liability  period  would  have  discriminated 
against  members  of  a  minority  group/women  had  there  been  such 
openings . * 


*Either  showing  may  establish  a  continuing  violation,  which  would 
make  remedy  available  not  only  to  victims  during  the  liability 
period,  but  also  to  earlier  victims  of  the  same  practice  or 
policy.   See  Chapter  7  for  a  discussion  of  continuing  violation 
(Section  7B01)  and  remedy  when  a  continuing  violation  is  found 
(Section  7F08(c) ) . 
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If  neither  showing  can  be  made-- i.e.  whatever  practice  or  policy 
caused  the  concentration/underrepresentation  ceased  before  the 
liability  period,  the  pattern  need  not  be  pursued  further  for 
potential  discrimination  (although  affirmative  action  measures 
may  be  needed) . 

Note :   If  the  workforce  pattern  under  investigation  is  for 
minorities  in  the  aggregate,  it  should  now  be  refined  to  identify 
the  particular  minority  group(s)  that  is  concentrated/underrep- 
resented  in  the  area,  and  subsequent  analyses  focused  on  that 
group(s) . 

INSTRUCTIONS:   At  the  top  of  the  sheet,  enter  the  SCRR  page  17 
problem  number  and  issue.   Then  enter  the  dates  of  the  normal 
liability  period  and  the  dates  of  the  employment  activity  data 
you  will  use  below,  and  complete  this  sheet  as  follows: 

PART  I 

o    CONCENTRATED  JOB  AREA:   Enter  the  name  of  the  concentrated 
job  area,  its  total  number  of  incumbents  and  number  of 
incumbents  who  are  women  or  members  of  the  minority  group 
being  investigated. 

o    COMPARITOR  UNDERREPRESENTED  JOB  AREA:   List  each  similar 
underrepresented  job  area,  its  total  number  of  incumbents 
and  number  of  incumbents  who  are  women  or  members  of  the 
minority  group  being  investigated. 

o    New  Entries  During  Liability  Period: 

Type  of  Activity:   For  each  comparitor  underrepre- 
sented area,  enter  the  type  of  movement  into  the 
area — i.e.,  hires,  promotions,  transfers,  etc. — that 
you  will  analyze  in  the  next  column. 

Data:   If,  during  the  liability  period,  there  was  no 
activity  in  the  type  of  movement  involved,  enter  "No 
Activity,"  and  go  on  to  the  next  type  of  movement  into 
the  area.   If  there  was  activity,  enter  the  total 
number  of  placements  and  the  number  of  placements  of 
members  of  the  minority  group/women,  as  appropriate. 

If  the  contractor  does  not  have  the  necessary  activity 
data,  ask  if  there  are  data  runs  that  show  date  of 
entry  into  jobs.   If  so,  identify  persons  with  a  "job 
entry"  date  into  the  underrepresented  area  during  the 
liability  period  and  work  "backwards"  to  whether  they 
came  by  hire,  transfer,  etc.   You  may  also  wish  to 
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check  termination  lists  to  pick  up  any  persons  who 
entered  the  area  during  the  liability  period  but 
subsequently  terminated. 

If  there  have  been  some  nonminority/male  placements  into  the 
underrepresented  area  during  the  liability  period,  examine  the 
process  by  which  those  placements  were  made  (Worksheet  17-4)  and 
determine  if  there  were  members  of  a  minority  group/women 
(whether  in  the  concentrated  area  or  outside  applicants)  who  were 
discriminated  against  in  filling  those  jobs.   Such  discrimination 
may  have  occurred  through  a  "steering"  of  candidates  toward 
particular  jobs  based  on  stereotypes,  or  may  have  resulted  from  a 
system  or  policy  (below) . 

PART  II 

System  or  Policy:   Describe  any  system  or  policy,  maintained  into 
the  liability  period,  which  served  to  create  or  maintain  the 
areas  of  concentration  and  underrepresentation . 

The  disproportionate  effect  on  members  of  a  minority  group  or 
women  of  such  a  system  or  policy  may  be  because  of  a  present 
illegality--such  as  an  invalid  "weight-lifting"  test  or  an 
invalid  high  school  degree  requirement  for  entry  into  the  area 
(whether  by  hire,  promotion  or  transfer).   It  may  also  result 
from  past  discrimination--such  as  past  discrimination  in  place- 
ment . 

If  there  have  not  been  any  new  entries  to  the  underrepresented 
area(s)  during  the  liability  period,  but  there  is  a  system  or 
policy  which--had  there  been  openings--would  have  dispropor- 
tionately affected  members  of  a  minority  group  or  women,  you  must 
show  that  effect  and  identify  its  cause.  -This  usually  involves 
either  identifying  a  criterion  for  movement  which  would  have 
adverse  impact  and/or  showing  the  effect  is  due  to  discriminatory 
placement  whether  at  time  of  initial  hire  or  later.   Once  you 
have  determined  at  what  point  and  by  what  selection  process 
discrimination  potentially  occurred,  pursue  it  using  Worksheet 
17-3  (individual  analysis)  or  Worksheet  17-4  (pattern  or  practice 
analysis ) . 

If  the  system  or  policy  involved  is  part  of  a  bona  fide  seniority 
system,  while  the  system  itself  cannot  be  altered,  there  can  be 
individualized  relief --including  constructive  seniority--f or 
victims  of  the  contractor's  post  Executive  Order  discrimination. 
Such  persons  may  have  been  excluded  because  of  a  non-job  related 
criterion  and/or  because  of  discriminatory  placement.   In  the 
latter  area,  it  is  generally  necessary  to  demonstrate  that  the 
person  was  qualified  for  a  job  in  the  underrepresented  area,  and 
either  applied  for  but  was  denied  it,  or  would  have  done  so  had 
such  an  application  not  been  perceived  as  futile  (i.e.,  perceived 
as  certain  to  be  rejected). 
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If  there  have  not  been  any  new  entries  to  the  underrepresented 
area(s)  during  the  liability  period,  and  there  is  no  potentially 
discriminatory  system  or  policy  that  was  maintained  into  the 
liability  period,  the  concentration  involved  need  not  be  inves- 
tigated further. 

NOTE:   This  Worksheet  also  may  be  used  for  areas  of  underrepre- 
sentation  not  associated  with  a  concentration.   An  underrepre- 
sented area,  standing  alone,  is  normally  a  potential  discrimina- 
tion problem  only  if  (a)  there  were  openings  in  the  area  during 
the  liability  period,  and  the  selection  rate  of  members  of  a 
minority  group  or  women  for  those  openings  was  adverse,  or  (b) 
there  was  an  illegal  system  or  policy  (such  as  a  discriminatory 
maternity  leave  policy)  which  extended  into  the  liability  period 
and  caused  or  contributed  to  the  underrepresentation. 

Therefore,  for  an  underrepresentation  standing  alone,  under  "CON- 
CENTRATED JOB  AREA"  enter  N/A.   Then,  as  above,  enter  the  name  of 
the  underrepresented  area,  its  total  incumbents  and  incumbents 
who  are  women  or  members  of  the  minority  group  being  investiga- 
ted, and  the  number  of  new  entries  into  the  area  during  the 
liability  period  by  type  of  activity,  minority  group  and/or  sex. 
For  each  type  of  activity  conduct  an  IRA. 

If  the  IRA  is  adverse,  proceed  to  investigate  for  potential  dis- 
crimination using  an  individual  or  pattern  or  practice  approach, 
as  appropriate  (see  below).   If  there  was  no  activity  or  the 
activity  was  not  adverse  to  the  underrepresented  group,  further 
investigation  need  not*  be  conducted  unless,  as  noted  above,  you 
identify  a  discriminatory  system  or  policy  that  caused  or  con- 
tributed to  the  underrepresentation  (if  so,  describe  the  system 
or  policy  in  Part  II). 


INVESTIGATION: 

INDIVIDUAL  vs.  PATTERN  OR  PRACTICE 

Individual  cases  are  those  which  are  based  upon  what  happened  to 
an  identified  individual.   The  most  common  way  to  develop  an 
individual  case  is  to  reconstruct  the  selection  decision  and  make 
one-on-one  comparisons  of  candidates  (cohort  analysis). 


*OFCCP,  however,  always  has  the  discretion  to  pursue  any  IRA 
result.   See  the  discussion  of  Interpreting  IRA  Results  in 
Appendix  2A-2. 
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In  a  pattern  or  practice  case,  the  difference  in  selection  rates 
between  members  of  a  minority  group  or  women,  as  a  group  (rather 
than  as  individual  members  of  a  group),  and  others  is  extreme 
enough  to,  in  itself,  suggest  discrimination.   Extreme  enough  in 
this  context  usually  means  statistically  significant.* 

Please  note  the  difference  in  methodology  here--i.e.,  a  pattern 
or  practice  case  is  not  the  same  as  a  series  of  cohorts.  There 
are  also  differences  between  individual  and  pattern  or  practice 
cases  in  terms  of  what  the  contractor  must  do  to  rebut  and  what 
remedy  is  required.   More  specifically: 

In  an  individual  case,  the  contractor  may  rebut  by  showing  that 
the  particular  person  was  not  selected  for  a  legitimate  nondis- 
criminatory reason  (that  cannot  be  shown  to  be  a  pretext  for 
discrimination  —  see  instructions  for  Worksheet  17-3). 

By  contrast,  in  a  pattern  or  practice  case  the  contractor  cannot 
rebut  merely  by  presenting  evidence  about  particular  individuals. 
Since  proof  of  discrimination  is  based  on  the  treatment  or  impact 
on  a  class  rather  than  on  an  individual,  the  contractor  must 
present  evidence  about  the  class .   For  example,  in  a  treatment 
case,  the  contractor  must  show  a  legitimate  nondiscriminatory 
reason  for  the  difference  in  selection  rates  and  demonstrate  that 
the  reason  accounts  for  the  difference.** 

Additionally,  individual  and  pattern  or  practice  cases  differ  at 
the  remedy  stage.   In  an  individual  type  of  case,  once  discrimin- 
ation is  proven  for  a  series  of  cohorts,  the  specific  minorities 
or  women  involved  are  entitled  to  relief.   There  is  not,  however, 
an  automatic  presumption  that  any  other  minorities  or  women  are 
also  due  relief. 

However,  when  discrimination  is  proven  in  a  pattern  or  practice 
case,  there  is  such  an  automatic  presumption  that  each  minority 
or  female  class  member  is  entitled  to  relief.   It  is  up  to  the 
contractor  to  prove  that  a  particular  class  member  is  not  entit- 
led to  relief--by  demonstrating,  for  example,  that  there  was  no 
job  opening  at  the  time  the  individual  applied,  that  a  better 
qualified  person  was  selected,  or  any  other  legitimate 


*See  cautions  in  Manual  Section  3K00(e). 

**If  the  contractor  is  able  to  do  so,  it  essentially  has  identi- 
fied a  criterion  with  adverse  impact  and  should  be  prepared  to 
demonstrate  that  the  criterion  is  in  fact  job  related  or  required 
by  business  necessity  (see  instructions  for  page  17-6b) . 
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nondiscriminatory  reason  which  establishes  that  the  person  would 
not  have  been  selected  even  absent  discrimination. 

A  pattern  or  practice  case,  therefore,  always  has  the  potential 
of  securing  more  relief  than  a  series  of  individual  cases,  and  is 
the  preferred  approach.   Normally,  if  a  properly  refined  IRA 
shows  a  statistically  significant  difference  in  selection  rates 
using  a  statistical  test  appropriate  to  the  numbers  involved  [see 
Manual  Section  3K00(e)],  a  pattern  or  practice  approach  should  be 
attempted. * 

However,  whether  to  proceed  on  an  individual  or  a  pattern  or 
practice  basis  is  also  a  matter  of  practical  judgement.   Where 
the  number  of  selections/persons  in  the  pool  is  relatively  small, 
the  most  efficient  use  of  review  time  may  be  an  individual 
analysis.   Where,  however,  the  number  of  selections/persons  in 
the  pool  is  large,  a  pattern  or  practice  analysis  is  normally 
more  efficient  than  going  through  the  files/other  data  to 
reconstruct  each  selection  decision  on  a  case-by-case  basis. 


WORKSHEET  17-3:   INDIVIDUAL  ANALYSIS  - 

COMPARATIVE  EVIDENCE 


KEY  FACTORS 

o    Before  reviewing  records,  obtain  from  the  contractor 
(a)  the  minimum  objective  criteria  a  person  must  meet 
to  be  considered  and,  if  applicable,  (b)  what  factors 
are  most  important  in  choosing  among  those  who  meet  the 
minimum  standards . 

o    Consider  whether  any  of  the  contractor's  stated  objec- 
tive criteria  have  foreseeable  adverse  impact . 

o    Identify  minorities/women  who  were  equally  or  better 
qualified  in  terms  of  the  contractor's  legitimate 
objective  criteria  than  the  nonminorities/men  selected. 

o    Obtain,  investigate,  and  analyze  the  contractor' s 

explanation  for  selection  of  the  nonminorities/men. 


*Please  note,  however,  that  some  cases  are  inherently  pattern  or 
practice  regardless  of  any  statistics  or  the  number  of  persons 
af fected--such  as  a  case  based  on  a  specific  policy  (for  example, 
a  discriminatory  maternity  leave  policy) . 

3A-2-13 


PART  I 


Obtain  the  contractor's  criteria  for  the  job(s)  involved  from  the 
EEO  Coordinator  and/or  main  selecting  official.   You  should 
obtain  both  (1)  the  minimum  objective  criteria  a  person  must  meet 
to  be  considered,  and  (2)  what  factors  are  most  important  in 
selecting  among  those  who  meet  minimum  standards. 

For  example,  a  contractor  may  indicate  that  the  minimum  require- 
ment for  an  entry-level  engineer  is  a  B.S.  in  Electrical  Engin- 
eering.  In  choosing  among  those  with  a  B.S.E.E.,  however,  the 
contractor  may  consider  the  candidates'  relative  qualifications 
on  factors  it  considers  most  important  for  the  job.   For  example, 
the  contractor  may  state  that  it  prefers  those  with  the  most 
engineering  work  experience,  or  the  contractor  may  care  more 
about  additional  education — i.e.,  a  Masters  or  Ph.D. --than  about 
work  experience.   Where,  as  in  this  example,  more  than  one  factor 
is  considered  in  choosing  among  those  who  meet  minimum  stand- 
ards, try  to  get  the  contractor  to  be  as  specific  as  possible  in 
estimating  the  relative  importance  of  each  factor. 

There  will,  however,  be  some  kinds  of  selection  decisions  where 
only  minimum  objective  criteria  are  relevant.   Chief  among  them 
are  jobs  in  a  line  of  progression  where  a  person  is  supposed  to 
advance  as  he  or  she  meets  a  given  time  in  grade  and/or  perform- 
ance standard,  rather  than  competing  with  others  for  a  job  open- 
ing.  Similarly,  many  termination  decisions  are  based  on  a  person 
individually  failing  to  meet  a  minimum  standard  (no  more  than  3 
warnings  in  a  given  time  period,  etc.).   Where,  as  in  these  exam- 
ples, the  contractor  considers  only  minimum  objective  criteria  in 
making  an  employment  decision,  you  need  only  consider  those  cri- 
teria in  your  analysis. 

Evaluation  for  Individual  Disparate  Impact:   Before  beginning 
your  analysis,  examine  the  stated  criteria.   In  an  individual 
analysis,  a  criterion  may  have  been  applied  to  only  one  or  a  few 
persons  and,  thus,  the  contractor's  data  may  not  show  any 
significant  adverse  impact.   The  criterion,  however,  may  have  a 
foreseeable  adverse  impact  on  members  of  a  minority  group  or 
women  based  on  wider  societal  data. 

For  example,  given  national  statistics  on  height,  a  minimum 
height  requirement  of  6  feet  would  have  foreseeable  adverse 
impact  on  women,  Hispanics  and  Asians.   Or,  if  the  percentage  of 
high  school  graduates  in  the  labor  area  who  are  members  of  a 
minority  group  is  substantially  lower  than  the  percentage  of 
others,  a  high  school  degree  requirement  would  have  foreseeable 
adverse  impact  on  the  minority  group. 
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In  completing  the  rest  of  your  analysis  (below),  if  you  find  that 
a  minority/woman  was  rejected  because  of  a  criterion  with  such 
foreseeable  impact,  you  have  an  individual  disparate  impact  case. 
The  minority  or  woman  is  due  relief  unless  the  contractor  can 
show  evidence  of  validation  or  business  necessity.   Even  if  you 
find  that  no  minority  or  woman  was  rejected  because  of  the 
criterion  (i.e.,  they  were  rejected  for  other  reasons),  since  its 
impact  remains  foreseeable,  the  contractor  must  either  eliminate 
the  criterion  or  justify  it  based  on  validation  or  business 
necessity. 

Records :   Obtain  the  records  you  will  need  for  your  analysis 
(usually  the  applications/files  of  nonminorities/males  selected 
and  of  members  of  a  minority  group/women  rejected) .   If  selec- 
tions occurred  on  more  than  one  date,  this  Worksheet  will  nor- 
mally be  clearest  if  persons  are  recorded  chronologically--with 
minority  group  members/women  in  date  of  application  order,  and 
nonminorities/men  inserted  based  on  their  date  of  selection. 

INSTRUCTIONS:   At  the  top  of  the  sheet,  enter  the  SCRR  page  17 
problem  number  and  issue  being  investigated,  then  complete  this 
page  as  follows: 

o    #  (a):   Assign  a  number  to  each  person. 

o    Name  (b) :   Enter  the  person's  name. 

o    R/S  (c):   Enter  an  abbreviation  for  the  person's  race*  and 
sex. 

o    Date  App.  or  Entered  Pool  (d) :   Enter  the  date  the  person 

applied  for  the  job,  or,  if  application  is  not  a  part  of  the 
selection  process,  the  date  he/she  became  eligible  for  the 
job.   For  example,  if  the  contractor  indicates  that  persons 
do  not  apply  for  Teller  jobs  but  are  selected  from  the  ranks 
of  Assistant  Tellers,  enter  the  date  the  person  became  an 
Assistant  Teller. 

o  Date  Selected  (e):  If  the  person  was  selected,  enter  the 
date  of  selection.  If  the  person  was  not  selected,  leave 
this  column  blank. 

o    Contractor's  Objective  Selection  Criteria  (f):   Draw  a 

column  in  this  space  for  each  objectively  measurable  criter- 
ion the  contractor  states  is  necessary  for  selection,  and 
enter  the  minimum  acceptable  level  of  the  criterion  in  the 
column  heading.   If  the  contractor  states  that  in  selecting 


*Race  is  used  as  a  shorthand  term  for  Whites  and  those  minority 
groups  for  whom  EEO-1  reporting  is  required. 
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among  those  who  meet  minimum  standards,  better  performance 
on  a  particular  criterion  is  preferred,  so  indicate  in  a 
parenthesis  following  the  criterion.   For  example,  one 
column  may  be  high  school  graduate;  another,  Type  60  WPM 
(faster  preferred);  another  1  year  clerical  experience. 

In  the  appropriate  column,  enter  the  level  of  the  person's 
qualification  for  each  criterion — i.e . ,  "h.s.  grad.,  1  yr. 
business  school";  "65  WPM";  "2  years  (1  file  clerk,  1 
clerk-typist) . " 

Subjective  criteria  need  not  be  addressed  here.   They  may, 
however,  come  up  as  part  of  the  contractor's  explanation  for 
nonselection  (see  PART  II  below). 

(EOS  Notes) :   If  desired,  clearly  label  any  space  remaining 
in  the  above  area  "NOTES,"  and  record  any  additional  infor- 
mation that  may  be  relevant  or  helpful  in  later  evaluating 
obvious  contractor  rebuttals  (see  PART  II  below).   For 
example,  in  a  hiring  situation,  any  restrictions  a  person 
indicated — i.e.,  could  only  work  certain  shifts,  minimum 
salary  requirements,  etc. 

MG/F  =  or  +  Qualified?  (g):   Complete  this  column  when  you 
have  finished  recording  information  on  all  persons.   For 
each  minority  group  member  or  woman,  compare  his  or  her 
qualifications  on  the  contractor's  objective  criteria  with 
those  of  nonminorities/males  selected  when  he  or  she  was  in 
the  candidate  pool.* 


*When  only  minimum  objective  qualification  standards  are  relevant 
to  the  selection  decision,  you  can  compare  the  minority  group/ 
female  candidates  to  others  selected  during  the  entire  period  the 
standard  was  in  effect,  not  just  to  others  selected  when  the 
minority  or  woman  was  eligible  for  selection.   For  example,  in  a 
line  of  progression  situation,  where  persons  are  supposed  to  be 
promoted  when  they  meet  a  certain  standard,  it  is  legitimate  to 
compare  the  minority  group  members/women  not  promoted  to  nonmi- 
norities/men  promoted  during  the  entire  period  the  standard  was 
in  effect  (not  just  ones  promoted  after  the  minority/woman  became 
eligible).   Another  example  would  be  if  a  person  was  supposed  to 
be  terminated  if  he  or  she  exceeded  5  unexcused  absences  in  a 
year,  you  could  compare  the  minority  group  members/women  termin- 
ated with  nonminorities/men  with  similar  records  who  were  not 
terminated  during  the  entire  time  the  rule  was  in  effect. 
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If  the  minority  or  woman  was  better  qualified  (particularly 
on  a  criterion  where  the  contractor  indicated  a  preference 
for  higher  performance)  than  one  or  more  of  those  selected 
when  he/she  was  in  the  pool,  enter  a  "+"  in  this  column;  if 
he/she  was  equally  qualified,  enter  an  "=."   Leave  this 
column  blank  if  he/she  was  less  qualified  (also  leave  it 
blank  for  nonminorities/males) . 

Where  there  is  more  than  one  selection  criterion  involved  in 
choosing  among  those  who  meet  minimum  standards,  this  deter- 
mination of  "equally  or  better  qualified"  can  only  be  as 
precise  as  the  contractor's  description  of  how  it  weights 
each  criterion.   If  that  description  is  not  precise,  any 
doubts  here  about  who  is  equally  or  better  qualified  should 
be  resolved  in  favor  of  the  minority/woman--i .e . ,  as  discus- 
sed further  below,  the  EOS  should  go  on  to  obtain  the  con- 
tractor's explanation  for  selecting  the  nonminority  or 
male. * 

o    Compared  to  NonMin/Male  #  (h):   For  each  minority  or  woman 
with  a  "+"  or  "="  in  the  preceding  column,  enter  the  column 
(a)  number  assigned  to  the  nonminority/male  selectee(s)  you 
identified  to  reach  your  determination  in  column  (g)  above-- 
i.e.  the  nonminority/male  selectee(s)  in  comparison  to  whom 
the  minority/woman  was  equally  or  better  qualified. 

PART  II 

For  each  minority  or  woman  who  was  equally  or  better  qualified  (a 
m+ii  Qr  .....  in  PART  j)  than  the  nonminority/male  selected,  ask  the 
contractor  for  the  reason  the  nonminority/male  was  selected. 

INSTRUCTIONS:   At  the  top  of  this  sheet  enter  the  same  SCRR  page 
17  problem  number  and  issue  you  entered  in  PART  I  above,  then 
complete  this  sheet  as  follows: 

o    From  PART  I,  Minority/Female  "="  or  "+" :   Enter  the  name  of 

the  minority  or  woman,  and,  from  PART  I,  the  number  assigned 

to  him/her  in  column  (a)  and  whether  he/she  was  "+"  or  ''=" 
in  column  (g) . 


*As  also  discussed  further  below,  where  that  explanation  is  that 
the  selectee  was  better  on  a  particular  factor,  the  EOS  can  then 
determine  whether  the  importance  given  to  that  factor  was  consis- 
tently applied  in  other  selection  decisions. 
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o     From  PART  I,  Comparitor  Nonminority/Male :   Also  from  PART  I 
(column  h) ,  enter  the  name  of  the  nonminority( ies )/male(s ) 
to  whom  you  are  comparing  this  minority  or  women.   Also 
enter  the  column  (a)  number  assigned  to  the  comparitor (s ) . 

O     CONTRACTOR  EXPLANATION  FOR  SELECTION  OF  NONMINORITY/MALE: 
Give  the  contractor's  stated  reason  for  selecting  the  non- 
minority  or  male,  and  describe  any  evidence  the  contractor 
has  provided  in  support  of  its  reason. 

o    EVALUATION  OF  CONTRACTOR  EXPLANATION:   Evaluate  the  reason 
the  contractor  has  given  for  selecting  the  nonminority  or 
male.   Does  the  reason  appear  to  be  the  real  one  or  a  pre- 
text for  discrimination? 

DISCUSSION:   There  are  many  ways  to  show  pretext,  but  the  two 
most  common,  where  objective  criteria  are  involved,  are: 

(1)  The  person  rejected  was  objectively  better  qualified  than 
the  one(s)  selected  at  the  time  he/she  was  in  the  pool. 

If  the  person  is  a  "+,"  this  method  is  met.   Evaluate  the 
contractor's  explanation,  but  apart  from  a  successful 
challenge  to  the  facts  gathered  (i.e.,  your  notes  are  in 
error;  her  resume  says  Ph.D,  but  her  transcript  shows  she 
never  finished,  etc.),  this  is  normally  sufficient  for  a 
finding  of  discrimination. 

(2)  In  other  selection  decisions  for  the  same  job(s),  the 
contractor  has  not  preferred  the  objective  characteristic 
which  it  is  now  using  to  explain  why  the  nonminority/male 
was  selected. 

For  example,  in  choosing  between  an  apparently  equally 
qualified  minority  and  nonminority,  the  contractor  explains 
that  it  often  hires  on  a  "walk-in"  basis,  and  the  nonminor- 
ity came  in  closer  to  the  date  of  the  job  opening.   If  you 
find  an  instance  in  which  an  earlier  nonminority  applicant 
was  chosen  over  a  comparable  later  applicant  (whether  non- 
minority  or  minority) ,  you  can  conclude  that  the  contrac- 
tor 's  explanation  is  a  pretext  for  discrimination. 

Similarly,  a  contractor  may  say  it  requires  a  BA  and  1  year 
experience  and  prefers  more  of  both  (but  cannot  give 
weights).   If  the  contractor's  explanation  for  hiring  a  man 
with  a  BA  and  2  years  experience  over  a  woman  with  an  MA  and 
1  year  experience  is  that  experience  is  more  important,  if 
you  find  an  instance  in  which  the  contractor  selected  a  man 
with  more  education  over  a  person  (male  or  female)  with  more 
experience,  you  can  conclude  that  the  contractor's 
explanation  is  a  pretext  for  discrimination. 
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If  neither  of  the  above  methods  is  applicable  to  the  objective 
criterion  involved--or  where  the  contractor's  explanation  is  sub- 
jective (such  as  "poor  appearance , "  "weak  interview,"  "not  artic- 
ulate," etc.) --there  are  a  number  of  other  ways  that  surrounding 
circumstances  can  suggest  discrimination.   For  example: 

o    There  may  be  direct  evidence  of  discriminatory  intent--i . e . , 
an  "M"  or  "F'  *  on  job  requisitions;  contractor  statements-- 
"Our  customers  wouldn't  be  comfortable  with  a  Black,"  "A 
woman  couldn't  do  that  job,"  etc. 

o    There  may  be  evidence  of  less  favorable  treatment  of  members 
of  a  minority  group /women  in  the  selection  process--i .e . , 
the  contractor  offers  to  retest  Whites  but  not  Hispanics; 
asks  women  different  and  less  favorable  interview  questions 
than  men,  etc. 

o    The  explanation  given  may  be  inherently  implausible  and/or 
contradicted  by  the  facts.   For  example: 

The  contractor  says  a  man  was  selected  because  he  had 
computer  sales  experience,  but  a  review  of  his  records 
shows  that  he  didn't. 

The  contractor  says  that  a  nonminority  was  selected 
because  he  had  an  MBA,  but  a  review  of  records  shows 
that  the  minority  rejected  also  had  an  MBA. 

The  contractor  says  that  a  man  was  selected  over  a 
woman  because  she  didn't  give  her  phone  number,  but  her 
application  form  contains  her  address  and  a  friend's 
phone  number  through  which  she  could  be  reached. 

The  contractor  says  the  reason  for  selecting  a 
nonminority  was  better  references,  but  the  selection 
decision  was  made  before  the  references  were  received. 

o    The  selecting  official  may  have  a  pattern  of  decision 

making — in  the  same  or  in  other  jobs — that  while  not  statis- 
tically significant,  is  repetitively  disadvantageous  to  the 
group  involved  (i.e.,  when  the  calls  are  close,  they  are 
heavily  against  members  of  the  minority  group  or  women). 

Please  note  that  if  the  selecting  official  rejected  objec- 
tively better  qualified  (a  "+"  in  PART  I)  members  of  a 
minority  group/women,  it  strongly  suggests  that  his/her 
rejection  of  equally  qualified  members  of  the  minority 
group/women  was  similarly  biased. 
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o    There  may  be  few  safeguards  against  discrimination  in  a 

subjective  decision  making  process  (consider  the  safeguards 
discussed  for  subjective  criteria  in  pattern  or  practice 
cases  in  Worksheet  17-7).   Without  such  safeguards,  there  is 
considerable  room  for  subjective  criteria  to  be  applied 
differently  to  members  of  a  minority  group/women  than  to 
others . 

o    Where  the  contractor's  explanation  is  subjective,  there  may 
occasionally  be  some  file  information  which  tends  to  suggest 
that  the  person  may  have  the  characteristic  involved.   For 
example,  a  "non-articulate"  applicant's  application  may  show 
debating  awards;  a  candidate  alleged  to  have  "insufficient 
leadership  ability,"  may  hold  elected  office  in  his/her 
professional  associations;  etc. 

o    Or,  if  the  person  was  a  rejected  applicant  and  you  are  able 
to  contact  him/her,  he/she  may  presently  be  performing 
successfully  in  a  similar  job  at  another  company. 

o    Where  the  contractor's  explanation  is  that  the  nonminority/ 
male  was  selected  because  of  facially-neutral  uniformly 
applied  criterion  (such  as  a  high  school  diploma),  determine 
whether  the  criterion  was,  in  fact,  uniformly  applied  and, 
if  so,  whether  it  has  foreseeable  adverse  impact  (see 
earlier  discussion  of  individual  adverse  impact). 

o    While  gross  underutilization  in  the  job  involved  is  not 
sufficient,  in  itself,  to  show  discrimination  in  an 
individual  selection  decision,  it  is  very  important 
supporting  evidence  where  other  factors  suggest  pretext. 

These  comments  are  not  intended  to  be  exhaustive.   Evaluation  of 
the  contractor's  explanation  for  pretext  will  always  depend  on 
the  facts  of  the  particular  situation. 

As  noted  earlier,  if  the  minority  or  woman  was  objectively  better 
qualified  than  the  person  selected  (a  "+"  in  PART  1),  unless  the 
contractor's  explanation  is  highly  persuasive,  the  finding  should 
normally  be  discrimination. 
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If,  however,  after  examining  all  the  above  (and/or  any  other 
relevant)  factors,  the  only  evidence  you  have  is  that  the 
minority  or  woman  was  objectively  equally  qualified  (a  "="  in 
PART  I),  while  there  may  be  an  affirmative  action  problem,  there 
is  not  proof  of  discrimination.* 

It  may  be  useful  to  think  of  an  evaluation  of  pretext  as  a 
balancing  process--i . e . ,  similar  to  recording  the  factors  that 
suggest  discrimination  on  one  half  of  a  piece  of  paper  and  those 
that  don't  on  the  other  half,  and  then  seeing  which  predominate. 

It  is  important  to  remember  that  the  standard  in  an  individual 
treatment  case  is  that  the  facts  show  that  it  "is  more  likely 
than  not"  that  the  person  was  a  victim  of  discrimination. 
Absolute  proof  is  not  required.   This  evaluation  will  almost 
always  be  a  judgement  call,  and  will  always  depend  on  the  facts 
of  the  particular  case. 


DISCUSSION  OF  PATTERN  OR  PRACTICE 


A  pattern  or  practice  case  looks  at  the  effect  of  the  contrac- 
tor's policies  and  practices  on  members  of  a  minority  group  or 
women  as  a  group  (rather  than  as  individuals),  and  is  usually 
statistical.   It  often  begins  with  an  unexplained  difference  in 
the  selection  rate  of  members  of  a  minority  group  or  women  vs. 
others.   There  are  two  major  possible  causes  for  this  difference: 

1.  Selection  criteria  are  disproportionately  screening  out 
members  of  a  minority  group/women; 

and/or 

2 .  Members  of  a  minority  group/women  are  meeting  the 
criteria,  but  are  simply  not  being  selected. 


*An  exception  here  is  when  only  minimum  objective  qualifications 
are  relevant — i.e.,  line  of  progression  promotions,  terminations 
based  on  a  set  standard.   In  such  a  case,  discrimination  is 
proven  if  nonminorities/males  were  promoted  when  they  met  the 
standard,  but  equally  qualified  members  of  a  minority  group/women 
were  not;  or,  similarly,  if  members  of  a  minority  group/women 
were  terminated  when  they  fell  below  a  standard,  but  nonminor- 
ities/men  were  not. 
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Because  objective  selection  criteria  (such  as  education  and 
experience  requirements)  normally  come  earlier  in  a  selection 
process  and  are  easier  to  analyze  than  subjective  criteria  (such 
as  an  interview)  it  is  usually  best  to  analyze  objective  cri- 
teria first. 

1.  To  determine  if  objective  selection  criteria  are  causing  the 
problem,  the  comparison  is  between  the  total  number  of  appli- 
cants/candidates from  each  group  and  the  number  of  them  who  met 
the  criteria.   For  example,  if  the  criterion  was  a  B.S.  in  Eng- 
ineering, the  comparison  would  be: 

Women  Men 

#  with  B.S.  Engineering  #  with  B.S.  Engineering 

#  Applicants  vs.      #  of  Applicants 

If  this  selection  rate  for  women  is  less  than  80%  (.8)*  of  the 
rate  for  men,  the  B.S.  Engineering  requirement  is  having  an 
adverse  impact  and  is  causing  or  contributing  to  the  overall 

problem. 

NOTE:   Whether  this  represents  disparate  impact  discrimination 
depends  on  whether  the  contractor  can  demonstrate  that  the 
requirement  is  job  related  or  required  by  business  necessity  (see 
Worksheet  17-6b) .   If  so,  the  difference  in  selection  rates  has 
been  explained  on  legitimate  grounds  and,  as  long  as  there  is  no 
problem  in  #2  (below),**  the  investigation  can  cease.   If  not, 
the  finding  would  be  discrimination  based  on  the  disparate  impact 
of  the  criterion. 

2.  If  the  criteria  are  not  having  adverse  impact,  the  remaining 
possibility  is  that  in  choosing  among  persons  who  met  objective 
criteria,  the  contractor  disproportionately  rejected  members  of  a 
minority  group/women.   To  determine  if  this  was  the  case,  the 


*You  should  also  go  on  to  test  the  statistical  significance  of 
the  difference  in  these  selection  rates  since  statistical  sig- 
nificance is  usually  needed  and  always  strengthens  a  case  (refer 
to  Manual  Section  3K00(e)  and  7E06).   Also,  with  very  large 
numbers,  the  selection  rate  for  members  of  a  minority  group  or 
women  may  not  be  less  than  80%  of  that  for  others  but  may 
nonetheless  be  statistically  significant. 

**It  is  necessary  to  go  on  to  #2  because  there  may  be  an  addi- 
tional problem  with  selections  among  those  who  did  meet  the 
criteria . 
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comparison  is  between  the  number  from  each  group  who  met  the  cri- 
teria and  the  number  who  were  selected.   In  the  example: 

Women  Men 

#  Selected  vs .       #  Selected 

#  with  B.S.  Engineering  #  with  B.S.  Engineering 

If  the  difference  between  this  selection  rate  for  women  and  for 
men  is  statistically  significant,*  what  is  causing  the  problem 
is  disparate  treatment  in  the  act  of  selection  itself. 

Note  that  since,  at  the  start  of  a  pattern  or  practice  analysis, 
you  normally  have  data  on  the  number  of  applicants/candidates  and 
the  number  selected,  the  only  additional  information  needed  to  do 
both  above  analyses  is  the  number  who  met  the  contractor's  mini- 
mum objective  criteria. 

The  Worksheets  that  follow  are  designed  to: 

o    Identify  (1)  the  steps  in  the  selection  process,  (2)  at 
what  step(s)  members  of  a  minority  group  or  women  were 
disproportionately  screened  out,  and  (3)  the  selection 
criteria  used  at  that  step(s).   See  Worksheet  17-4. 

o    Test  whether  objective  selection  criteria  explain  the 
overall  problem  (Worksheets  17-5  and  17-6a-I), 

and/or 

o    whether  the  problem  is  selections  made  from  among  those 
who  met  the  objective  criteria  (Worksheet  17-6a-II) — 
but  may  have  been  ruled  out  based  on  remaining  subjec- 
tive factors  (Worksheet  17-7).** 


*See  Manual  Section  3K00(e). 

**Where  remaining  subjective  factors — such  as  an  interview — are 
causing  the  problem,  the  analysis  may  be  either  impact  or  treat- 
ment (see  the  instructions  for  Worksheet  17-7). 
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WORKSHEET  17-4:   MAPPING,  DATA  ANALYSIS,  CRITERIA 

IDENTIFICATION,  and  DIRECT  EVIDENCE/ 
UNIFORM  ADMINISTRATION 


< 


KEY  FACTORS 

o    Identify  each  step  in  the  selection  process. 

o    For  each  step,  identify  the  decision  makers  and  the 
records  maintained. 

o    To  the  degree  possible,  determine  at  what  step(s) 
members  of  a  minority  group/women  are  being 
disproportionately  screened  out. 

IMPORTANT:   If  you  cannot  do  so  because  of  the  contrac- 
tor's failure  to  maintain  adequate  records,  see  in- 
structions below  on  "Information  on  Components  .  .  . " 
and,  for  column  (g),  "Lack  of  Data."   Also  see  Manual 
Sections  2004(c)(1)  and  3M01(d). 

o    For  the  step(s)  at  which  members  of  a  minority  group/ 
women  are  being  disproportionately  screened  out: 

Identify  the  selection  criteria  and  how  they  are 
used  . 

Describe  any  direct  evidence  of  discrimination 
and/or  evidence  that  the  step  in  not  uniformly 
administered  for  members  of  a  minority  group 
women  vs.  others. 


DISCUSSION:   From  your  main  contact  person  obtain  information  on 
the  basic  steps  in  the  selection  process  and  the  name(s)  of  con- 
tractor personnel  (specifically  decision  makers)  involved  at  each 
step . 

Information  on  Components  -  Contractors  Employing  100  or  more 
Persons : *   Where  the  contractor  employs  100  or  more  persons,  ask 
for  (1)  the  contractor's  determination  of  what  component (s)  of 
the  selection  process  (what  step,  what  criterion)  caused  the 
adverse  impact  in  the  total  process  and,  (2)  the  data  upon  which 
that  determination  was  based  (see  41  CFR  60-3.4,  3.15). 


*For  requirements  of  contractors  employing  less  than  100  persons 
see  41  CFR  60-3.4  and  3.15A(1)  and  Manual  Section  2G14(d). 
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If  the  contractor  supplies  the  requested  information  on  the 
component ( s )  causing  the  impact,  go  through  as  many  of  the  steps 
discussed  below  (and  in  subsequent  applicable  Worksheets)  as 
necessary  to  confirm  the  accuracy  of  the  information  and  to 
determine  whether  the  impact  caused  by  the  identified  compon- 
ent (s)  was  due  to  discrimination. 

If  the  contractor  indicates  either  that  it  has  not  identified  the 
component (s)  causing  the  impact  or  that  it  will  not  make  its 
determinations  available  to  OFCCP,  cite  the  contractor  for  a 
violation  of  41  CFR  60-3.4  and  60-3.15A(2)*  and  proceed  as 
indicated  immediately  below. 

Records  on  Components :   Ask  the  main  contact  person  what,  if  any, 
records  are  centrally  maintained  of  what  happened  at  each  step  in 
the  process.   Then,  to  the  degree  possible,  "walk  through"  the 
process,  interviewing  those  involved  to  determine  selection 
criteria,  how  the  criteria  are  used,  and  the  types  of  records 
they  maintain.   Then  complete  this  sheet  as  indicated  below. 

INSTRUCTIONS:   At  the  top  of  the  sheet,  enter  the  SCRR  page  17 
problem  number  and  issue  you  are  examining.   Then  enter  the 
result  of  the  total  selection  process  for  the  job(s)  involved  for 
the  groups  you  are  comparing.   More  specifically,  enter  the 
selection  rate  for  each  group,  the  impact  ratio  and  the  results 
of  your  analysis  for  statistical  significance  (see  Worksheet  17- 
12  and  Manual  Section  3K00(e)).   Then  complete  this  sheet  as 
follows: 

o    #  (a):   Number  the  steps  in  the  selection  process  in  the 
order  in  which  they  occur. 

o    STEPS  (b):   Describe  each  step  in  the  selection  process. 

o    CONTRACTOR  PERSONNEL  INVOLVED  (c):   For  each  step,  give  the 
contractor  personnel  involved,  underlining  those  who  are 
decision  makers.   Identify  persons  by  name  and  title  if  only 
one  or  a  few;  by  function  if  many  (for  example,  "All  produc- 
tion supervisors  can  nominate  candidates."). 

If  there  are  only  one  or  a  few  decision  makers  and  they  have 
changed  during  the  normal  liability  period,  indicate  the 
dates  covered  by  each. 


*Also  see  Manual  Sections  3M01(d)  and  2004(c)(1). 


3A-2-25 


o    PASS/FAIL  STEP?  (d) :   If  some  persons  are  screened  out  at 

this  step,  enter  "Y"  for  yes.   If  no  one  is  screened  out  at 
this  step,  enter  "N"  for  no. 

For  example,  the  selection  process  may  consist  of  being 
interviewed  by  a  personnel  representative  and  then  by  the 
hiring  manager.   If  only  those  who  are  successful  in  the 
personnel  interview  are  referred  to  the  hiring  manager,  the 
personnel  interview  is  a  "pass/fail"  step  since  some  persons 
are  eliminated  from  further  consideration.   However,  if  all 
persons  are  interviewed  both  by  personnel  and  the  hiring 
manager  (who  then  confer  on  the  selection  decision),  the 
personnel  interview  is  not,  in  itself,  a  "pass/fail"  step. 

o    RECORDS  MAINTAINED  (e):   For  each  "pass/fail"  step,  de- 
scribe what  records  are  maintained  of  decisions  made  at  that 
step . 

Such  records  may  be  maintained  centrally  (i.e.,  by  a  person- 
nel office,  by  an  EEO  Coordinator),  may  be  maintained  by  the 
particular  selecting  official(s)  or  their  support  staff,  or 
may  be  discernable  from  contractor  documents  (i.e.,  applica- 
tions, interview  lists).  In  any  case,  it  is  usually  best  to 
talk  with  the  person  who  actually  maintains  the  records  and 
have  him/her  show  them  to  you. 

What  you  are  looking  for  here  are  the  kinds  of  data  that 
will  permit  you  to  make  an  early  determination  of  which 
step(s)  is  causing  the  problem--i .e . ,  at  what  stage  are 
members  of  a  minority  group/women  being  disproportionately 
screened  out.   If  you  can  make  this  determination  early, 
further  analysis  can  be  limited  to  ONLY  the  step(s)  that  is 
causing  the  problem. 

To  make  this  determination,  for  each  "screen-out"  (pass/ 
fail)  step  you  will  need  at  least  an  approximation  of  the 
number  of  persons  (by  minority  group  or  sex,  as  appropriate) 
who  made  it  to  the  step,  and  the  number  who  made  it  through 
the  step. 

For  example,  the  contractor  may  describe  the  selection 
process  for  sales  representative  as:  (1)  personnel  screens 
sales  applications  to  identify  applicants  with  an  MBA; 

(2)  personnel  gives  those  with  an  MBA  a  sales  aptitude  test; 

(3)  those  that  pass  the  test  are  interviewed  by  the  sales 
manager  who  makes  the  hiring  decision.   For  this  process, 
you  would  need  the  following  data--by  minority  group  or  sex, 
as  appropriate: 
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o    At  step  (1),  the  number  of  all  sales  applicants  and  the 
number  who  had  an  MBA. 

You  would  normally  have  the  applicant  data  at  the 
outset  and,  assuming  the  contractor  retained  the 
applications,  you  could  review  them  to  identify 
applicants  with  an  MBA. 

o    At  step  (2),  the  number  tested*  and  the  number  who 
passed  the  test. 

Test  data  may  be  maintained  by  the  person  who  admin- 
isters the  test  or  his/her  support  staff,  or  may  be 
attached  to  or  annotated  on  applications,  etc. 

o    At  step  (3),  the  number  interviewed**  and  the  number 
hired. 

You  would  normally  have  the  data  on  those  hired  at  the 
outset.   With  respect  to  those  interviewed,  personnel 
or  the  interviewer  may  have  a  list  of  those  interview- 
ed, or  applications  may  show  interview  notes,  etc. 

#  (f):   Enter  the  same  number  assigned  to  this  step  in 
column  (a) . 

DATA  ANALYSIS  (g) :   To  the  degree  permitted  by  the  con- 
tractor's data,  determine  which  step(s)  is  causing  the 
overall  problem — i.e.,  at  what  stage  are  members  of  a  minor- 
ity group  or  women  being  disproportionately  screened  out. 


*If  the  contractor's  process  works  as  described,  those  tested 
should  be  all  with  an  MBA  and,  in  the  absence  of  other  data,  you 
could  carry  this  over  as  "the  number  tested."   If  you  have  other 
data,  however,  compare  them  to  check  for  uniform  administration 
(per  item  "k"  below)--i .e . ,  the  contractor  says  it  tests  all  with 
an  MBA,  but  records  may  show  that  several  women  with  an  MBA  were 
eliminated  before  being  tested. 

**Similarly,  the  number  interviewed  should  be  all  those  who 
passed  the  test,  and  this  could  be  carried  over  absent  other  data 
that  would  permit  a  check  for  uniform  administration  (as  above — 
i.e.,  Were  all  women  who  passed  the  test  really  interviewed?). 
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Lack  of  Data:   If  you  cannot  conduct  this  analysis  because 
the  contractor  not  only  failed  to  identify  the  component(s) 
causing  the  impact  and  the  data  upon  which  the  determination 
was  based,  but  also  failed  to  maintain  the  data  from  which 
you  could  reconstruct  what  happened  at  each  pass/fail  step 
in  the  selection  process,  you  will  not  be  able  to  proceed 
further  on  data  analysis.   Enter  "No  Data"  here,  cite  the 
contractor  for  a  violation  of  41  CFR  60-3.4  and  3.15,*  and 
proceed  based  on  the  impact  of  the  total  selection  process. 
However,  gather  as  much  information  as  possible  about  each 
step/criterion  as  described  below  and  in  subsequent 
applicable  Worksheets. 

Adequate  Data:   If  records  are  adequate  to  reconstruct  the 
data,  compare  the  percent  of  members  of  the  minority 
group/women  vs.  others  who  made  it  through  the  step.   As 
noted  above,  to  do  so,  for  each  "pass/fail"  step,  do  an  IRA 
(highly  refined)  using  as  your  candidate  pool  persons--by 
minority  group  or  sex,  as  applicable—who  made  it  to  the 
step,  and  as  your  selections  those  who  made  it  through  the 
step,  and  computing  the  IRA. 

EXAMPLE:   There  were  20  male  and  20  female  candidates. 
Ten  men  and  ten  women  passed  a  screening  interview  by 
personnel  and  were  referred  to  the  hiring  supervisor, 
who  selected  7  men  and  1  woman.   The  potential  problem 
is  clearly  not  the  personnel  interview  (10/20  =  50% 
selection  rate  for  both),  but  the  hiring  supervisor 
interview  (7/10  =  70%  selection  rate  for  men  vs.  1/10  = 
10%  for  women,  for  an  IRA  of  .14).   Remaining  investi- 
gation would  be  restricted  to  the  hiring  supervisor 
step . 

ADVERSE?  (h):  If  the  highly  refined  IRA  for  this  step  is 
adverse  (less  than  .8)  to  the  minority  group/women,  enter 
"Y"  for  yes.   If  it  is  .8  or  more,  enter  "N"  for  no.** 


SELECTION  CRITERIA  (i):   For  each  step  in  which  selections 
were  adverse  for  the  minority  group/women,  enter  the  selec- 
tion criteria  stated  by  the  decision  maker(s)  at  that  step. 
Try  to  get  the  decision  maker  to  be  as  specific  as  possible 


*Also  see  Manual  Section  3M01(d). 

**Where  you  are  dealing  with  very  large  numbers,  even  if  the 
highly  refined  IRA  is  not  adverse  it  may  be  statistically  signif- 
icant.  Use  Worksheet  17-12a  or  a  small  numbers  test,  as  appro- 
priate, and  if  the  result  is  statistically  significant  [see 
Manual  Section  3K00(e)],  note  that  here. 
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Also  ask  the  decision  maker  to  describe  how  the  criteria  are 
used.   For  example:   Are  the  criteria  a  minimum  standard? 
Must  a  person  meet  each  criterion  individually  or  are  alter- 
native combinations  acceptable  (i.e.,  a  B.A.  and  4  years 
experience  or  an  M.A.  and  2  years)? 

OBJ/SUBJ?  (j):   If  the  criterion/process  is  objective,  enter 
"OBJ."   If  it  is  subjective,  enter  "SUBJ." 

A  criterion  is  objective  if  it  is  fixed  and  measurable. 
Because  there  is  no  element  of  judgement  involved,  two 
persons  could  readily  agree  on  whether  a  candidate  has 
it--for  example,  a  height  requirement,  an  Associates  degree 
in  Art,  etc.   Any  criterion  or  process--such  as  an  inter- 
view— that  doesn't  meet  this  test  is  considered  subjective. 

If  the  criterion( ia)  is  objective,  analyze  it  using  the 
guidance  given  for  Worksheets  17-5  and  17-6.   Hold  aside  any 
subjective  criteria — such  as  "leadership  ability,"  undefined 
"related  experience,"  etc. --until  you  have  analyzed  all 
objective  criteria. 

When  you  have  finished  analyzing  objective  factors,  evaluate 
any  remaining  subjective  criteria/processes  using  the  guid- 
ance given  for  Worksheet  17-7. 

DIRECT  EVIDENCE/NON-UNIFORM  ADMINISTRATION  (k):   Describe 
any  direct  evidence  of  discrimination  and/or  any  evidence 
that  the  step  is  not  being  administered  in  a  uniform  manner 
for  minorities  or  women  as  compared  to  others. 

Direct  evidence  is  evidence  that  on  its  face  shows  an  intent 
to  discriminate.   For  example,  sex  specified  job  requisi- 
tions; a  manager's  statement  that  "Women  couldn't  do  that 
job,"  or  that  "A  Black  would  not  be  accepted  by  that  work 
crew;"  etc. 

Information  on  whether  a  step  is  uniformly  administered  is 
most  likely  to  come  from  interviews  of  persons  who  exper- 
ienced the  process--for  example,  asking  women  but  not  men 
about  plans  for  a  family,  asking  Blacks  but  not  others  about 
academic  rank  in  class,  etc.   It  may  also,  however,  come 
directly  from  the  records  (i.e.,  the  earlier  example  where 
the  contractor  says  it  tests  all  MBAs  but  records  show  that 
some  female  MBAs  were  rejected  before  being  tested) . 
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WORKSHEET  17-5:   OBJECTIVE  SELECTION  CRITERIA  - 

DO  SELECTEES  MEET? 
(Criteria  Verification) 


KEY 
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DISCUSSION:  Conduct  this  analysis  in  whatever  way  is  most  effic- 
ient given  the  criteria  involved  and/or  the  volume  of  selections. 
All  you  are  trying  to  determine  is  if  all  selectees  (both  members 
of  a  minority  group/women  and  others)  met  the  stated  criteria. 

For  example,  if  there  is  a  test  and  the  contractor  maintains  a 
list  of  those  tested,  their  score  and  whether  they  passed,  a  copy 
of  it  annotated  for  minority  group/sex  will  readily  show  whether 
a  stated  pass  score  was  uniformly  required  of  all.   Or,  where 
there  is  only  one  criterion,  a  simple  review  of  the  files  may 
quickly  show  if  it  was  required  of  all. 

Where,  however,  there  are  several  objective  criteria  critical  to 
a  selection  decision,  this  type  of  sheet  can  be  used  to  record 
and  tally  information  extracted  from  files.   Where  there  is  more 
than  one  criterion,  apply  them  in  the  same  way  as  described  by 
the  decision  maker  (see  instructions  for  Worksheet  17-4  column 
(e )  above) . 

INSTRUCTIONS:   At  the  top  of  the  sheet,  enter  the  SCRR  page  17 
problem  number  and  issue  you  are  investigating,  then  complete 
this  sheet  as  follows: 

o    #  (a):   Assign  a  number  to  each  selectee. 

o    NAME  (b) :   Enter  the  selectee's  name. 

o    R/S  (c):   Enter  an  abbreviation  for  the  selectee's  race*  and 
sex.   This  Worksheet  is  generally  clearest  if  all  of  one 
group  are  listed  first,  then  all  of  the  other. 


*Race  is  used  as  a  shorthand  term  for  Whites  and  those  minority 
groups  for  whom  EEO-1  reporting  is  required. 
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OBJECTIVE  SELECTION  CRITERIA  (d):   Draw  a  column  in  this 
space  for  each  objectively  measurable  criterion  the 
contractor  states  is  necessary  for  selection,  and  enter  the 
criterion  in  the  column  heading.   Number  each  criterion. 
For  example,  the  first  column  may  be  "1.  BS-Business 
Administration;"  the  second,  "2.  three  years  computer  sales 
experience . " 

In  the  appropriate  column,  enter  the  level  of  the  selectee's 
qualification  on  each  criterion — i.e.,  "MBA;"  "four  years 
sales,  ABC  Computer,  Inc." 

(EOS  Notes) :   If  desired,  clearly  label  any  space  remaining 
in  the  above  area  "NOTES,"  and  record  any  additional 
information  that  may  be  relevant  to  the  selection  decision 
involved  and/or  that  may  be  helpful  in  later  evaluating 
contractor  explanations. 

#  (e):   Enter  the  same  number  assigned  to  the  selectee  in 
column  (a) . 

CRITERIA  MET?  (f):   Indicate  whether  the  person  met  the 
criterion  stated  by  the  contractor  by  entering  "Y"  for  yes, 
"N"  for  no,  or  "X"  for  no  information. 

In  the  example  used  above  in  which  column  1  was  "BS  Business 
Administration,"  and  column  2  was  "3  years  computer  sales 
experience,"  the  individual  with  the  MBA  and  four  years  of 
such  experience  would  be  a  "Y"  in  both  1  and  2. 


INTERPRETING  THE  RESULTS  OF  CRITERIA  VERIFICATION 


When  you  have  completed  the  review  of  persons  selected,  review 
"Criteria  Met"  to  see  if  all  nonminorities/males  met  the  required 
criteria. 

a.  If  all  nonminorities/males  met  the  criteria,  go  on  to  the 
following  Worksheet  on  OBJECTIVE  CRITERIA  THAT  ARE  UNIFORMLY 
APPLIED. 

b.  If  not  all  of  the  nonminorities/males  selected  met  the 
criteria,  check  to  see  if  any  minority  group  members/ 
women  selected  also  did  not  meet  the  criteria.   If  the 
criteria  were  not  uniformly  applied  in  both  groups,  they  are 
essentially  "non-criteria"  and  need  not  be  considered 
further. 
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For  example,  if  the  contractor  stated  it  required  a  high 
school  degree,  but  hired  both  Blacks  and  Whites  without  one, 
when  you  form  the  pool  of  qualified  persons  (to  compare  with 
selections)  in  a  statistical  disparate  treatment  case,  the 
degree  "requirement"  should  be  ignored  since  the  contractor, 
in  practice,  ignored  it  for  both  groups. 

Your  review  of  those  selected,  however,  may  suggest  (for  the 
above  example)  that  rather  than  not  considering  educational 
level  at  all,  the  contractor  actually  used  a  lower  educa- 
tional level  than  high  school  degree  (i.e.,  8th  grade,  10th 
grade)  as  a  standard  for  "qualified."  Where  this  appears  to 
be  the  case,  you  could  test  the  impact  of  the  lower  standard 
and/or  in  a  treatment  analysis  use  the  lowest  educational 
level  actually  used  by  the  contractor  in  forming  the  pool  of 
"qualified"  candidates. 

If  very  few  of  the  nonminorities/males  selected  failed  to 
meet  the  criteria,  but  all  the  minority  group  members/women 
selected  met  them,  seek  an  explanation  from  the  contractor 
for  these  exceptions  and  analyze  the  explanation  to  deter- 
mine if  it  is  a  pretext  for  discrimination  (see  instructions 
for  Worksheet  17-3b) .   If  you  conclude  that  the  explanation 
is  not  a  pretext,  consider  the  criteria  as  uniformly  applied 
and  go  on  to  the  OBJECTIVE  CRITERIA  THAT  ARE  UNIFORMLY 
APPLIED  (Worksheet  17-6a) . 

Among  contractor  explanations  which  investigation  may  reveal 
are  not  a  pretext  are:  an  isolated  act  of  nepotism  (son  of 
Chairman  of  the  Board)  or  particularly  noteworthy  substitute 
qualifications  (a  Pulitzer  prize  winning  reporter  hired  as  a 
Journalism  professor  without  a  college  degree). 

If  all  minority  group  members/women  met  the  criteria,  but 
exceptions  were  made  for  nonminorities/males  which  do  not 
fall  within  "c"  immediately  above,  the  contractor  has 
probably  discriminated  by  requiring  a  higher  standard  of 
minority  group  members/women  than  of  others.   Under  such 
circumstances,  all  members  of  the  minority  group/women 
disqualified  on  the  basis  of  the  non-unif ormly  applied 
criteria  are  potential  victims. 

You  should  be  aware,  however,  that  in  this  type  of  case  as 
in  other  pattern  or  practice  treatment  cases:  (1)  the 
strength  of  the  pattern  is  relevant  (i.e.,  10%  minority/male 
"exceptions"  is  more  convincing  than  1%,  etc . --although 
there  is  no  "magic"  number  here);  (2)  supporting  information 
is  relevant  (complete  Worksheet  17-8).   Also,  because  at  the 
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remedy  stage  the  contractor  can  eliminate  a  potential  victim 
by  proving  that  there  was  a  legitimate  nondiscriminatory 
reason  for  the  selection  decision--f or  example,  that  a 
better  qualified  person  was  selected--if  your  numbers  are 
fairly  small,  it  may  be  more  efficient  to  pursue  this  type 
of  nonuniform  application  case  on  an  individual  basis  (see 
Worksheet  17-3) . 


DID  ANY  PERSONS  REJECTED 
MEET  THE  MINIMUM  OBJECTIVE  CRITERIA? 

Once  you  have  determined  that  the  minimum  objective  criteria  were 
uniformly  applied  to  those  selected,  you  need  to  look  at  those 
not  selected  to  see  how  many  of  them,  by  race*/sex  as 
appropriate,  also  met  the  criteria.   This  will  give  you  the  data 
needed  for  both  an  impact  and  treatment  analysis- — i.e . , : 

o    For  impact,  you  will  be  comparing  the  total  number  of 
candidates  from  each  group  with  the  number  who  met  the 
criteria, 

and 

o    For  treatment,  the  number  who  met  the  criteria  with  the 
number  selected. 

Again,  use  the  most  efficient  method  of  collecting  this  informa- 
tion.  Where  there  is  only  one  criterion,  you  may  wish  to  simply 
sort  the  applications  of  rejectees  (by  race*/sex,  as  appropriate) 
into  those  who  met  and  those  who  didn't  meet  the  criterion  and 
tally  the  results.**   Or,  where  there  is  information  on  several 
criteria  to  be  extracted  from  applications/files,  you  can  use 
another  copy  of  Worksheet  17-5,  with  its  title  changed  to 
"Rejectees"  but  keeping  the  same  column  headings  used  for 
selectees . 

Once  you  have  determined  the  number  of  rejectees  from  each  group 
who  met  the  criteria,  add  them  to  the  number  of  selectees  from 
each  group  (who,  per  earlier  analysis,  met  the  criteria),  and 
record  the  results  on  the  top  of  the  next  Worksheet. 


*Race  is  used  as  a  shorthand  term  to  indicate  Whites  and  those 
minority  groups  for  whom  EEO-1  reporting  is  required. 

**Note  that  if  discrimination  is  found,  you  will  need  copies  of 
the  applications  to  support  the  tally.   The  contractor  may  pro- 
vide copies  or  permit  you  to  use  its  equipment  to  make  copies, 
but  is  not  required  to  do  so.   However,  the  contractor  is,  at 
minimum,  required  to  loan  the  originals  for  offsite  OFCCP 
copying . 

3A-2-33 


WORKSHEET  17-6a;   OBJECTIVE  SELECTION  CRITERIA 

UNIFORMLY  APPLIED 

Is  there  impact?   Treatment? 


KEY  FACTORS 
o 


Are  minimum  objective  selection  criteria  dispropor- 
tionately screening  out  members  of  a  minority  group  or 
women? 

Is  the  impact  statistically  significant? 

Where  there  are  several  objective  criteria,  can 
you  identify  the  one(s)  causing  the  impact? 

Is  there  any  problem  with  selection  among  those  who  met 
the  contractor's  minimum  objective  criteria? 

Is  it  statistically  significant? 

Are  there  remaining  subjective  criteria/ 
processes? 


At  the  top  of  the  sheet,  enter  the  SCRR  page  17  problem  number 
and  issue  you  are  investigating,  then  enter  the  data  you  will  use 
in  this  analysis--i . e . ,  for  the  minority  group  members/women  and 
for  others:  (a)  the  number  of  candidates;  (b)  the  number  who  met 
the  contractor's  minimum  objective  criteria;  and  (c)  the  number 
selected. 


PART  I :    ARE  MINIMUM  OBJECTIVE  SELECTION  CRITERIA  DISPROPORTION- 
ATELY SCREENING  OUT  MEMBERS  OF  A  MINORITY  GROUP/WOMEN? 
(Adverse  Impact) 


Criterion( ia )  being  analyzed  (a) : 
ion(ia)  being  analyzed. 


Indicate  the  criter- 


"Pass  Rates"  (b):   Compare  the  rate  at  which  the  minority 
group/female  candidates  met  the  criteria  with  the  rate  for 
others.   The  rate  for  each  group  will  be  the  number  who  met 
the  criteria  divided  by  the  number  of  candidates.   Where  the 
rate  for  members  of  the  minority  group/women  is  lower, 
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conduct  an  adverse  impact  analysis  and  test  for  statistical 
significance  (see  Worksheet  17-12  or  use  a  small  numbers 
test,  as  appropriate).* 

o    Conclusion  (c):   If  there  is  adverse  impact,  and  the 

analysis  in  "b"  above  includes  only  one  criterion,  go  to 
Worksheet  17-6b  to  discuss  and  evaluate  the  contractor's 
position  on  that  criterion. 

If  the  analysis  in  "b"  above  includes  more  than  one  objec- 
tive criterion  which  individually  must  be  met  (for  example, 
a  h.s.  degree  and  type  80  wpm  and  take  shorthand  at  120 
wpm),  try  to  determine  which  one(s)  is  causing  the  impact. 
To  do  so,  attach  another  copy  of  PART  I  of  this  sheet  or 
plain  bond  and  calculate  the  impact  of  each  such  criterion 
separately.   Then  here  and  at  the  top  of  Worksheet  17-6b 
identify  the  criterion(ia)  which  individually  has  adverse 
impact . 

If,  however,  because  of  limitations  in  the  contractor's 
data,  you  cannot  determine  which  individual  criterion( ia) 
has  impact,  cite  the  contractor  for  failure  to  maintain 
adequate  records  (as  described  in  the  instructions  for 
Worksheet  17-4)  and  proceed  to  Worksheet  17-6b  based  on  the 
impact  of  the  combination  of  criteria. 

PART  II:  IS  THERE  ANY  PROBLEM  WITH  SELECTION  AMONG  THOSE  WHO  MET 
THE  CONTRACTOR'S  MINIMUM  OBJECTIVE  CRITERIA?  (Disparate 
Treatment) 

o    Selection  Rates  (a):   Compare  the  selection  rate  of  members 
of  the  minority  group/women  who  met  the  minimum  objective 
criteria  with  that  for  others  who  did  so.   This  rate  for 
each  group  will  be  the  number  selected  divided  by  the  number 
who  met  the  minimum  objective  criteria.   Where  the  minority 
group  or  female  rate  is  lower,  determine  the  statistical 
significance  of  the  difference  in  selection  rates  (see  Work- 
sheet 17-12  or  use  a  small  numbers  test,  as  appropriate).* 


See  Manual  Section  3K00(e) 
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o    Remaining  Subjective  Criteria/Processes  (b) :   Indicate 

whether  there  are  remaining  subjective  criteria/processes. 

If  there  are  no  remaining  subjective  criteria/ 
processes--i . e .  decisions  were  allegedly  based  solely 
on  objective  criteria--go  to  Worksheet  17-8  to  describe 
any  supporting  evidence. 

Where  this  is  the  case,  the  data  suggests  that  there  is 
an  unspoken  discriminatory  preference  for  nonminor- 
ities/men  when  choosing  among  candidates  who  meet 
minimum  standards.   It  may  also,  however,  reflect 
nonuniform  application  of  the  objective  criteria--i . e . 
the  contractor  may  be  requiring  members  of  a  minority 
group  or  women  to  meet  a  higher  standard  than  others 
for  selection  (for  example,  members  of  a  minority  group 
or  women,  but  not  others,  may  have  to  exceed  the 
minimum  standard  to  be  selected) . 

If  there  are  remaining  subjective  criteria/processes, 
such  as  an  interview,  you  have  already  essentially 
shown  that  they  result  in  adverse  impact.   More  specif- 
ically, since  here  you  looked  only  at  those  who  met 
objective  criteria,  you  have  accounted  for  all  objec- 
tive factors.   Therefore,  the  remaining  difference  in 
selection  rates  is  directly  attributable  to  the  remain- 
ing subjective  factors. 

What  remains  is  to  gather  enough  information  on  the 
subjective  factors  to  permit  the  Solicitor's  Office  to 
make  an  informed  judgement,  if  enforcement  is  necess- 
ary, on  whether  to  proceed  based  on  disparate  treat- 
ment, disparate  impact  or  both. -  This  area  of  Title  VII 
law  is  currently  in  flux.   The  type  of  information 
needed  is  described  on  Worksheet  17-7,  which  primarily 
concerns  safeguards  on  subjective  factors.   Worksheets 
17-6b  on  Criteria  with  Adverse  Impact  and  17-8  on 
Supporting  Information  should  also  be  completed  (see 
NOTE  on  page  42  of  these  instructions  for  further 
discussion) . 

NOTE  APPLICABLE  TO  BOTH  PARTS  I  and  II:   If  you  do  not  find 
statistically  significant  differences  in  selections  (but  see 
Manual  Section  3K00(e))  in  either  Part,  a  pattern  or  practice 
case  is  unlikely  unless  there  is  other  supporting  evidence  of 
discrimination  (see,  for  example,  Worksheet  17-4  discussion  of 
direct  evidence  and  nonuniform  administration,  and  Worksheet 
17-8).   If  there  are  relatively  few  people  in  the  pool/selec- 
tions, you  may  wish  to  investigate  further  on  an  individual  basis 
(Worksheet  17-3).   Whether  to  do  so,  however,  is  a  matter  of 
judgement,  based  on  surrounding  review  factors. 
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WORKSHEET  17-6B:   SELECTION  CRITERIA 

WITH  ADVERSE  IMPACT 


KEY  FACTORS 


Can  the  contractor  show  that  the  criterion (ia)  is  job 
related  or  justified  by  business  necessity? 


INSTRUCTIONS:   At  the  top  of  this  sheet  enter  the  SCRR  page  17 
problem  number  and  issue  involved,  then  enter  the  selection 
criterion (ia)  that  you  have  determined  is  having  an  adverse 
impact  on  members  of  a  minority  group  or  women. 

Ask  the  contractor  for  any  evidence  it  has  showing  that  the 
criterion(ia)  is  job  related  or  required  by  business  necessity. 
Contractors  normally  respond  to  this  request  by  asserting  that 
the  criterion  has  been  validated,  is  required  by  business 
necessity  or  is  otherwise  job  related. 

o    Validated? :   Indicate  whether  the  contractor  states  that  the 
criterion (ia)  has  been  validated. 

If  the  contractor  states  that  the  criterion (ia)  has  been 
validated,  obtain  a  copy  of  the  validation  study  for 
inclusion  in  the  case  file.   Also  obtain  a  copy  of  any 
written  materials  pertaining  to  the  criterion(ia) .   For 
example,  in  the  case  of  a  written  test,  include  a  copy  of 
the  test  and  of  any  score  sheet,  the  test  manual  and 
instructions  provided  by  the  test  developer. 

Review  the  Documentation  of  Validity  Evidence  Section  of 
Part  60-3  (41  CFR  60-3.15)  to  determine  whether  there  are 
obvious  omissions  in  the  required  documentation  of  validity 
and,  if  so,  describe  under  Evaluation  of  Contractor's  Posi- 
tion below. 

o    Justified  by  Business  Necessity?:   Indicate  whether  the 

contractor  claims  that  use  of  the  criterion(ia)  is  justified 
by  business  necessity. 

Business  necessity  means  that  the  criterion  is  essential  to 
the  safe  and  efficient  performance  of  the  job--i.e.,  the 
normal  operation  of  the  contractor's  business  depends  on  use 
of  the  criterion  and  there  is  no  other  way  that  such 
operation  could  be  assured  without  unreasonable  burden. 
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For  example,  in  a  Title  VII  case,  an  airline's  requirement 
that  a  pilot  be  at  least  5' 7"  was  shown  to  adversely  impact 
women.   The  airline  successfully  rebutted  by  showing  that  a 
pilot  had  to  be  at  least  that  tall  to  reach  the  cockpit 
controls,  and  that  it  would  be  an  unreasonable  burden  to 
have  to  modify  all  its  planes  to  make  it  possible  for 
shorter  persons  to  safely  perform  the  job. 

o    Other  Showing  of  Job  Relatedness:   Indicate  whether  the 

contractor  states  that  the  criterion  is  otherwise  justified 
by  job  relatedness.   Ask  the  contractor  for  as  much  detail 
as  possible.   For  example:  What  is  the  factual  basis  for  the 
contractor's  belief  that  the  criterion  is  job  related?   Has 
the  contractor  compared  the  performance  of  those  who  possess 
the  criterion  and  those  who  do  not?   What  measures  of  job 
performance  exist  at  the  establishment? 

DESCRIBE/EVALUATE  CONTRACTOR'S  POSITION 

Describe :   Describe  the  contractor's  position.   For  example,  if 
the  contractor  has  a  validation  study,  briefly  describe  it.   If 
the  contractor  contends  the  criterion,  although  not  validated,  is 
justified  by  business  necessity,  present  the  contractor's  reasons 
for  so  concluding. 

Indicate  whether  the  contractor  states  that  it  has  considered 
alternate  criteria  that  would  serve  its  legitimate  interest  in 
efficient  and  trustworthy  workmanship  and  which  have  substan- 
tially equal  validity  but  less  impact.   If  so,  describe  the 
alternatives  the  contractor  has  considered.   Also  indicate  if 
OFCCP  is  aware  of  any  alternatives  which  have  substantially  equal 
validity  but  less  adverse  impact  (in  examining  alternatives,  the 
assistance  of  an  industrial  psychologist  should  be  sought 
(through  the  NO  Division  of  Policy,  Planning  and  Review,  if 
needed) . 

Make  sure  you  indicate  to  what  job(s)  the  criterion( ia)  applies 
and  include  a  copy  of  any  written  position  descriptions/qualifi- 
cation standards  for  those  jobs  in  the  case  file. 

Evaluate :   Evaluate  whether  the  contractor  has  demonstrated  that 
the  criterion ( ia )  is  job  related  or  required  by  business 
necessity . 

A  determination  of  whether  a  contractor's  claim  of  job  related- 
ness (particularly  if  based  on  a  validation  study),  meets  the 
requirements  of  41  CFR  Part  60-3  often  involves  technical  issues 
that  require  consultation  with  an  industrial  psychologist 
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(through  the  NO  Division  of  Policy,  Planning  and  Review,  if 
needed) .    Where  such  technical  issues  are  involved,  the  EOS  is 
unlikely  to  be  able  to  independently  determine  that  the  criterion 
is  job  related.   He/she,  however,  can  gather  and  evaluate  a 
number  of  factors  that  may  suggest  the  criterion  is  not  job 
related.   For  example: 

o    Do  current  incumbents  in  the  jobs  possess  the  criterion?   If 
they  do,  that  does  not  necessarily  mean  the  criterion  is  job 
related,  but  if  some  don't  it  casts  doubt  on  whether  the 
criterion  is  really  needed  to  perform  the  job. 

Make  sure  to  ask  the  contractor  when  it  began  using  the 
criterion.   If  there  are  incumbents  who  entered  the  job 
before  the  criterion  was  introduced,  they  may  not  meet  it, 
yet  nonetheless  be  satisfactory  or  better  performers. 

Performance  evaluation  records  and/or  records  of  promotion 
of  such  incumbents  can  shed  considerable  light  on  the 
criterion's  job  relatedness  or  lack  of  same. 

o    What  are  your  observations  from  your  plant  inspection  and/or 
from  interviews?  Watching  the  jobs  as  they  are  actually 
performed  and/or  interviewing  some  incumbents  can  be  helpful 
in  assessing  job  relatedness. 

For  example,  the  contractor  may  have  a  "strength  test"  that 
is  adversely  impacting  women,  and  which  it  claims  is 
justified  by  business  necessity  because  of  the  heavy  lifting 
requirements  of  the  job.   However,  during  your  plant 
inspection  you  may  note  that  there  are  hoists  available  for 
moving  heavy  objects,  and/or  during  interviews  with 
incumbents,  they  may  indicate  that  when  heavy  objects  need 
to  be  moved,  workers  routinely  assist  each  other. 

Or,  in  a  white  collar  setting,  a  contractor  may  have  a 
manual  math  test  for  accounting  clerks  or  tellers  that  is 
adversely  impacting  Blacks  and  Hispanics.   You  may  find 
through  observation  and  interviews  that  calculators,  rather 
than  manual  math,  are  used  for  all  transactions. 

There,  of  course,  will  be  cases  where  the  above  factors  are  not 
present  or  where  they  are  not  be  helpful.   In  assessing  such 
cases,  a  degree  of  caution  is  in  order.   Remember  that  the 
standard  for  job  relatedness  is  not  the  literal  one  of  whether 
the  criterion  has  some  "rational  relationship"  to  the  job,  but 
rather  whether  it  is  predictive  of  or  measures  job  performance. 
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For  example,  in  an  OFCCP  enforcement  case  involving  a  lumber 
mill,  the  contractor  had  a  requirement  that  entry  level  mill 
workers  have  prior  experience  either  in  a  lumber  mill  or  as  a 
heavy  laborer.   This  requirement  had  an  adverse  impact  on  women 
seeking  mill  jobs. 

While  this  requirement  appeared  "rationally  related"  to  the  mill 
job,  it  turned  out  to  have  absolutely  no  correlation  with  job 
performance--! . e . ,  among  the  mill's  current  workers,  a  person 
without  such  experience  was  just  as  likely  to  be  a  high  performer 
as  one  with  such  experience.   Since  the  requirement,  therefore, 
was  not  predictive  of  job  performance,  it  was  invalid  and  had 
illegally  excluded  women. 

There  also  will  be  instances  where  the  contractor  does  have  a 
formal  validation  study.   Any  surrounding  information  is  helpful 
in  such  cases.   While,  as  noted  earlier,  a  preliminary  evaluation 
of  the  study  for  obvious  omissions  can  be  made,  the  study  should 
normally  be  forwarded  to  the  NO  Division  of  Policy,  Planning  and 
Review  for  technical  evaluation. 

Under  certain  circumstances,  even  if  the  contractor  has  not  fully 
complied  with  the  Uniform  Guidelines,  OFCCP  may  choose  not  to 
assert  a  violation.   This  judgement  is  a  matter  of  administrative 
discretion  and,  where  the  circumstances  (type  of  job,  type  of 
criteria,  surrounding  evidence)  raise  questions  on  the  appro- 
priateness of  asserting  a  violation,  the  EOS  should  consult  with 
his  or  her  supervisor  (who,  in  turn,  should  consult  with  RSOL 
and/or  seek  the  assistance  of  an  industrial  psychologist  through 
the  NO  Division  of  Policy,  Planning  and  Review,  if  needed) 

CONCLUSION:   If,  after  appropriate  technical  evaluation,  the 
conclusion  is  that  the  contractor  has  demonstrated  that  the 
criterion  is  job  related  or  required  by  business  necessity  and 
there  are  no  alternative  criteria  with  substantially  equal 
validity  but  lesser  adverse  impact,  the  difference  in  selection 
rates  has  been  explained  on  legitimate  nondiscriminatory  grounds. 
As  long  as  there  is  no  further  problem  with  selections  among 
those  who  did  meet  the  criterion  (complete  PART  II  of  the 
preceding  Worksheet  17-6a),  the  investigation  can  cease. 

If  the  conclusion  is  that  the  contractor  has  not  demonstrated 
that  the  criterion  is  job  related  or  required  by  business 
necessity,  you  have  a  pattern  or  practice  disparate  impact  case 
based  on  the  criterion  which  is  screening  out  members  of  a 
minority  group  or  women.   As  noted  earlier,  however,  also 
complete  PART  II  of  Worksheet  17-6a  to  be  sure  there  is  no 
further  problem  in  selection  among  those  who  did  meet  the 
criterion . 
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WORKSHEET  17-7:   SUBJECTIVE  SELECTION  CRITERIA/PROCESSES  - 

Worksheet  on  Safeguards 


KEY  FACTORS 

o    Does  the  subjective  criterion/process  result  in  adverse 
impact  against  members  of  a  minority  group/women  vs. 
others?   Is  the  impact  statistically  significant? 

o  Has  the  contractor  established  any  safeguards  against 
differential  application  of  the  subjective  criterion/ 
process? 

Are  selecting  officials  given  written  guidelines? 
Trained? 

Is  the  process  uniform?   Documented?   Reviewed? 


DISCUSSION:   Once  you  have  tested  all  objective  criteria,  if 
there  is  a  remaining  subjective  part(s)  of  the  selection  process, 
evaluate  it  using  this  Worksheet.   A  subjective  part  of  a  selec- 
tion process  can  be  a  number  of  things,  such  as: 

o    A  step  in  the  selection  or  evaluation  process  such  as  an 
interview. 

o    Those  steps  in  a  selection  process  or  a  whole  process  in 
which  there  are  no  pass/fail  points  but  instead  a  person 
goes  through  the  entire  process  and  the  selection  decision 
is  based  on  simultaneous—but  unquantif iable  —  consideration 
of  his/her  performance  on  the  process  as  a  whole.   For 
example,  in  filling  top  management  positions,  a  candidate 
may  be  interviewed  by  several  persons  who  then  get  together 
to  discuss  results  and  reach  a  decision. 

o    A  criterion  such  as  "mechanical  aptitude"  that  the 

contractor  either  cannot  or  will  not  define  in  a  way  that 
permits  you  to  make  a  reliable  judgement  of  whether  a 
candidate  met  the  criterion  (i.e.,  two  people  would  not 
necessarily  agree  on  whether  a  candidate  had  it). 

o    A  criterion  such  as  "appearance"  which  even  if  the  contrac- 
tor can  define  it,  may  be  impossible  to  objectively 
evaluate. 
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As  noted  earlier,  the  information  you  will  gather  on  this  sheet 
concerns  the  degree  and  type  of  safeguards  the  contractor  may 
have  established  to  protect  against  differential  application  of 
the  subjective  criterion/process.   This  type  of  information  will 
assist  the  Solicitor's  Office,  if  enforcement  is  necessary,  in 
determining  whether  the  case  should  be  based  on  disparate  treat- 
ment, disparate  impact  or  both. 

NOTE:   The  following  discussion  is  for  information  only  (in  your 
Predetermination  Notice  you  need  only  allege  a  pattern  or 
practice  of  discrimination  due  to  the  subjective  factor  involved; 
it  is  not  necessary  to  specifically  allege  treatment  or  impact). 

o    Generally  speaking,  as  with  objective  criteria,  the  starting 
point  is  whether  the  subjective  criterion/process  was 
uniformly  applied.   Since  it  is  usually  impossible  to 
directly  determine  this  when  the  criterion  or  process  is 
subjective,  one  looks  at  whether  there  are  any  safeguards 
designed  to  ensure  uniform  application.   More  specifically: 

o    Where  the  subjective  criterion/process  has  relatively  few 
safeguards  and  is  poorly  documented,  there  is  considerable 
room  for  differential  treatment  to  occur  in  how  members  of  a 
minority  group/women  vs.  others  are  assessed--i . e . ,  the 
subjective  criterion/process  may  not  have  been  uniformly 
applied.   In  such  circumstances,  SOL  may  choose  to  pursue 
the  case  as  a  pattern  or  practice  of  disparate  treatment, 
and  thus  will  also  need  any  available  supporting  information 
(Worksheet  17-8) . 

o    Where  there  are  many  safeguards  and  the  system  is  well 

documented,  this  suggests  that  members  of  a  minority  group/ 
women  may  be  treated  similarly  to  others  — i.e.,  the  subjec- 
tive criterion/process  may  be  uniformly  applied.   The 
subjective  criterion  or  process,  however,  is  nonetheless 
having  an  adverse  impact  on  members  of  a  minority  group  or 
women  in  much  the  same  way  that  a  neutral,  uniformly  applied 
objective  criterion  can.   In  such  circumstances,  as  with 
objective  criteria  which  have  an  adverse  impact,  SOL  will 
need  to  know  whether  the  contractor  claims  that  the  sub- 
jective criterion/process  is  job  related  or  justified  by 
business  necessity  (see  instructions  for  Worksheet  17-6b) . 

The  distinction  between  few  safeguards—which  suggests  a  treat- 
ment approach—and  many  saf eguards— which  suggests  an  impact 
approach— is  not  a  precise  one.   Therefore,  it  is  best  to  gather 
the  type  of  information  (as  above)  that  would  support  either  type 
of  case. 
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INSTRUCTIONS:   At  the  top  of  the  sheet,  enter  the  SCRR  page  17 
problem  number  and  issue  being  investigated,  then  complete  this 
sheet  as  follows: 

o    Subjective  Criterion/Process  being  Analyzed  (a):   Indicate 
the  subjective  criterion/process  being  analyzed. 

o    Selection  Rates  (b) :   Enter  the  selection  rates  for  members 
of  the  minority  group/women  vs .  others  as  a  result  of  the 
subjective  criterion/process.   Then  calculate  the  adverse 
impact  and  test  for  statistical  significance  (see  Worksheet 
17-12  or  use  a  small  numbers  test,  as  appropriate).* 

For  example,  if  the  subjective  process  were  an  interview, 
the  selection  rate  for  each  group  would  be  the  number  who 
"passed"  the  interview  divided  by  the  number  who  were 
interviewed. 

Note  that  since  the  difference  in  selection  rates  you 
calculated  on  Worksheet  17-6a,  PART  II,  accounted  for 
objective  criteria,  it  alao  reflects  the  difference  caused 
by  all  remaining  subjective  factors.   Where  there  is  only 
one  remaining  subjective  factor,  the  math  here  is  identical 
to  that  on  Worksheet  17-6a. 

Where,  however,  there  are  several  remaining  subjective 
criteria/processes  that  are  "pass/fail"  points  (such  as  a 
series  of  managerial  interviews  where  each  must  be  "passed" 
to  remain  under  consideration),  if  the  contractor  has  not 
maintained  records  of  the  result  of  each,  cite  the  contrac- 
tor for  the  same  record  keeping  violations  as  discussed  in 
the  instructions  for  Worksheet  17-4  and  proceed  based  on  the 
overall  impact  of  the  subjective  factors  (gathering  as  much 
of  the  following  information  on  those  factors  as  possible). 

Similarly,  if  there  are  several  remaining  subjective  cri- 
teria/processes that  are  not  individually  "pass/fail"  points 
(such  as  where  the  results  of  a  series  of  managerial  inter- 
views are  considered  together  in  reaching  a  selection  deci- 
sion), but  the  contractor  will  not  or  cannot  describe  how 
the  results  of  each  are  weighted  in  the  final  decision,  cite 
the  same  record  keeping  violations  as  above  and  proceed 
based  on  the  overall  impact  of  the  subjective  factors 
(again,  gathering  as  much  information  as  possible  on  those 
factors) . 


See  Manual  Section  3K00(e) 
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1.  DESCRIPTION:  (a)  Describe  the  subjective  part  of  the 
selection/evaluation  process  and  the  role  that  it  plays  in 
that  process.   How  important  is  it  in  the  total  process?   In 
answering  this  question,  be  sure  to  indicate  whether  it  is  a 
"pass/fail"  point  (i.e.,  persons  are  screened  out  by  it)  or 
whether  it  is  one  of  several  factors  considered  in  a  final 
selection  decision.   For  example: 

"Mr.  Jones'  interview  is  the  last  step  in  the  selection 
process  for  Sales  Representatives.   His  interview  de- 
termines who  gets  hired  (i.e.,  it  is  a  pass/fail 
step).'* 

(b)  What  characteristics  is  the  contractor  looking  for  in 
candidates  in  the  subjective  part  of  the  process?   For 
example : 

"In  the  interview,  Mr.  Jones  says  he  looks  for  persons 
who  have  good  problem  solving  skills,  like  a  challenge, 
can  work  independently  and  have  a  high  level  of  inter- 
est in  Sales." 

(c)  How  does  the  contractor  determine  whether  the  candidate 
possesses  the  desired  characteristics?   For  example: 

"Mr.  Jones  says  that  he  determines  a  person's  level  of 
problem  solving  skills  by  asking  them  to  describe 
difficult  situations  they  have  been  in  and  how  they 
resolved  them." 

2.  CONSISTENCY:   Does  the  evaluation  device  have  a  fixed 
content--e . g .  same  interview  questions,  same  performance 
appraisal  items,  etc. --for  all  people?   Is  it  scored? 
Does  it  measure  behavior  or  perceived  traits? 

Note:   An  evaluation  of  behavior  is  based  on  what  a  person 
has  done;  an  evaluation  of  perceived  traits  is  based  on  how 
a  person  is  viewed.   For  example,  a  performance  evaluation 
may  measure  behavior  such  as  widgets  produced,  widgets  re- 
jected by  quality  control,  dollar  volume  of  sales,  project 
results  when  serving  as  a  project  leader,  etc.,  or  may  pri- 
marily be  based  on  such  perceived  traits  as  growth  poten- 
tial, leadership  ability,  etc.   Similarly,  in  a  hiring  sit- 
uation, the  contractor  may  measure  "leadership  ability"  by 
the  person's  past  performance  in  leadership  posts  or  primar- 
ily by  a  perception  of  such  ability  during  an  interview. 
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To  continue  the  example: 

"Mr.  Jones  has  a  list  of  general  questions  he  says  he 
uses  as  a  guide  (attached),  but  he  states  that  most 
questions  are  follow-ups  that  depend  on  a  persons ' s 
response.   The  interview  is  not  scored.   Interviews  of 
both  men  and  women  who  have  been  interviewed  by 
Mr.  Jones  showed  that  he  asked  different  and  less 
favorable  questions  of  the  women.   More  specifically, 
the  women  said  that  he  stressed  the  long  working  hours 
and  frequent  travel  involved  in  the  job,  and  specifi- 
cally asked  about  any  potential  conflicts  with  family 
obligations.   The  men  said  he  presented  the  travel  in- 
volved as  an  opportunity,  and  told  them  that  Sales  was 
the  prime  route  to  management  at  the  Company.   None  of 
the  men  could  recall  any  questions  about  family 
obligations . " 

GUIDELINES :   Are  decision  makers  provided  with  written 
guidelines  on  assessing  candidates?   Are  they  trained? 

In  the  example: 

"The  Company  has  not  provided  Mr.  Jones  with  any 
guidelines  on  what  to  ask  and/or  what  to  look  for  in 
his  interview.   He  has  not  received  training  on 
interviewing/EEO  matters . " 

DOCUMENTATION  AND  REVIEW:   Do  decision  makers  document  their 
determinations?   Are  their  determinations  reviewed? 

In  the  example: 

"Mr.  Jones  states  that  he  makes  notes  for  himself 
during  an  interview,  but  discards  them  as  soon  as  he 
has  reached  a  decision  to  hire/not  hire.   His  decisions 
are  not  reviewed." 

DECISION  MAKER(S) :   How  familiar  is  the  decision  maker (s) 
with  the  job?  With  the  candidates?  Where  there  is  more 
than  one  decision  maker,  what  is  their  race/sex  composition? 

In  the  example: 

"Mr.  Jones,  who  is  the  contractor's  top  Sales  Manager, 
came  up  through  the  ranks  of  the  sales  workforce  and  is 
very  familiar  with  the  sales  job.   Since  almost  all 
entry-level  sales  jobs  are  filled  by  hiring,  Mr.  Jones' 
first  exposure  to  candidates  is  normally  in  his  inter- 
view. " 
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6.    CANDIDATES:   Are  they  informed  of  opportunities?  May  they 

apply?   May  they  review  their  evaluations?   May  they  comment 
on  them?   Do  they  sign  them?  May  they  appeal  them? 

These  questions  are  applicable  primarily  to  a  promotion, 
transfer  or  performance  appraisal  situation. 

EVALUATION:   Evaluate  the  degree  to  which  the  contractor  has 
provided  safeguards  against  differential  application  of  the 
subjective  criterion/process. 

For  example : 

"There  are  very  few  safeguards  against  the  possibility 
of  differential  treatment  in  Mr.  Jones'  interview.   The 
issue  is  whether  he  interprets  the  criteria  used  in  his 
interview  similarly  for  women  vs.  men.   His  presenta- 
tion of  different  and  less  favorable  information  and 
questions  to  women  than  to  men,  strongly  suggests  an 
intent  to  discriminate.   The  lack  of  documentation  and 
the  total  absence  of  external  controls  (guidelines, 
training,  review)  allowed  any  such  intent  to  be  freely 
exercised  to  the  disadvantage  of  female  candidates  for 
the  Sales  job. 


WORKSHEET  17-8:   SUPPORTING  INFORMATION 


KEY  FACTORS 

o    Are  there  any  individual  examples  that  illustrate  an 
overall  pattern  or  practice  finding? 

o    Are  there  any  potential  witnesses  who  could  testify  on 
their  experience  with  the  process? 

o    Is  there  evidence  the  problem  may  be  longstanding? 

o    Has  the  selection  process  changed? 

o    What  is  the  overall  EEQ  atmosphere  at  the 
establishment? 
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Supporting  evidence--i . e . ,  information  on  particular  individuals 
or  on  the  background  of  a  case--is  important  in  some  cases  and 
helpful  in  others.   The  instructions  below  note  the  types  of 
cases  to  which  particular  items  most  often  apply. 

At  the  top  of  the  page,  enter  the  SCRR  page  17  problem  number  and 
issue  you  are  examining,  then  complete  this  sheet  as  follows: 

1.    ARE  THERE  WITNESSES/INDIVIDUALS  EXAMPLES?:   In  a  pattern  or 
practice  case  based  on  disparate  treatment  (members  of  a 
minority  group/women  met  criteria  but  were  nonetheless 
screened  out),  it  is  normally  OFCCP  policy  to  require  some 
examples  of  persons  affected  by  the  discrimination  in  order 
to  bring  any  statistics  to  life.   Where  this  is  not  possible 
because  of  the  contractor's  failure  to  keep  records  (for 
example,  rejectees'  applications  were  destroyed),  or  where 
there  is  strong  nonstatistical  evidence  (such  as  the  direct 
evidence  discussed  in  Worksheet  17-4),  such  examples,  how- 
ever, may  not  be  needed. 

It  is  not  necessary  for  the  person(s)  who  is  a  potential 
witness/example  to  have  perceived  the  selection  decisions 
involved  as  discriminatory.   While  a  person  may  perceive 
discrimination  in  situations  where  he/she  has  knowledge  of 
the  selectee's  qualifications  or  treatment—most  commonly 
internal  decisions  such  as  promotion  or  termination — such  a 
perception  will  be  less  common  in  hiring  situations  or  in 
salary/evaluation  ones  where  the  process  is  confidential. 

At  minimum,  however,  identify  persons  who  could  testify  to 
their  experiences  with  the  selection  process  involved — for 
example,  the  women  and  men  who  were  interviewed  by  Sales 
Manager  Jones  in  the  instructions  for  Worksheet  17-7  on 
Subjective  Criteria/Processes.   There  may  also  be  nonminor- 
ities/men  who  could  be  witnesses  to  other  forms  of  discrim- 
ination— such  as  witnesses  to  biased  statements  or  treatment 
of  members  of  a  minority  group  or  women. 

There  may  also  be  some  minority  group  members  or  women  who 
would  meet  the  standard  for  an  individual  discrimination 
case — ideally  some  who  had  better  objective  qualifications 
than  some  nonminorities/men  selected  at  the  time  they  were 
in  the  candidate  pool  (see  Worksheet  17-3). 

Individual  examples  are  not  required  in  a  pattern  or 
practice  case  based  on  disparate  impact--such  as  a  test  or  a 
high  school  degree  requirement—or  in  an  individual  case. 
In  the  former,  however,  you  may  wish  to  identify  here  some 
minority  group  members/women  who  appear  particularly  well 
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qualified  for  the  job(s)  involved,  apart  from  the  criterion 
that  screened  them  out,  or  who  although  rejected  for  the  job 
were  later  hired  in  similar  jobs  elsewhere  and  are  perform- 
ing well.   In  an  individual  case,  the  case  itself  will 
illustrate  the  discrimination. 

2.   IS  THE  PROBLEM  LONGSTANDING?:   While  a  problem  need  not  be 
longstanding  in  order  to  be  discriminatory,  both  an  indiv- 
idual and  a  pattern  or  practice  case  are  strengthened  if  it 
can  be  shown  that  the  problem  involved  has  probably  existed 
for  some  time. 

In  an  individual  case,  if  the  job  for  which  the  person  was 
rejected  is  seriously  underutilized  for  the  person's 
minority/sex  group,  it  further  supports  the  inference  of 
discrimination  against  him/her  individually. 

Similarly,  in  a  pattern  or  practice  case,  serious  under- 
utilization  in  the  job(s)  involved  further  supports  that  the 
problem  represents  a  regular  contractor  way  of  operating.* 
While  discrimination  prior  to  the  normal  liability  period 
cannot  be  reached  for  back  pay  purposes,  if  data  on  activity 
prior  to  that  period  are  available  and  show  the  same  trend, 
they  can  be  used  here  to  buttress  the  finding  during  the 
liability  period. 

HAS  THE  SELECTION  PROCESS  CHANGED? :   This  is  applicable  to 
pattern  or  practice  cases  based  on  either  disparate  impact 
or  disparate  treatment.   In  both  types  of  cases,  it  is 
necessary  to  know  what  the  selection  process  was  during  the 
entire  liability  period  and,  if  it  changed,  what  the  change 
was  and  the  reason  for  it.   Also,  in  each  case,  changes  (or 
the  lack  of  same)  may  shed  light  on  other  issues.   More 
specifically: 

In  an  impact  case,  for  example,  you  may  have  identified  an 
Associates  degree  requirement  that  is  adversely  impacting 
the  promotion  of  Blacks  from  Jr.  to  Sr.  Technician.   The 
contractor  contends  the  requirement  is  clearly  job  related. 
You  find  that  80%  of  the  Sr.  Tech.  incumbents  have  no 
Associates  degree  and  are  successfully  performing  the  job. 
You  additionally  find  that  the  Associates  requirement  was 
introduced  in  1985,  shortly  after  the  contractor  began 
hiring  Blacks  at  the  Jr.  Tech.  level. 


*Where  this  is  the  case,  however,  there  is  a  strong  possibility 
of  a  continuing  violation  which  would  require  remedy  (other  than 
back  pay)  for  violations  earlier  than  the  normal  liability 
period.   See  Manual  Chapter  7,  Section  7B01. 
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While  an  adverse  impact  case  is  established  on  the  impact 
alone,  information  such  as  the  above  on  whether  incumbents 
have  the  criterion  and  the  timing  of  its  introduction  can  be 
relevant  to  the  issue  of  job  relatedness. 

In  a  treatment  case,  for  example,  you  may  have  found  direct 
evidence  of  an  intent  to  discriminate  in  the  form  of  sex 
specified  job  requisitions.   The  contractor  contends  that 
the  requisitions  were  discontinued  before  the  liability 
period.   You  find  that  at  the  time  the  explicitly  sex 
designated  requisitions  were  allegedly  discontinued,  there 
were  no  changes  in  the  selection  process,  no  efforts  to 
counteract  the  sex-typing  of  jobs  through  training  of 
personnel  and  hiring  officials  and  little  difference  in 
referral  or  hiring  patterns. 

WHAT  IS  THE  OVERALL  EEO  ATMOSPHERE  AT  THE  ESTABLISHMENT?: 
While  a  good  EEO  atmosphere/history  does  not  protect  a 
contractor  from  an  otherwise  sound  finding  of  either  indivi- 
dual or  pattern  or  practice  discrimination,  a  poor  EEO 
atmosphere/history  can  lend  support  to  a  soupd  case. 


SPECIALIZED  ANALYSIS 


WORKSHEET  17-9:   COMPENSATION  ANALYSIS 

Identify  any  job  titles  in  which  members  of  a  minority  group  or 
women  are  clustered  towards  the  bottom  (or  below)  the  pay  range 
for  the  job.   Are  the  reasons  for  this  legitimate,  e.g.  a  bona 
fide  seniority  system;  or  are  they  discriminatory,  e.g.  a  non- 
uniformly  applied  merit  pay  system? 

Identify  any  job  in  which  people  appear  to  be  performing  similar 
work,  but  the  titles  where  members  of  a  minority  group  or  women 
predominate  are  paid  less.   Give  your  analysis  of  this  situation. 
This  could  be  an  equal  pay  type  case. 

Further  guidance  will  be  provided  on  compensation  analysis  in  the 
future.   See  Manual  Section  3R. 
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WORKSHEET  17-10:  OTHER  DISCRIMINATION  WORKSHEET 

(Handicap,  Veterans,  Guidelines  on 
Religion  and  National  Origin  and  on 
Sex  Discrimination) 

This  Worksheet  applies  to  specific  types  of  potential  violations 
covered  by  the  listed  requirements.  These  are  violations  which 
may  not  fit  the  previous  Worksheets,  such  as  a  failure  to  grant 
maternity  leave.  In  addition,  specific  issues  of  accommodation 
which  do  not  fit  under  other  Worksheets  may  be  at  issue  in 
Section  503  cases  and  in  38  U.S.C.  2012  cases  involving  special 
disabled  veterans. 


DISCRIMINATION  FOUND 


WORKSHEET  17-11:   DISCRIMINATEES/REMEDY 


KEY  FACTORS 


In  an  individual  case(s),  identify  the  victim(s)  and 
describe  the  make-whole  remedy. 

In  a  pattern  or  practice  case:   define  the  scope  of  the 
class;  determine  whether  to  use  an  individual-by- 
individual  or  a  formula  approach  to  relief;  describe 
the  make-whole  relief  and,  in  a  formula  approach, 
indicate  how  you  propose  relief  be  allocated  among 
class  members. 

In  both  an  individual  and  pattern  or  practice  case, 
describe  the  remedy/corrective  action  needed  to  ensure 
that  the  violation  is  not  repeated. 


PART  I 

In  an  individual-type  case,  under  A,  list  the  victim(s)  and  under 
B,  the  remedy  you  are  proposing  to  make  each  victim  whole.   If 
the  contractor  disputes  the  proposed  remedy,  describe  and  eval- 
uate the  contractor's  position,  and  give  your  recommended  action. 

In  a  pattern  or  practice  case: 

o    Under  A,  give  the  scope  of  the  class  in  terms  of  the 

affected  group,  the  type  of  employment  action,  the  type  of 
job(s)  and  the  time  frame.   For  example,  "All  Hispanic 
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applicants  rejected  for  Technician  III  jobs  since  April  10, 
1986 f"  or  "All  women  placed  in  Assembly  C  positions  since 
May  1,  1985,"  etc. 

o    Under  B,  describe  the  type  of  relief  (job  offers,  back  pay, 
etc.)  and,  where  relevant,  the  time  period  involved--f or 
example,  back  pay  from  date  of  application  to  date  of 
settlement . 

Indicate  whether  relief  is  being  proposed  on  an  individual- 
by-individual  or  on  a  formula  basis,  and  the  reason  for 
doing  so. 

Where  individual-by-individual  relief  is  proposed, 
identify  each  individual  and  his/her  remedy. 

Where  formula  relief  is  proposed,  indicate  how  you 
recommend  that  the  relief  (job  offers,  back  pay,  etc.) 
be  allocated  among  the  class  members  and  describe  the 
rationale  for  the  allocation. 

If  the  contractor  disputes  class  remedy,  describe  and  evaluate 
the  contractor's  position  and  give  your  recommended  action. 

For  a  full  discussion  of  remedy,  see  Manual  Chapter  7,  Section 
7F. 

PART  II 

Describe  the  remedy/corrective  action  you  propose  to  ensure  that 
the  violation  involved  will  not  be  repeated  (see  Manual  Section 
7F02).   Where  the  contractor  disputes  this  proposed  remedy/ 
corrective  action,  describe  and  evaluate  the  contractor's  posi- 
tion and  give  your  recommended  action. 


STATISTICAL  ANALYSIS  -  GENERAL 

The  following  Worksheets  may  be  used  to  find  the  statistical 
significance  of  a  difference  in  selection  rates  (Worksheet 
17-12a)  or,  in  the  absence  of  applicant/candidate  data,  to  find 
the  statistical  significance  of  the  difference  between  avail- 
ability and  selections  or  incumbents  (Worksheet  17-12b) .   For 
guidance  on  when  to  use  a  small  numbers  test  rather  than  these 
Worksheets,  see  Manual  Section  3K00(e).   That  Section  also  dis- 
cusses the  meaning  of  statistical  significance  and  its  relation- 
ship to  other  evidence  in  a  pattern  or  practice  case. 
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A  statistical  table  is  included  following  the  instructions  for 
Worksheet  17-12b.   This  table  may  be  used  to  translate  the  result 
of  Worksheet  17-12a  or  b  or  the  result  of  a  small  numbers  test 
(Fisher's  exact)  into  how  often  it  would  occur  by  chance. 


WORKSHEET  17-12a;   STATISTICAL  ANALYSIS 

(Based  on  Selection  Rates) 

This  Worksheet  may  be  used  to  find  the  statistical  significance 
of  a  difference  in  selection  rates. 

At  the  top  of  the  sheet,  enter  the  SCRR  page  17  problem  number 
and,  beside  "Issue,"  enter  the  names  of  the  particular  groups 
whose  selection  rates  you  are  comparing,  the  type  of  selection 
decision  and  for  what  job(s) — i.e.  Female  vs.  Male  Hires  for 
Management  Trainee.   Then  complete  this  page  as  follows: 

o    STEP  #1:   Find  the  difference  in  selection  rates  by 
subtracting  the  lower  rate  from  the  higher. 

o    STEP  #2:   For  the  value  of  one  Standard  Deviation  (S.D.): 

(a)  Multiply  the  total  selection  rate  by  1  minus  the  total 
selection  rate. 

NOTE:   "1  minus  the  total  selection  rate"  is  just  a 
shortcut  for  the  total  non-selection  rate — i.e.,  if  the 
total  selection  rate  is  .25,  then  1  -  .25  or  .75  is  the 
total  non-selection  rate. 

(b)  Then  find  the  value  of  1  divided  by  the  number  of  one 
group  in  the  pool  (of  applicants,  of  candidates)  and 
add  it  to  the  value  of  1  divided  by  the  number  of  the 
other  group  in  the  pool. 

Multiply  the  result  of  (a)  by  the  result  of  (b)  and  find  the 
square  root.   This  is  one  Standard  Deviation. 

o    STEP  #3 :   For  the  number  of  Standard  Deviations  of  the 

difference  in  selection  rates  shown  in  STEP  #1,  divide  the 
result  of  STEP  #1  by  the  result  of  STEP  #2. 

Generally  speaking,  a  result  of  2  or  more  Standard  Deviations  is 
considered  statistically  significant. 
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WORKSHEET  17-12b:   STATISTICAL  ANALYSIS 

(Based  on  Availability) 

This  Worksheet  can  be  used  to  compare  availability  -with  selec- 
tions where  it  is  impossible  to  reconstruct  selection  rates  (and 
therefore  to  use  Worksheet  17-12a  above)  because  the  contractor 
has  not  kept  applicant  flow  or  other  data  needed  to  calculate 
such  rates.   It  can  also  be  used  to  compare  availability  with 
incumbency  where  you  want  to  demonstrate  the  degree  of  under- 
utilization  of  members  of  a  minority  group/women  (however,  you  do 
not  need  to  do  this  for  any  of  the  types  of  cases  discussed  in 
these  Worksheets).   If  you  use  it  for  this  latter  purpose,  where 
the  word  MselectionsM  occurs  below,  substitute  "incumbents." 

At  the  top  of  the  sheet,  enter  the  SCRR  page  17  problem  number 
and,  beside  "Issue,"  enter  the  name  of  the  group  whose  selections 
you  are  comparing  with  availability,  the  type  of  selection  deci- 
sion, for  what  job(s)  and  the  name  of  the  comparitor  group — 
i.e.,  Female  Hires  for  Management  Trainee  (Others  =  Males). 
Then  complete  this  page  as  follows: 

o    STEP  #1:   Find  the  difference  between  expected  and  actual 
selections  by: 

(a)  Multiplying  the  number  of  total  selections  by  the 
availability  of  the  minority  group/women.   This  is  the 
expected  number  of  selections  of  members  of  the 
minority  group/women. 

(b)  Subtract  the  actual  number  of  selections  of  the 
minority  group /women  from  the  expected  number. 

o    STEP  #2:   For  the  value  of  one  Standard  Deviation  (S.D.): 

(a)  Multiply  the  number  of  total  selections  by  the  avail- 
ability of  the  minority  group /women,  then  by  the 
availability  of  others. 

(b)  Take  the  square  root  of  the  result  immediately  above. 
This  is  the  value  of  one  Standard  Deviation. 

o    STEP  #3:   For  the  number  of  Standard  Deviations  of  the  dif- 
ference between  expected  and  actual  selections  shown  in  STEP 
#1,  divide  the  result  of  STEP  #1  by  the  result  of  STEP  #2. 

Generally  speaking,  a  result  of  2  or  more  Standard  Deviations  is 
considered  statistically  significant. 

IMPORTANT:   For  selections,  this  is  a  "fall  back"  formula  only. 
Where  you  have  the  information  to  calculate  selection  rates, 
always  use  the  formula  in  Worksheet  17-12a  instead. 
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STATISTICAL  TABLE 

The  following  table  is  provided  to  permit  you  to  express  the 
number  of  Standard  Deviations  or  the  Fisher's  result  found  in 
terms  of  how  often  it  would  have  occurred  by  chance.  Expressing 
your  result  this  way  can  sometimes  be  clearer  to  a  nonstatis- 
tician.  For  example,  in  this  table,  a  result  of  3.3  Standard 
Deviations  (column  a)  or  a  Fisher's  result  of  .001  (column  b) 
would  occur  by  chance  only  once  in  1,000  drawings  (column  d). 


Number  of  Fisher's  Result  %  of  Time  How  Many  Times 

Standard  (Confidence  or  Occurs  by  in  How  Many 

Deviations  Signif.  Level)  Chance  Drawings? 

(a)          (b)  (c)         (d) 


0.00 

N/A 

100% 

N/A 

0.25 

.80 

80% 

8  in  10 

0.50 

.62 

62% 

6.2  in  10 

0.75 

.45 

45% 

4.5  in  10 

1.00 

.32 

32% 

3.2  in  10 

1.25 

.21 

21% 

2.1  in  10 

1.50 

.13 

13% 

1.3  in  10 

1.75 

.08 

8% 

8  in  100 

2.00 

.05 

5% 

5  in  100 

2.10 

.036 

3.6% 

3.6  in  100 

2.20 

.028 

2.8% 

2.8  in  100 

2.30 

.021 

2.1% 

2.1  in  100 

2.40 

.016 

1.6% 

1.6  in  100 

2.50 

.012 

1.2% 

1.2  in  100 

2.60 

.009 

0.9% 

(—less  than  1  in 
9  in  1,000 

100^ 

2.70 

.007 

0.7% 

7  in  1,000 

2.80 

.005 

0.5% 

5  in  1,000 

2.90 

.004 

0.4% 

4  in  1,000 

3.00 

.003 

0.3% 

3  in  1,000 

3.10 

.002 

0.2% 

2  in  1,000 

3.20 

.0014 

0.14% 

1.4  in  1,000 

3.30 

.001 

0.1% 

1  in  1,000 

(continued) 


•Generally  accepted  as  statistically  significant 
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Number  of  Fisher's  Result  %  of  Time  How  Many  Times 

Standard  (Confidence  or  Occurs  by  in  How  Many 

Deviations  Signif.  Level)  Chance  Drawings? 

(a)           (b)  (c)           (d) 


3.40 

.0006 

0.06% 

^less  than  1  in  1,000-^ 
6  in  10,000 

3.50 

.0004 

0.04% 

4  in  10,000 

3.60 

.0004 

0.04% 

4  in  10,000 

3.70 

.0002 

0.02% 

2  in  10,000 

3.80 

.00014 

0.014% 

1.4  in  10,000 

3.90 

.0001 

0.01% 

1  in  10,000 

4.00 

.00006 

0.006% 

rless  than  1  in  10,000-7 
6  in  100,000 

4.10 

.00004 

0.004% 

4  in  100,000 

4.20 

.00003 

0.003% 

3  in  100,000 

4.30 

.000016 

0.0016% 

1.6  in  100,000 

:   4.40 

.000011 

0.0011% 

1.1  in  100,000 

4.50 

.000007 

0.0007% 

^j-less    than  1  in  100,000-j 
7  in  a  million 

4.60 

.000004 

0.0004% 

4  in  a  million 

4.70 

.000003 

0.0003% 

3  in  a  million 

4.80 

.0000016 

0.00016% 

1.6  in  a  million 

4.90 

.000001 

0.0001% 

1  in  a  million 

5.00 

.0000006 

0.00006% 

r-less  than  1  in  a  -t 
million 

6  in  10  million 

6.00 

.000000002 

^less  than  1  in^ 
100  million 

0.0000002%  2  in  a  billion 

NOTES:   (1)  Columns  b,  c  and  d  are  all  the  same  number — expressed 
in  b  as  a  decimal,  in  c  as  a  percent,  and  in  d  as  how  often  it 
would  occur  by  chance  in  a  given  number  of  drawings.   (2)  This 
chart  is  based  on  a  "two-tail"  test.   For  "one-tail"  values, 
divide  column  b,  c  or  the  "how  many  times"  figure  in  d  by  2 . 
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PREGNANCY    DISCRIMINATION    ACT 


APPENDIX   3B 


PUBLIC  LAW  95-555— OCT.  31,  1978 


Public  Law  95-555 
95th  Congress 


An  Act 


Oct.  31,  1978 
[S.  995] 


Pregnancy,  sex 
discrimination, 
prohibition. 
42  USC  2000e. 
Definitions 


42  USC 
2000e-2. 


Effective  date. 

42  USC  2000e 
note. 


42  USC  2000e 
note. 


To  amend  title  VII  of  the  Civil  Rights  Act  of  1964  to  prohibit  sex  discrimination 

on  the  basis  of  pregnancy. 

Be  it  enacted  by  the  /Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  701  of 
the  Civil  Rights  Act  of  1964  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection : 

"(k)  The  terms  'because  of  sex'  or  ;on  the  basis  of  sex'  include,  but 
are  not  limited  to.  because  of  or  on  the  basis  of  pregnancy,  childbirth, 
or  related  medical  conditions ;  and  women  affected  by  pregnancy,  child- 
birth, or  related  medical  conditions  shall  be  treated  the  same  for  all 
employment-related  purposes,  including  receipt  of  benefits  under 
fringe  benefit  programs,  as  other  persons  not  so  affected  but  similar 
in  their  ability  or  inability  to  work,  and  nothing  in  section  703(h) 
of  this  title  shall  be  interpreted  to  permit  otherwise.  This  subsection 
shall  not  require  an  employer  to  pay  for  health  insurance  benefits  for 
abortion,  except  where  the  life  of  the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term,  or  except  where  medical  complications 
have  arisen  from  an  abortion :  Provided,  That  nothing  herein  shall 
preclude  an  employer  from  providing  abortion  benefits  or  otherwise 
affect  bargaining  agreements  in  regard  to  abortion.". 

Sec.  2.  (a)  Except  as  provided  in  subsection  (b),  the  amendment 
made  by  this  Act  shall  be  effective  on  the  date  of  enactment. 

(b)  The  provisions  of  the  amendment  made  by  the  first  section  of 
this  Act  shall  not  apply  to  any  fringe  benefit  program  or  fund,  or  insur- 
ance program  which  is  in  effect  on  the  date  of  enactment  of  this  Act 
until  180  days  after  enactment  of  this  Act. 

Sec.  3.  Until  the  expiration  of  a  period  of  one  year  from  the  date 
of  enactment  of  this  Act  or.  if  there  is  an  applicable  collective- 
bargaining  agreement  in  effect  on  the  date  of  enactment  of  this  Act, 
until  the  termination  of  that  agreement,  no  person  who,  on  the  date 
of  enactment  of  this  Act  is  providing  either  by  direct  payment  or  by 

making  contributions  to  a  fringe  benefit  fund  or  insurance  program, 
benefits  in  violation  with  this  Act  shall,  in  order  to  come  into  com- 
pliance with  this  Act,  reduce  the  benefits  or  the  compensation  provided 
any  employee  on  the  date  of  enactment  of  this  Act,  either  directly  or 
by  failing  to  provide  sufficient  contributions  to  a  fringe  benefit  fund 
or  insurance  program :  Provided,  That  where  the  costs  of  such  bene- 
fits on  the  date  of  enactment  of  this  Act  are  apportioned  between 
employers  and  employees,  the  payments  or  contributions  required  to 
comply  with  this  Act  may  be  made  by  employers  and  employees  in 
the  same  proportion :  And  provided  further.  That  nothing  in  this  sec- 
tion shall  prevent  the  readjustment  of  benefits  or  compensation  for 
reasons  unrelated  to  compliance  with  this  Act. 

Approved  October  31,  1978. 
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CHAPTER  4.  CONSTRUCTION  INDUSTRY  COMPLIANCE  PROGRAM 


4A  GENERAL 

This  Chapter  contains  procedures  for  conducting  compliance 
reviews  of  construction  contractors  and  subcontractors,  including 
those  involved  in  federally  assisted  construction  to  determine 
whether  they  are  complying  with  requirements  prohibiting  discrim- 
ination and  requiring  affirmative  action  to  ensure  equal  employ- 
ment opportunity  without  regard  to  race,  color,  religion,  nation- 
al origin,  sex,  handicap  or  covered  veteran  status. 

4B  COVERAGE 

4 BOO       ORDER  AND  ACTS 

Construction  contractors  are  covered  under  Executive  Order  11246, 
as  amended,  the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended  (38  U.S.C.  2012)  and  Section  503  of  the  Re- 
habilitation Act  of  1973,  as  amended,  if  they  have  a  construction 
contract  of  the  requisite  amount  with  a  Federal  agency  a  noncon- 
struction  contractor,  or  another  construction  contractor,  if  that 
contract  is  necessary  in  whole  or  in  part  to  the  performance  of 
the  nonexempt  contract  or  if  any  portion  of  the  contractor's 
obligation  under  any  one  or  more  contracts  is  performed,  under- 
taken, or  assumed.   A  contractor  is  covered  under  the  Executive 
Order  if  the  contract  amount  exceeds  $10,000;  under  Section  503 
if  the  amount  is  more  than  $2,500;  and  under  38  U.S.C.  2012  if 
the  amount  is  $10,000  or  more.   Federally  assisted  construction 
contracts  and  subcontracts  in  excess  of  $10,000  are  covered  under 
the  Executive  Order  only  (see  Section  301  of  Executive  Order 
11246,  as  amended)  and  not  under  Section  503  or  38  U.S.C.  2012. 

4B01      REGULATIONS  APPLICABLE  TO  CONSTRUCTION  CONTRACTORS 

Regulations  applicable  to  construction  contractors  and  federally 
assisted  construction  contractors  are  published  primarily  in  41 
CFR  Part  60-4.   Specific  regulatory  provisions  in  other  parts  of 
41  CFR  Chapter  60  are  also  applicable  to  construction  contrac- 
tors.  See,  e.g.,  41  CFR  60-4.7  and  Parts  60-250  and  60-741. 
Applicable  definitions  are  found  in  41  CFR  60-1.3.   Finally,  the 
veterans  and  handicap  program  regulations  at  41  CFR  Part  60-250 
and  41  CFR  Part  60-741  also  are  applicable  to  Federal  construc- 
tion contractors. 
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4B02       REQUIRED  CONTRACT  CLAUSES 

(a)  Inclusion  of  Clauses: 

(1)  Prime  Contracts :   Each  Federal  contracting  agency  is 
required  to  include  the  Equal  Opportunity  (EO)  clause  found 
at  41  CFR  60-1. 4 (a),  and  the  Affirmative  Action  (AA)  clauses 
found  at  41  CFR  60-250.4  and  60-741.4,  in  all  nonexempt 
construction  contracts . 

(2)  Federally  Assisted  Construction:   Each  administering 
agency  is  required,  to  include  the  EO  clause  found  at  41  CFR 
60-1. 4(b)  as  a  condition  of  any  grant,  contract,  loan, 
insurance  or  guarantee  involving  federally  assisted  con- 
struction . 

(3)  Subcontracts :   Each  contractor  and  subcontractor  is 
required  to  include  the  EO  and  AA  clauses  in  its  nonexempt 
subcontracts.   See  41  CFR  60-1. 4(a)  and  (b)  at  paragraph 
(7),  and  60-1. 4(c)  (EO  clause);  41  CFR  60-250.4  and  para- 
graph (m)  thereof  (veterans  AA  clause);  41  CFR  60-741.4  and 
paragraph  (f)  thereof  (handicap  AA  clause).   Nonconstruction 
contractors  are  required  to  include  the  appropriate  clauses 
in  construction  subcontracts.   Federally  assisted  construc- 
tion contractors  are  to  include  only  the  EO  clause,  not  the 
AA  clauses,  in  subcontracts. 

(b)  Omission  of  contract  clauses  from  contract:   The  EO/AA 
clauses  may  be  expressly  included  in  the  contracts  or  incor- 
porated by  reference  (41  CFR  60-1. 4(d),  60-250.22  and  60- 
741.22).   The  clauses  are,  however,  a  part  of  the  construc- 
tion contracts  even  if  they  are  not  physically  incorporated 
in  the  contract  document  (41  CFR  60-4.9,  41  CFR  60-250.23 
and  41  CFR  60-741.23).   Where  the  contractor  fails  to  in- 
clude the  required  clauses  in  covered  subcontracts  and/or 
purchase  orders,  the  EOS  shall  cite  this  omission  as  a 
violation  in  the  closure  document. 

4B03       CONSTRUCTION  CONTRACT  NOTICE  AND  SPECIFICATIONS 

(a)   Notice:   The  "Notice"  at  41  CFR  60-4. 2(d)  must  be  included: 
(1)  in  all  solicitations  for  offers  and  bids  on  all  Federal 
and  federally  assisted  construction  contracts  in  excess  of 
$10,000  to  be  performed  in  geographical  areas  designated  by 
the  Director,  OFCCP,  in  accordance  with  41  CFR  60-4.6;  (2) 
in  all  grants,  contracts,  subcontracts,  loans,  insurance  or 
guarantees  involving  federally  assisted  construction;  and 
(3)  by  all  nonconstruction  contractors  covered  by  Executive 
Order  11246,  as  amended,  which  have  construction  agreements 
that  are  necessary  in  whole  or  in  part  to  the  performance  of 
the  covered  nonconstruction  contract.   Among  other  things, 
the  notice  sets  forth  the  goals  for  minority  and  female 
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participation  in  construction  trades  in  the  covered  area, 
identifies  that  covered  area,  and  requires  that  contractors 
provide  OFCCP  with  specific  information  concerning  construc- 
tion subcontracts  in  excess  of  $10,000  awarded  in  connection 
with  the  covered  contract . 

(b)  Specifications :   All  Federal  and  federally  assisted  con- 
struction contracts  and  subcontracts  necessary  in  whole  or 
in  part  to  the  performance  of  nonconstruction  contracts  and 
subcontracts  covered  under  the  Order  must  include  the 
"Specifications"  published  at  41  CFR  60-4. 3(a).   These 
specifications  detail  the  specific  affirmative  action  steps 
a  construction  contractor  must  take  to  be  in  compliance  with 
the  Executive  Order. 

(c)  Incorporation :   Pursuant  to  41  CFR  60-4.9,  the  notice  con- 
tained in  41  CFR  60-4.2  and  the  specifications  at  41  CFR  60- 
4.3  are  deemed  incorporated  in  all  covered  contracts  and 
subcontracts  by  operation  of  the  Order  regardless  whether 
physically  incorporated  in  the  solicitation  or  contract  and 
regardless  whether  the  contract  is  written. 

4B04       SPECIAL  PROGRAMS  APPLICABLE  TO  CONSTRUCTION  CONTRACTORS 

In  conducting  reviews,  the  EOS  must  identify  the  contract (s)  on 
which  the  contractor's  obligations  are  based.   As  a  general  rule, 
contracts  awarded  since  May  8,  1978,  are  subject  to  the  contract 
specifications  at  41  CFR  60-4. 3 (a).   However,  compliance  evalua- 
tions may  be  governed  by  the  terms  of  a  particular  Hometown  or 
Heavy  Highway  Plan.   In  such  instances,  the  EOS  must  identify  the 
type  of  plan  and  its  specific  provisions  to  be  able  to  determine 
whether  the  contractor  is  in  compliance  with  its  obligations. 
See  41  CFR  60-4.5  and  Section  4E02  below.' 

4B0  5       SUPPORT  FROM  OTHER  AGENCIES 

Various  Federal,  state  and  local  government  contracting  offices 
may  be  able  to  provide  notice  of  contract  awards  and  help  ensure 
that  EO/AA  clauses  are  included  in  construction  contracts.   Fed- 
eral agencies  may  also  have  information  not  available  from  the 
contractor.   For  example,  if  a  contractor  has  not  filed  CC-257s, 
Wage  and  Hour  may  be  able  to  provide  the  number  of  employees  of 
the  contractor  by  reviewing  payroll  records  certified  under  the 
Davis-Bacon  Act.   Linkage  with  Job  Partnership  Training  Act 
organizations,  Employment  and  Training  Administration  funded 
agencies,  as  well  as  employment  referral  and/or  training  organi- 
zations identified  by  the  Bureau  of  Apprenticeship  and  Training 
and  the  Women's  Bureau  may  also  be  appropriate.   See  Chapter  3 
for  a  discussion  of  linkage. 
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4C  GENERAL  PRINCIPLES  APPLICABLE  TO  THE  CONSTRUCTION 

INDUSTRY 

4C00       GENERAL  DUTY  NOT  TO  DISCRIMINATE  AND  TO  TAKE 
AFFIRMATIVE  ACTION 

The  EO/AA  clauses  at  41  CFR  60-1. 4(a)  and  (b) ,  41  CFR  60-250.4, 
and  41  CFR  60-741.4  prohibit  discrimination  based  on  race,  color, 
religion,  sex,  national  origin,  handicap  or  covered  veteran  sta- 
tus.  They  also  require  contractors  to  take  affirmative  action. 

4C01       GOALS 

Contractors  must  demonstrate  good  faith  efforts  to  meet  their 
affirmative  action  goals  for  the  employment  of  minorities  and 
women  in  the  construction  industry.   Goals  are  determined  by  the 
Director,  OFCCP,  and  are  issued  pursuant  to  41  CFR  60-4.6  by 
geographic  area.   They  are  expressed  as  a  percentage  of  the  hours 
worked  by  the  contractor's  aggregate  workforce  in  each  trade  on 
all  construction  work  performed  in  the  geographic  area,  regard- 
less whether  the  work  is  Federal,  federally  assisted  or  non- 
federal .   Where  a  contractor  performs  construction  work  in  a 
geographic  area  located  outside  the  geographic  area  in  which  it 
has  a  covered  contract,  it  shall  apply  the  goals  established  for 
the  geographic  area  where  the  work  is  actually  performed.   Goals 
in  the  second  area  also  are  applicable  to  both  federally  involved 
and  nonfederally  involved  construction  work.   See  the  example  in 
(b)  below. 

(a)  Goals  for  Women:   The  current  goal  for  the  utilization  of 
women  is  6.9%  of  work  hours  and  applies  to  all  of  a  contrac- 
tor's construction  sites  regardless  of  where  the  Federal  or 
federally  assisted  contract  is  being  performed.  This  goal 
was  originally  published  in  the  Federal  Register  of  April  7, 
1978,  43  FR  14899,  14900,  as  Appendix  A.   Pursuant  to  a  No- 
tice published  in  the  Federal  Register  of  December  30,  1980, 
45  FR  85750,  85751,  the  6.9%  goal  was  extended  indefinitely. 

(b)  Minority  Group  Goals:   Current  goals  for  the  utilization  of 
minorities  were  published  in  the  Federal  Register  of  October 
3,  1980,  45  FR  65979,  65984,  as  Appendix  B-80.   Minority 
goals  are  formulated  in  terms  of  work  hours  performed  in  a 
specific  Standard  Metropolitan  Statistical  Area  (SMSA)  or 
Economic  Area  (EA) .   For  example,  ABC  Company  has  a  Federal 
contract  for  construction  work  in  SMSA  X.   The  goals  for 
SMSA  X  apply  to  all  of  ABC's  construction  work  in  SMSA  X, 
both  the  federally  involved  and  the  nonfederally  involved 
construction  work.   In  addition,  if  ABC  Company  performs 
construction  work  in  SMSA  Y,  it  would  apply  the  SMSA  Y  goals 
to  all  its  construction  work  in  SMSA  Y,  whether  or  not  it 
had  a  Federal  or  federally  assisted  contract  in  SMSA  Y. 
Although  SMSA's  were  realigned  into  Metropolitan  Statistical 
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Areas  (MSAs)  as  a  result  of  the  1980  census,  construction 
goals  continue  to  be  based  on  SMSA's. 

4C0  2       MONTHLY  EMPLOYMENT  UTILIZATION  REPORT  (CC-257) 

The  CC-257  is  used  for  minority  and  female  goal  reporting  pur- 
poses.  Contractors  are  required  to  record  the  total  hours  worked 
by  all  construction  employees  and  the  number  of  hours  worked  by 
minority  and  female  employees  by  construction  trade,  on  construc- 
tion projects  in  a  specific  geographic  area.   Computer  generated 
CC-257  reports  are  acceptable  if  approved  by  the  OFCCP  National 
Office  in  advance  of  submission.   The  CC-257  is  required  only  for 
construction  work  performed  in  geographic  areas  where  a  contrac- 
tor holds  a  Federal  or  federally  assisted  construction   contract 
and  where  minority  goals  had  been  established  prior  to  October  3, 
1980  (i.e.,  the  areas  set  forth  in  the  Federal  Register  of  May  5, 
1978,  43  FR  19473,  19474,  as  Appendix  B).   Construction  contrac- 
tors and  subcontractors  in  these  areas  submit  their  CC-257s  dir- 
ectly to  the  OFCCP  Area  Office  with  jurisdiction  over  the  loca- 
tion where  payroll  records  are  kept.   See  the  Notice  in  the 
Federal  Register  dated  October  3,  1980,  45  FR  65976,  65984. 

4C0  3       PRECONSTRUCTION  CONFERENCES 

The  contracting  agency  (and/or  administering  agency)  may  use  pre- 
ccnstruction  conferences  to  discuss  any  aspect  of  the  contractual 
requirements  of  a  project,  including  EEO.   Regional,  area,  or 
field  office  staff  may  participate  in  these  conferences  at  the 
invitation  of  the  contracting  agency.   The  contracting  agency  is 
responsible  for  informing  contractors  and  subcontractors  of  their 
nondiscrimination  and  affirmative  action  obligations,  including 
minority  and  female  goal  requirements  for  the  geographical  area 
in  which  work  is  to  be  performed,  and  reporting  and  recordkeeping 
requirements  necessary  to  demonstrate  compliance. 

4C04       NOTICE  OF  SUBCONTRACT  AWARDS 

The  notice  at  41  CFR  60-4. 2(d)  requires  that,  within  10  working 
days  of  the  award  of  a  subcontract,  a  contractor  must  notify  the 
appropriate  OFCCP  area/field  office  of  the  name,  address,  tele- 
phone number,  and  employer  identification  number  of  each  sub- 
contractor, the  estimated  dollar  amount  of  the  subcontract,  its 
estimated  starting  and  completion  dates,  and  the  geographic  area 
(SMSA  or  EA)  in  which  the  work  is  to  be  performed. 
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4D         OVERVIEW  OF  COMPLIANCE  REVIEW  PROCESS 

4D00       MAJOR  STEPS 

Major  steps  in  the  compliance  review  process  include: 

o   Pre-Review  Preparation 

o   Onsite  Review 

o   Compliance  Review  Report 

o   Notification  of  Compliance  Review  Results 

4D01       SCOPE  OF  REVIEW 

The  major  focus  of  the  review  of  a  construction  contractor  is  the 
contractor's  trade  workforce  within  a  particular  geographical 
area.   However,  the  contractor's  entire  workforce  may  be  the 
subject  of  the  review  under  the  Executive  Order,  Section  503,  and 
38  U.S.C.  2012  unless  coverage  is  based  solely  on  a  federally 
assisted  construction  contract.   As  noted  at  Section  4B00,  fed- 
erally assisted  construction  contracts  are  subject  only  to  the 
Executive  Order.   In  auditing  the  contractor's  compliance  with 
these  clauses  in  non-trade  as  well  as  trade  occupations,  the  EOS 
will  focus  on  any  indications  of  potential  discrimination  and 
lack  of  affirmative  action.   See  Chapters  3  and  7. 

Additionally,  if  the  contractor  has  50  or  more  employees  and  a 
Federal  contract  of  $50,000  or  more,  implementation  of  its  Sec- 
tion 503  and  38  U.S.C.  2012  Affirmative  Action  Program(s)  will 
be  included  in  the  compliance  review. 

4E         PRE-REVIEW  PREPARATION 

4E00       SCHEDULING 

The  EOS  should  notify  the  senior  official  at  the  contractor's 
establishment  where  the  review  will  take  place  (by  telephone)  of 
the  scheduled  review,  set  a  date  for  the  review  to  begin,  indi- 
cate the  need  for  an  onsite  work  area,  and  confirm  the  location 
and  availability  of  books  and  records  that  contain  relevant  in- 
formation on  the  contractor's  aggregate  workforce  in  the  covered 
area . 

4E01       SCHEDULING  LETTER  FOR  CONSTRUCTION 

The  date  and  time  of  the  review  must  be  confirmed  by  letter,  sent 
certified  mail,  return  receipt  requested,  to  the  senior  official 
at  the  contractor's  establishment  with  a  copy  to  the  chief  execu- 
tive officer  at  the  corporate  address  (unless  the  establishment 

4-6 


and  corporate  office  are  the  same)  sufficiently  in  advance  of  the 
date  of  the  review.   The  letter  should  note  that  the  onsite  re- 
view will  include  an  inspection  of  Employment  Eligibility  Veri- 
fication Forms  (Form  1-9).   In  addition,  the  notification  should 
specify  that  the  contractor  is  to  make,  for  example,  the  follow- 
ing available  for  inspection  and  copying  during  the  review: 

o    Books,  records,  payrolls,  accounts,  and  other  relevant 
documents,  including  a  list,  separated  by  construction 
project,  of  all  minority  and  female  employees  who 
worked  during  the  period  to  be  reviewed; 

o    Documentary  evidence  of  the  implementation  of  each  of 
the  specific  affirmative  action  standards  set  forth  in 
the  Specifications; 

o    Evidence  of  compliance  with  41  CFR  Parts  60-250  and 
741,  for  covered  construction  contractors;  and 

o    Evidence,  as  applicable,  demonstrating  that  the 
contractor  has  not  violated  the  EO/AA  clauses. 

4E0  2       COORDINATION  WITH  OTHER  AGENCIES 

The  EOS  should  contact  the  appropriate  district  office  of  the 
EEOC  and  state  and  local  fair  employment  agencies  to  notify  them 
of  the  scheduled  review  and  request  any  information  they  might 
have  regarding  complaints  against  the  contractor.   Where  the 
administering  agency  is  the  Federal  Highway  Administration, 
Department  of  Transportation  (FHWA/DOT),  a  DOL/DOT  Memorandum  of 
Understanding  requires  that  DOT  be  notified  of  the  scheduled 
review.   Refer  to  Figure  4-1. 

4E0  3       COMPLIANCE  HISTORY 

The  EOS  should  review  appropriate  office  files  for  previous 
Conciliation  Agreements  or  Letters  of  Commitment  negotiated  with 
the  contractor.   These  may  provide  useful  information  about 
potential  or  recurrent  problem  areas.   The  EOS  should  also 
determine  whether  CC-257s  have  been  filed  by  the  contractor  if 
required,  and  whether  the  contractor  has  provided  notification  to 
OFCCP  of  the  award  of  covered  subcontracts . 

4F         ONSITE  REVIEW  PROCESS 

4F00       PURPOSE 

The  purpose  of  the  onsite  review  is  to  verify  reported  work 
hours,  to  determine  the  degree  of  uniformity  of  employment  of 
minorities  and  women  throughout  the  length  of  the  contract  and  at 
each  of  the  contractor's  projects,  to  evaluate  the  contractor's 
affirmative  action  efforts  to  comply  with  the  Executive  Order, 
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Section  503  and  38  U.S.C.  2012,  if  applicable,  and  to  investigate 
any  indications  of  discrimination. 

4F01       BASIC  STEPS 

Basic  steps  in  the  onsite  review  process  include: 

o   Entrance  Conference 

o   Review  of  Records 

o   Audit  of  Affirmative  Action  Specifications 

o   Employee/Supervisor  Interviews 

o   Physical  Inspection  of  Contractor's  Worksites 

o   Identification  and  Resolution  of  Affected  Class  Issues 

o   Exit  Conference 

4G         ENTRANCE  CONFERENCE 

4G00       PERSONS  ATTENDING 

The  entrance  conference  should  be  attended  by  the  contractor's 
CEO  or  his/her  designee. 

4G01       CONTENT  OF  CONFERENCE 

During  this  conference,  the  EOS  may,  as  appropriate: 

(a)  Explanation:   Provide  a  brief  explanation  of  the  compliance 
review  process . 

(b)  Information:   Provide  information  on  OFCCP  policies,  prac- 
tices, rules  and  regulations,  and  determine  whether  the 
contractor  includes  the  appropriate  clauses  in  its  covered 
construction  subcontracts  and  purchase  orders . 

(c)  Estimate  of  Time:   Provide  an  estimate  of  the  amount  of  time 
the  onsite  review  will  require. 

(d)  Confirm  Availability  of  Records:  Confirm  the  availability 
and  location  of  the  contractor's  records  and  documentation 
of  compliance  with  the  affirmative  action  specifications. 

(e)  Request  Cooperation:  Request  cooperation  for  employee  and 
supervisory  interviews. 

(f)  Inspection  of  Worksites:   State  the  need  for  and  arrange  to 
inspect  Federal  and  nonfederal  worksites. 
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(g)   1-9  Inspection:   Provide  1-9  materials  and  explain  the 
inspection  process. 

(h)   Date  for  Exit  Conference:   Establish  a  tentative  date  for 
the  exit  conference. 

4H  REVIEW  OF  RECORDS 

During  the  process  of  reviewing  records,  the  EOS  should  note  any 
matters  which  appear  questionable.   The  EOS  should  follow-up  on 
these  matters  by  interviewing  employees  and  any  other  relevant 
persons . 

4H00       PAYROLL  RECORDS 

In  reviewing  the  contractor's  payroll  records,  the  EOS  should 
determine : 

(a)  Number  of  Months  to  Review:   Review  the  contractor's  payroll 
records  for  at  least  six  months  to  evaluate  compliance  with 
the  work  hour  utilization  goals  for  minorities  and  women  in 
each  trade.   Where  CC-257  reports  are  required,  verify  that 
the  data  reported  in  the  CC-257s  are  consistent  with  payroll 
records.   If  discrepancies  exist  between  payroll  and  CC-257 
data,  the  EOS  should  ask  the  contractor  for  an  explanation 
and  follow-up  in  employee  interviews.   Incorrect  data  on  CC- 
257s  (or  failure  to  submit  CC-257s  when  and/or  where  re- 
quired) must  be  addressed  in  a  resolution  document.   Falsi- 
fication of  records  should  be  addressed  in  a  Conciliation 
Agreement  or  an  enforcement  recommendation.   The  EOS  should 
be  concerned  that  falsified  records  may  mask  discrimination 
or  a  lack  of  affirmative  action.   In  geographic  areas  where 
CC-257s  are  not  required,  the  EOS  must  still  review  payroll 
records  to  determine  whether  the  contractor  has  met  its  work 
hour  utilization  goals  in  each  trade. 

(b)  Uniformity  of  Assignment:   Evaluate  the  records  to  determine 
whether  there  is  uniformity  in  the  assignment  of  employees 
to  various  project  sites  (Federal  and  nonfederal;  commercial 
and  residential;  urban  and  rural).   Determine  whether 
certain  types  of  projects  pay  more  than  others  and,  if  so, 
whether  women  and  minorities  are  being  assigned  to  the 
better  paying  jobs  in  proportion  to  their  representation  in 
the  contractor's  workforce.   Note:   Representation  in  the 
contractor's  workforce  may  be  less  than  availability. 

(c)  Equitable  Overtime:   Evaluate  the  records  to  determine 
whether  overtime,  incentives,  bonuses  and  other  job  bene- 
fits, e.g.,  holiday  bonuses,  pay  advances,  loans,  profit 
sharing,  etc.,  are  provided  on  an  equitable  basis. 
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4H01       1-9  INSPECTION 

During  the  onsite  review,  the  EOS  will  inspect  the  Employment 
Eligibility  Verification  Forms  (Form  1-9)  for  all  employees  hired 
since  November  6,  1986  (or  since  the  last  inspection),  as 
required  by  the  Immigration  Reform  and  Control  Act  of  1986  (IRCA) 
See  Chapter  3  for  guidance  on  inspecting  I-9s. 

4H02       EMPLOYMENT  ACTIVITY  RECORDS 

The  EOS  should  determine  how  the  contractor  processes  applica- 
tions, union  referrals  and  walk-in  applicants.   See  Section  4101, 
below.   She/he  should  determine  if  minorities  and  women  who  are 
qualified  are  being  disproportionately  rejected.   The  EOS  should 
determine  the  contractor's  reasons  for  the  rejections.   Where 
selection  procedures  are  found  to  have  an  adverse  impact,  see 
Chapter  3  and  Chapter  7 . 

4H03       COLLECTIVE  BARGAINING  AGREEMENT  (CBA) 

When  the  contractor  asserts  that  hiring  is  controlled  through  a 
union  hiring  hall  in  accordance  with  a  CBA,  the  EOS  must  review 
the  agreement  to  verify  the  assertion.   If  the  CBA  does  not  sup- 
port the  contractor's  claim,  the  EOS  must  evaluate  the  contrac- 
tor's good  faith  efforts  without  considering  its  relationship 
with  the  union  hiring  hall.   See  paragraph  5.  of  the  Standard 
Federal  Equal  Employment  Opportunity  Construction  Contract  Spec- 
ifications (Executive  Order  11246)  set  forth  at  41  CFR  60-4.3. 

41         AUDIT  OF  AFFIRMATIVE  ACTION  STEPS  SET  FORTH  IN  41 
CFR  60-4. 3(a) 

In  evaluating  the  contractor's  compliance  with  the  affirmative 
action  steps,  the  EOS  must  verify  that  the  records,  interviews 
and/or  other  information  provided  by  the  contractor  demonstrate 
its  compliance. 

4100       GROUPING  OF  SPECIFICATIONS 

For  compliance  review  purposes,  the  affirmative  action  specifica- 
tions in  41  CFR  60-4. 3 (a) 7  have  been  grouped  into  the  following 
five  major  categories: 

(a)  Audit  of  Recruitment  Practices  (4101) 

(b)  Audit  of  Training  (4102) 

(c)  Audit  of  EEO  Policy  and  Implementation  (4103) 

(d)  Audit  of  Personnel  Operations  (4104) 

(e)  Audit  of  Contracting  Activity  (4105) 
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These  categories  correspond  directly  to  the  organization  of  the 
Form  CC-40  Standard  Compliance  Review  Report   (Construction 
SCRR) .   See  Appendix  4A .   The  discussion  below  provides  instruc- 
tions on  completing  the  Construction  SCRR.   Section  III  of  the 
Construction  SCRR  includes  veteran/handicap  affirmative  action 
requirements  which  are  to  be  evaluated  by  the  EOS. 

4101       AUDIT  OF  RECRUITMENT  PRACTICES  (CONSTRUCTION  SCRR 
III .A) 

Refer  to  41  CFR  Part  60-20  (Sex  Discrimination  Guidelines);  41 
CFR  Part  60-50  (Religion/National  Origin  Guidelines);  and  41  CFR 
60-4 . 3 (a)7 .b,  c,  d,  i  and  j.   The  following  subsections  pertain 
directly  to  Part  III. A  of  the  Construction  SCRR  and  set  forth  the 
procedures  for  evaluating  the  contractor's  recruitment  practices. 

(a)   Recruitment  Sources:   The  contractor  must  establish  and 

maintain  a  current  list  of  recruitment  sources  for  minori- 
ties and  women.   The   contractor  must  provide  written 
notification  to  these  recruitment  sources  and  to  community 
organizations  when  it  or  its  union(s)  have  employment 
opportunities  available.   The  contractor  must  maintain  a 
record  of  recruitment  source  responses.   See  Item  III.A.l. 
of  the  Construction  SCRR.   To  evaluate  the  contractor's 
compliance  with  this  specification,  the  EOS  should: 

(1)  Determine  whether  the  contractor  maintains  a  current 
list  of  recruitment  sources. 

(2)  Determine  whether  the  list  is  current  (has  been 
updated  within  the  last  year),  whether  it  contains 
an  adequate  number  of  active,  available  sources 
and  whether  the  recruitment  sources  listed  are  in 
operation,  i.e.,  active. 

(3)  Contact  referral  sources  to  verify  that  recruitment 
letters  were  received  and  to  determine  whether 
referrals  were  actually  made. 

(4)  Interview  employees  and  hiring  supervisors  to  determine 
whether  the  list  is  used  when  vacancies  occur. 

(5)  Review  correspondence  with  recruitment  sources. 
This  review  should: 

o  Verify  that  the  letters  were  sent  to  and 
received  by  the  listed  recruitment  sources, 
and  that  follow-up  contact  was  made  when 
actual  vacancies  occurred. 
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o   Ensure  that  the  letters  contained  a  statement 
of  the  contractor's  EEO  policy,  and  the 
nature  of  the  employment  opportunity. 

o   Review  the  contractor's  files,  telephone 
logs,  or  other  evidence  to  determine  if  the 
contractor  maintained  copies  or  records  of 
responses.   Determine  if  the  contractor 
followed-up  on  responses. 

(b)  Applicant  Records:   The  contractor  shall  maintain  a  current 
file  of  the  names,  addresses  and  telephone  numbers  of  each 
minority  and  female  walk-in  applicant  and  minority  or  female 
referral  from  a  union,  recruitment  source,  or  community 
organization,  and  of  the  action  taken  with  respect  to  each 
individual.   Where  an  individual  was  sent  to  the  union 
hiring  hall  for  referral  and  was  not  referred  back  to  the 
contractor  by  the  union  or,  if  referred,  was  not  employed  by 
the  contractor,  the  documentation  in  the  file  should  include 
the  reason  why  the  individual  was  not  hired  (or  referred), 
and  any  action  taken  by  the  contractor.   See  Item  III. A. 2. 
of  the  Construction  SCRR.   Indications  of  possible  discrimi- 
natory practices  should  be  fully  investigated  (see  Chapters 

3  and  7).   To  evaluate  the  contractor's  compliance  with  this 
specification,  the  EOS  should: 

(1)  Determine  whether  the  contractor  maintains  a  current 
file  which  lists  the  names,  addresses  and  telephone 
numbers  of  each  minority  and  female  walk-in  applicant 
and  each  referral  from  a  union  or  community  source. 

(2)  Evaluate  the  file  for  active  construction  recruitment 
sources  such  as  unions  and  community  referral  organiza- 
tions (See  4101(a)(2)  above). 

(3)  Interview  supervisors  responsible  for  hiring  to  deter- 
mine the  general  hiring  procedure  and  any  specific  pro- 
cedures used  to  recruit  minorities  and  women. 

(4)  Determine  what  sources  the  contractor  uses  to  obtain 
job  applicants,  e.g.,  walk-ins,  union  hiring  hall, 
newspaper  advertisements,  word  of  mouth,  recruitment/ 
training  programs,  etc. 

(c)  Failure  of  Union  to  Refer:   The  regulations  at  41  CFR  60- 
4.3(a)7.d  require  that  the  contractor  shall  immediately 
notify  the  Director,  in  writing,  when  a  union  (or  unions) 
with  which  it  has  a  collective  bargaining  agreement  has  not 
referred  to  the  contractor  a  minority  person  or  woman  sent 
by  the  contractor,  or  when  the  contractor  has  other  informa- 
tion that  the  union  referral  process  has  impeded  the  con- 
tractor's efforts  to  meet  its  contractual  EEO  obligations. 
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See  Item  III. A. 3.  of  the  Construction  SCRR.   To  evaluate  the 
contractor's  compliance  with  this  specification,  the  EOS 
should : 

Determine  whether  the  contractor  took  any  other  actions  to 
facilitate  hiring  the  individual  such  as  additional  written 
contact  with  the  union  specifically  requesting  referral  of 
that  individual,  or  attempting  to  hire  the  individual  dir- 
ectly, without  union  referral.   Whenever  the  contractor 
states  in  writing  that  the  union  has  not  referred  minorities 
and  women;  or  that  other  union  actions  have  impeded  its  af- 
firmative action  efforts;  or  there  are  allegations  that  the 
union  has  committed  unlawful  discrimination;  or,  the  EOS 
becomes  aware  that  union  actions  impede  or  threaten  to 
impede  the  contractor's  affirmative  action  efforts,  the  EOS 
should  discuss  the  matter  with  his/her  supervisor  as  soon  as 
possible . 

(d)  Directing  Recruitment  Efforts:   In  accordance  with  41  CFR 
60-4. 3 (a) 7. i  the  contractor  shall  direct  its  recruitment 
efforts  to  minority,  women's  and  community  organizations,  to 
schools  with  minority  and  female  students,  and  to  recruit- 
ment and  training  organizations  for  minorities  and  women 
serving  the  contractor's  recruitment  area  and  employment 
needs.   Not  later  than  one  month  prior  to  the  date  for  the 
acceptance  of  applications  for  apprenticeship  or  other 
training  by  any  recruitment  source,  the  contractor  shall 
send  written  notification  to  organizations  such  as  the 
above,  describing  the  openings,  screening  procedures  and 
test(s)  to  be  used  in  the  selection  process.   See  Item 

III. A. 4.  of  the  Construction  SCRR.  To  determine  whether  the 
contractor  is  in  compliance  with  this  specification,  the  EOS 
should : 

(1)  Request  written  documentation  of  the  contractor's 
efforts  to  recruit  minority  and  female  applicants 
for  training  and  employment  opportunities. 

(2)  Review  documentation  that  the  contractor  provided 
timely  notice  to  minority,  women's  and  community 
organizations  at  least  one  month  prior  to  accep- 
tance of  applications  for  apprenticeship  or 
training  opportunities .   Verify  that  appropriate 
sources  have  been  contacted. 

(e)  Employee  Referrals:   The  regulations  at  41  CFR  60-4.3(a)7.j 
require  the  contractor  to  encourage  present  minority  and 
female  employees  to  recruit  other  minority  persons  and 
women.   The  regulation  also  requires  that,  where  reasonable, 
the  contractor  shall  provide  after  school,  summer  and  vaca- 
tion employment  to  minority  and  female  youth  both  on  the 
site,  and  in  other  areas  of  its  workforce.   See  Item  III. A. 5 

4-13 


of  the  Construction  SCRR.   To  evaluate  the  contractor's 
compliance  with  this  specification,  the  EOS  should: 

(1)  Interview  minority  and  female  employees  to 
determine  whether  the  contractor  has  encouraged 
them  to  recruit  other  minority  persons  and  women 
to  apply  for  employment. 

(2)  Interview  supervisors  and  minority  and  female 
employees  to  determine  whether  the  contractor 
provides  after  school,  summer,  and  vacation 
employment  to  minority  and  female  youth. 

(3)  Review  personnel  records  to  verify  employment  of 
minority  and  female  youths  in  after  school,  summer 
and  vacation  job  opportunities. 

4102       AUDIT  OF  TRAINING  (CONSTRUCTION  SCRR  III.B.) 

Refer  to  41  CFR  Part  60-20;  41  CFR  60-4 . 3 ( a ) 7 . e ;  and  Part  III.B 
of  the  Construction  SCRR. 

(a)   Training  Programs:   The  contractor  shall  develop  on-the-job 
training  opportunities  and/or  participate  in  training  pro- 
grams which  expressly  include  minorities  and  women.   These 
include  programs  designed  to  upgrade  skills,  apprenticeship, 
and  trainee  programs  relevant  to  the  contractor's  employment 
needs,  especially  those  programs  funded  or  approved  by  the 
Department  of  Labor.   See  Item  III.B.l.  of  the  Construction 
SCRR.   To  evaluate  the  contractor's  compliance  with  this 
specification,  the  EOS  should: 

(1)  Determine  whether  the  contractor  has  developed 
and/or  conducted  any  training  programs  and,  if  so, 
whether  it  has  provided  notice  of  these  programs 
to  its  recruitment  sources.   Obtain  copies  of 
letters  informing  minority  and  women's  recruitment 
sources  or  schools  of  training  programs .   Get  the 
names  of  applicants  referred  to  the  programs  by 
the  contractor.   Determine  whether  the  contractor 
has  employed  and  trained  anyone  below  the  journey- 
level.   If  it  has,  describe  what  was  done. 

(2)  Determine  which  trades  are  covered  by  formal  appren- 
ticeship programs  (typically  found  in  projects  utiliz- 
ing union  labor)  or  other  types  of  formal  training 
programs  not  associated  with  trade  unions.  When  either 
type  of  program  is  in  place,  the  participation  rate  of 
minorities  and  women  must  be  determined. 
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(3)  When  there  are  no  formal  programs  for  a  particular 
trade,  determine  what,  if  anything,  the  contractor 
has  done  to  provide  on-the-job  training  for 
minorities  and  women. 

(4)  If  on-the-job  training  is  provided,  determine  whether 
minorities  and  women  have  equal  access  to  training  in 
all  trades.   Determine  whether  minorities  and  women  are 
performing  all  aspects  of  their  trade  or  are  assigned 
repeatedly  to  the  same  task. 

( 5 )  Determine  whether  the  contractor  has  records  of  cash 
contributions,  equipment  supplied,  or   contractor  per- 
sonnel provided  as  instructors  for  Bureau  of  Appren- 
ticeship and  Training  approved,  or  Department  of  Labor 
funded,  or  other  training  programs. 

(6)  Determine  whether  the  contractor  has  records  of  spe- 
cific hiring  and  training  of  minorities  and  women  from 
such  programs.   The  results  of  the  contractor's  efforts 
(e.g.,  number  and  proportion  of  minorities  and  women 
trained,  hours  worked,  relative  compensation,  trade, 
etc.)  should  be  determined  and  the  results  recorded  in 
the  report.   (See  4Q01  below.) 

4103  AUDIT  OF  EEO  POLICY  IMPLEMENTATION  (CONSTRUCTION  SCRR 
III ,C. ) 

Refer  to  41  CFR  Part  60-20;  41  CFR  Part  60-50;  41  CFR  60- 
4.3(a)7.f,  g,  h,  1,  and  p  and  Part  C  of  the  Construction  SCRR. 

(a)   Development  of  and  Dissemination  of  Policy:   The  contractor 
shall  develop  and  disseminate  its  EEO  policy  by  providing 
notice  of  its  policy  to  unions  and  training  programs,  and 
requesting  their  help  in  meeting  its  EEO  obligations.   The 
contractor  shall  also  include  its  EEO  policy  in  any  policy 
manual  and  collective  bargaining  agreement  and  publicize  it 
in  the  company  newspaper  or  annual  report,  if  any.   The 
contractor  shall  also  specifically  review  the  policy  with 
all  minority  and  female  employees  at  least  once  a  year,  and 
post  it  on  bulletin  boards  accessible  to  all  employees  and 
applicants  at  each  location  where  construction  work  is 
performed.   See  Item  III.C.l.  of  the  Construction  SCRR.   To 
evaluate  the  contractor's  compliance  with  this  specifica- 
tion, the  EOS  should: 

(1)   Determine  whether  the  EEO  policy  contains  at  least 
the  following: 

o   A  statement  that  the  contractor  will  not  dis- 
criminate against  employees  and  applicants  for 
employment  because  of  race,  color,  religion,  sex, 
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or  national  origin,  and  that  it  will  take  affirma- 
tive action  to  ensure  that  employees  and  appli- 
cants for  employment  will  be  employed  and  treated 
during  employment,  without  regard  to  race,  color, 
religion,  sex,  or  national  origin,  status. 

o   The  name,  telephone  number,  and  means  of  access  to 
the  contractor's  EEO  Officer. 

o  An  assurance  that  this  policy  will  be  followed  in 
all  personnel  actions. 

o   Signature  of  the  CEO  and  date. 

(2)  Determine  if  the  EEO  policy  is  posted  in  conspicuous 
places  available  to  employees  and  applicants,  e.g., 
company  offices,  project  site(s)  and  project  trail- 
ers), if  applicable.   See  41  CFR  60-1. 4(a) (3)  or 
(b)(3),  as  appropriate. 

(3)  Interview  employees  to  determine  if  the  EEO  policy  has 
been  reviewed  at  least  annually  with  all  minority  and 
female  employees  and  personnel  responsible  for  hiring, 
assignments  and  other  personnel  actions. 

(4)  Determine  whether  unions  (where  applicable)  and 
training  programs  have  been  notified  and  provided  with 
a  copy  of  the  policy.   Obtain  copies  of  correspondence, 
or  other  documentation  of  such  notification. 

(5)  Review  as  applicable,  policy  manuals,  collective 
bargaining  agreements,  company  newspapers  and/or  annual 
reports  for  inclusion  of  the  contractor's  EEO  policy. 

(b)   Review  of  Policy:   The  contractor  shall  review,  at  least 
annually,  the  company's  EEO  policy  and  affirmative  action 
obligations  with  all  employees  having  any  responsibility  for 
hiring,  assignment,  layoff,  termination  or  other  employment 
decision,  including  specific  review  of  these  items  with  all 
onsite  supervisory  personnel  prior  to  the  initiation  of  work 
at  any  job  site.   The  contractor  must  maintain  a  written 
record  of  the  time  and  place  of  these  meetings,  persons 
attending,  subject  matter  discussed,  and  disposition  (e.g., 
any  further  action  to  be  taken  by  attendees/participants)  of 
the  subject  matter.   See  Item  III.C.2.,  of  the  Construction 
SCRR.   In  evaluating  the  contractor's  compliance  with  this 
specification,  the  EOS  should: 

(1)   Substantiate  that  the  contractor  has  conducted,  at 
least  annually,  a  review  of  the  company's  EEO 
policy  and  affirmative  action  obligations  with  all 
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employees  having  any  responsibility  for  hiring, 
job  assignment,  layoff,  termination  or  other 
personnel  decisions,  including  the  transferring  of 
employees  to  different  job  sites. 

(2)  Identify  each  job  site  at  which  work  has  been  initiated 
by  the  contractor  within  the  12  month  period  prior  to 
the  start  of  the  compliance  review.   Verify  the  date 
prior  to  the  commencement  of  work  at  each  such  job  site 
on  which  the  contractor  met  with  onsite  supervisory 
personnel  to  discuss  the  contractor's  EEO  policy  and 
affirmative  action  obligations. 

(3)  Review  the  actions  taken  by  the  contractor  to 
resolve  any  problems  identified. 

(c)  External  Dissemination  of  Policy:   The  contractor  shall 
disseminate  its  EEO  policy  externally  by  including  it  in  any 
advertising  in  the  media,  in  particular  media  directed  at 
minorities  and  women.   In  addition,  the  contractor  shall 
provide  written  notification  to,  and  shall  discuss  its  EEO 
policy  with,  other  contractors  and  subcontractors  with  which 
it  does  or  anticipates  doing  business.   See  Item  III.C.3., 
of  the  Construction  SCRR.   In  evaluating  the  contractor's 
compliance  with  this  specification,  the  EOS  should: 

(1)  Review  copies  of  advertisements  to  determine  whether 
the  contractor  included  its  EEO  policy  (e.g.,  the  EEO 
tag  line)  and  whether  advertisements  appeared  in  media 
announcements  directed  at  minorities  and  women. 

(2)  Determine  whether  the  contractor's  written  notification 
to  other  contractors  and  subcontractors  with  which  it 
does  or  anticipates  doing  business  is  accurate  and 
timely  (at  least  at  the  start  of  each  major  contract). 

(3)  Review  and  verify  documentation  such  as  telephone  logs, 
file  notes,  etc.,  on  the  contractor's  discussion(s ) 
with  other  contractors  and  subcontractors  to  determine 
whether  the  contractor's  EEO  policy  was  discussed. 

(d)  Promotion  Policy:   At  least  annually,  the  contractor  shall 
inventory  and  evaluate  all  minority  and  female  employees  for 
promotional  opportunities.   It  shall  encourage  minority  and 
female  employees  to  seek  or  to  prepare  for  promotional 
opportunities  by  appropriate  training.   See  Item  III.C.4., 
of  the  Construction  SCRR.   To  evaluate  the  contractor's 
compliance  with  this  specification,  the  EOS  should: 

(1)   Review  the  contractor's  policies  and  personnel  proce- 
dures regarding  upgrading  and  promotion;  determine  how 
first-line  and  other  supervisors  are  selected;  and  how 

4-17 


collective  bargaining  agreements  impact  on  company 
policies . 

(2)  Review  all  promotions  for  minority  and/or  female 
employees  who  could  have/should  have  been  considered. 

(3)  Obtain  documentation  of  the  contractor's  annual 
inventory  and  evaluation  of  minority  and  female 
employees  for  promotional  opportunities. 

(4)  Verify,  through  interviews  and  by  review  of  documenta- 
tion, that  minority  and  female  employees  have  been 
encouraged  to  seek  or  prepare  for  promotional  oppor- 
tunities through  appropriate  training. 

(e)   Supervisory  Performance:   The  contractor  shall  conduct  a 

review,  at  least  annually,  of  all  supervisors'  adherence  to 
and  performance  under  its  EEO  policies  and  affirmative 
action  obligations.   Refer  to  Item  III.C.5.,  of  the  Con- 
struction SCRR.   To  evaluate  the  contractor's  compliance 
with  this  specification,  the  EOS  should  review  letters, 
reports,  performance  evaluations,  EEO  training  courses/mate- 
rials, and  minutes  of  meetings.   Interviews  of  supervisory 
personnel  should  be  conducted. 

4104  AUDIT  OF  PERSONNEL  OPERATIONS  (CONSTRUCTION  SCRR  III. P.) 

Refer  to  41  CFR  Part  60-20;  41  CFR  Part  60-50;  41  CFR  60- 
4.3(a)7.a,  k,  m  and  n;  and  Part  III.D  of  the  Construction  SCRR. 

(a)  Working  Environment:   The  contractor  must  ensure  and  main- 
tain a  working  environment  free  of  harassment,  intimidation, 
and  coercion  at  all  sites  and  in  all  facilities  at  which  the 
contractor's  employees  are  assigned  to  work.   Where  possi- 
ble, the  contractor,  will  assign  two  or  more  women  to  each 
construction  project.   The  contractor  shall  specifically 
ensure  that  all  supervisory  personnel  are  aware  of,  and 
carry  out,  its  obligation  to  maintain  such  a  working 
environment,  with  specific  attention  to  minorities  and  women 
working  at  such  sites  or  in  such  facilities.   See  Item 
III.D.l.,  of  the  Construction  SCRR.   To  evaluate  the 
contractor's  compliance  with  this  specification,  the  EOS 
should  note  the  following: 

(b)  Harassment:   Harassment,  intimidation  and  coercion  on  the 
job  site  can  take  many  forms.   These  actions  may  be  directed 
to  minority  as  well  as  female  employees.   They  may  consist 
of  verbal,  visual  or  written  abuse,  such  as  insults,  graffi- 
ti, posters,  suggestive  comments  and  demands,  and/or  racial 
slurs,  leering  and  pressure  for  sexual  activity.   They  may 
also  include  physical  aggressiveness  such  as  touching, 
pinching,  patting  and  shoving,  or  the  hiding  or  sabotaging 
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of  tools  and  equipment.   Whatever  the  action,  it  can  create 
an  intolerable  and  stressful  working  atmosphere  which 
impairs  job  performance  and  work  relationships  and  often 
results  in  the  victim  quitting  the  job.   During  the  physical 
inspection  of  the  contractor's  worksites,  the  EOS  should: 

o   Look  for  any  physical  evidence  of  intimidation, 
harassment,  or  coercion. 

o   Interview  female  and  minority  employees  to 

determine  whether  there  have  been  any  incidents  of 
harassment,  intimidation  or  coercion. 

o   Determine  whether  such  incidents  were  reported  to 
the  supervisor  and  if  so,  what  action  was  taken  to 
resolve  the  problem. 

o   Interview  supervisory  staff  to  determine  whether 
they  are  aware  of  the  contractor's  obligation 
under  this  specification. 

o   Review  contractor  files  (minutes  of  meetings, 

memoranda,  etc.)  to  determine  whether  the  contrac- 
tor has  discussed  this  specification  with  super- 
visors . 

o   Review  discharge/terminations,  and  where  possible, 
interview  minorities  and/or  women  recently  termi- 
nated, to  determine  if  harassment  or  intimidation 
was  a  factor  in  their  leaving  the  job. 

(c)  Validation :   The  contractor  must  validate  all  test  and  other 
selection  requirements  where  there  is  an  obligation  to  do  so 
under  41  CFR  Part  60-3.   See  Item  III.D.2.,  of  the  Construc- 
tion SCRR.   Refer  also  to  the  discussion  in  Chapter  3,  and 
to  the  "Questions  and  Answers  to  the  Uniform  Guidelines  on 
Selection  Procedures,"  March  2,  1979,  44  FR  11996,  12009 
supplemented  in  the  Federal  Register  of  May  2,  1980,  45  FR 
29350. 

Procedures  for  identifying  adverse  impact  resulting  from 
employee  selection  procedures  are  given  in  Chapter  2  and 
Chapter  3 . 

(d)  Effect  of  Personnel  Practices:   The  contractor  must  ensure 
that  seniority  practices,  job  classifications,  work  assign- 
ments, opportunities  for  overtime,  and  other  personnel  prac- 
tices do  not  have  a  discriminatory  effect  on  minorities  and 
women  by  monitoring  all  personnel  and  employment  related 
activities  to  ensure  that  the  specifications  are  being  car- 
ried out.   See  Item  III.D.3.  of  the  Construction  SCRR.   In 
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evaluating  the  contractor's  compliance  with  this  specifi- 
cation, the  EOS  should: 

(1)  Determine  whether  the  contractor's  personnel  policies 
and  practices  have  a  discriminatory  effect.   See 
Chapter  2,  Chapter  3,  and  Chapter  7. 

(2)  Review  personnel  policies  and  practices  such  as  trans- 
fers that  create  employment  opportunities,  seniority 
practices,  job  classifications,  work  assignments  (e.g., 
minorities  and  women  sent  only  to  federally  or  state 
funded  projects),  layoff  procedures,  project  locations, 
wage  rates  (may  be  specified  in  Collective  Bargaining 
Agreements),  overtime  hours,  etc.,  for  discriminatory 
effects . 

(e)   Nonsegregated  Facilities  and  Activities:   The  contractor 
must  ensure  that  all  job  sites,  facilities  and  company 
activities  are  nonsegregated,  except  for  separate  or  single 
user  toilets  and  changing  facilities  where  necessary  to 
assure  privacy  between  the  sexes.   See  Item  III.D.4.  of  the 
Construction  SCRR .   In  evaluating  the  contractor's  com- 
pliance, during  the  worksite  inspection,  the  EOS  should: 

(1)  Determine  whether  the  contractor  provides  and  maintains 
adequate  toilet  and  changing  facilities  to  ensure 
privacy  between  the  sexes . 

(2)  Interview  management  and  employees  to  determine  whether 
announcements  of  company  social/recreational  activities 
have  been  posted  and  are  made  available  to  all  employe- 
es . 

4105  AUDIT  OF  CONTRACTING  ACTIVITY  (CONSTRUCTION  SCRR  III.E.) 

Refer  to  41  CFR  60-4 . 3 (a) 7 . o;  and  Part  III.E  of  the  Construction 
SCRR. 

(a)   Record  of  Solicitations:   One  element  of  a  good  faith  com- 
mitment to  affirmative  action  is  through  the  use  of  minority 
and  female  owned  subcontracting  firms.   Such  efforts  must  be 
documented.   Records  of  all  solicitations  of  offers  for  sub- 
contracts from  minority  and  female  construction  contractors 
and  suppliers,  including  circulations  of  solicitations  to 
minority  and  women's  contractor  associations  must  be  main- 
tained and  produced  upon  request.   See  Item  III.E.l.  of  the 
Construction  SCRR.   In  assessing  the  contractor's  efforts  in 
this  regard,  the  EOS  should: 

(1)   Determine  whether  there  are  solicitations  to  minority 
and  female  contractors,  suppliers  and  associations. 
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(2)   Verify  that  the  solicitations  to  minority  and  female 

contractors  and  suppliers  are  made  on  the  same  basis  as 
those  to  nonminority  male  contractors. 

4J    INTERVIEWS 

4J00  GENERAL 

Conduct  of  Interviews :   See  Chapter  3  for  guidance  on  conducting 

interviews . 

During  worksite  inspections  of  the  contractor's  Federal  and 
nonfederal  projects,  the  EOS  should  interview: 

(a)  Supervisors :   Interview  supervisors  to  determine  if  they  are 
aware  of  and  adhere  to  the  affirmative  action  specifications 
Supervisory  personnel  are  often  the  individuals  to  whom 
applicants  speak  concerning  employment  opportunities,  and 
they  are  likely  to  make  job  and  overtime  assignments. 

(b)  Other  Employees:   Interview  nonminority  males,  as  well  as 
minorities  and  women.   If  the  contractor  has  only  a  few 
female  and/or  minority  employees,  every  effort  should  be 
made  to  interview  each  one.   If  all  minority  males  cannot  be 
interviewed,  a  representative  sampling  from  each  trade 
should  be  selected  for  interview.   In  addition,  interview 
former  minority  and  female  employees  to  determine  how  they 
were  treated  on  the  job  by  the  contractor  and  co-workers. 

Is  there  any  evidence  of  sexual  or  racial  harassment? 

(c)  Number  of  Interviews :   Conduct  sufficient  interviews  of 
employees  and  supervisors  to  resolve  any  outstanding  issues 
or  questions. 

(d)  Davis-Bacon  Complaints:  Refer  any  complaints  received  from 
employees  relating  to  the  Davis-Bacon  Act  wage  rates  to  the 
local  U.S.  Department  of  Labor  Wage  and  Hour  office. 

4K    COMPLIANCE  WITH  41  CFR  PART  60-20 

All  construction  contractors,  whether  involved  in  Federal  or 
federally  assisted  construction  work,  must  be  able  to  demonstrate 
compliance  with  41  CFR  Part  60-20,  the  Sex  Discrimination  Guide- 
lines.  Refer  to  Chapter  3  for  procedures  to  be  followed  in  re- 
viewing for  compliance  with  these  requirements.   Describe  the 
contractor's  compliance  with  these  guidelines  in  Section  III.F. 
of  the  Construction  SCRR. 
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4L    COMPLIANCE  WITH  41  CFR  PART  60-50 

All  construction  contractors,  whether  involved  in  Federal  or 
federally  assisted  construction  work,  must  be  able  to  demonstrate 
compliance  with  41  CFR  Part  60-50,  Guidelines  on  Religion  and 
National  Origin.   Refer  to  Chapter  3  for  procedures  to  be 
followed  in  reviewing  for  compliance  with  these  requirements. 
Describe  the  contractor's  compliance  with  these  guidelines  in 
Section  III. 6.  of  the  Construction  SCRR. 

4M    COMPLIANCE  WITH  41  CFR  PART  60-250  AND  41  CFR  PART  60-741 

Construction  contractors  with  Federal  contracts  or  subcontracts 
of  $10,000  or  more  are  required  to  comply  with  the  requirements 
of  the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act  of  1974, 
as  amended  (38  U.S.C.  2012),  and  its  implementing  regulations  at 
41  CFR  Part  60-250.   Similarly,  construction  contractors  with 
Federal  contracts  or  subcontracts  in  excess  of  $2,500  are 
required  to  comply  with  the  requirements  of  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  and  its  implementing 
regulations  at  41  CFR  Part  60-741.   Refer  to  Chapters  2  and  3, 
for  procedures  to  be  followed  in  assessing  contractor  compliance 
with  these  requirements.   Describe  in  detail  the  Federal  contrac- 
tor/subcontractor's compliance  with  these  Acts  and  implementing 
regulations  in  Section  III.H.  of  the  Construction  SCRR. 

4N    PHYSICAL  INSPECTION  OF  CONTRACTOR  WORKSITES 

4N00  PURPOSE 

The  purpose  of  conducting  an  inspection  of  worksites  is  to  obtain 
additional  information  regarding  the  contractor's  compliance  with 
the  requirements  including,  requirements  that  must  be  implemented 
at  such  sites  (e.g.,  posting  of  policy,  EEO  poster,  etc.).   In 
addition,  the  type  of  work  performed,  the  conditions  under  which 
it  is  performed,  and  the  makeup  of  the  workforce  performing  that 
work,  can  be  documented  through  the  onsite  inspection. 

4N01  SELECTION  OF  WORKSITES  FOR  INSPECTION 

At  least  one  construction  worksite  should  be  inspected  as  part  of 
the  compliance  review.   Whenever  possible,  nonfederally  involved 
worksites  should  also  be  inspected. 

4N02  INVESTIGATION  OF  COMPLIANCE 

(a)   Technical  Requirements:   The  EOS  should  review  bulletin 
boards  maintained  onsite  to  ensure  that  contractor's  EEO 
policy  has  been  posted,  and  that  the  required  notice  at  41 
CFR  60-1.42  has  also  been  posted.   For  contractors  subject 
to  the  AAP  requirements  of  41  CFR  Parts  60-2,  60-250  and  60- 
741,  determine  whether  notice  of  the  location  and  hours  of 
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availability  of  the  written  AAP(s)  should  also  be  posted. 
Contractors  may  utilize  onsite  bulletin  boards  to  dissemi- 
nate the  invitation  to  self  identification  (see  Chapter  3, 
41  CFR  60-250. 5(d)  and  60-741 . 5 ( c )) . 

(b)  Working  Conditions:   Review  working  conditions  to  determine 
whether  there  is  evidence  of  harassment,  intimidation  or 
coercion  of  women  or  minorities  including,  for  example,  a 
substantial  difference  in  the  conditions  available  to  women 
and/or  minorities.   Where  feasible,  two  or  more  women  should 
be  assigned  to  the  project(s).   Also  ensure  that  all  facili- 
ties are  nonsegregated,  and  that,  where  appropriate,  separ- 
ate or  single-user  toilet  and  changing  facilities  are  pro- 
vided to  ensure  privacy  between  the  sexes . 

(c)  Interviews :   Conduct  interviews  with  onsite  supervisors,  and 
with  members  of  each  of  the  trades  used  by  the  contractor. 
Persons  interviewed  should  include  minorities  and  non- 
minorities,  men  and  women.   Interviews  should  be  directed  at 
determining  whether  or  not  the  contractor  has  complied  with 
those  requirements  involving  interaction  with  minorities  and 
women  in  its  construction  workforce  (e.g.,  encouraging 
present  minorities  and  women  to  recruit  others,  41  CFR  60- 
4.3(a)7.j;  conducting  an  annual  inventory  of  minority  and 
female  employees  for  promotional  opportunities,  41  CFR  60- 
4. 3 (a) 7.1;  and  review  of  the  contractor's  EEO  policy  with 
management  personnel  and  with  minorities  and  women,  41  CFR 
60-4. 3 (a) 7 . f ) .    See  Section  4J,  above,  and  Chapter  3. 

40    IDENTIFICATION  AND  RESOLUTION  OF  EMPLOYMENT  DISCRIMINATION 

Questions  of  potential  individual  or  systemic  discrimination  may 
be  identified  during  the  compliance  review.   Chapter  3,  Section 
3J,  contains  a  detailed  description  of  the  procedures  to  be  used 
for  gathering  and  analyzing  facts  to  determine  whether  employment 
discrimination  exists.   These  procedures  are  directed  primarily 
at  supply  and  service  reviews,  but  may  be  adapted  for  use  in 
construction  compliance  reviews .   The  theoretical  bases  for 
proving  discrimination,  described  in  Chapter  7,  are  equally 
applicable  to  employment  discrimination  identified  in  construc- 
tion compliance  reviews.   Remedies  for  employment  discrimination 
are  also  found  at  Chapter  7 . 

4P    VOLUNTARY  TRADE  ASSOCIATIONS 

Other  factors  may  need  to  be  considered  in  determining  a  contrac- 
tor's compliance  status,  such  as  participation  in  and  use  of  the 
affirmative  action  efforts  of  a  voluntary  trade  association, 
Hometown  Plan,  Heavy  Highway  Plans,  etc.   The  efforts  of  a 
contractor  association,  joint  contractor-union,  contractor- 
community  or  other  similar  group  of  which  the  contractor  is  a 
member  and  participant  may  be  asserted  as  fulfilling  any  one  or 
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more  of  its  obligations  providing  that  the  contractor  (1)  active- 
ly participates  in  the  groups;  (2)  makes  every  effort  to  ensure 
that  the  concrete  benefits  of  the  program  are  reflected  in  its 
workforce  participation;  and  (3)  can  provide  documentation  which 
demonstrates  the  effectiveness  of  specific  action  taken  on  its 
behalf.   The  obligation  to  comply  is  the  contractor's  and  failure 
of  such  a  group  to  fulfill  an  obligation  shall  not  be  a  defense 
for  the  contractor's  noncompliance.   See  41  CFR  60-4.5  on 
Hometown  Plans. 

4Q    STANDARD  CONSTRUCTION  COMPLIANCE  REVIEW  REPORT  (CONSTRUCTION 
SCRR,  CC-40)  (APPENDIX  4A) 

4Q00  USE  OF  CONSTRUCTION  SCRR 

The  EOS  shall  use  the  CC-40  to  report  the  results  of  compliance 
reviews  of  construction  contractors.   It  is  designed  to  provide 
objective  measures  of  a  contractor's  efforts  to  implement  the 
required  affirmative  action  obligations  specified  in  the  regula- 
tions . 

In  investigating  discrimination,  the  EOS  should  use  appropriate 
pages/worksheets  from  the  Standard  Compliance  Review  Report 
(Construction  SCRR,  CC-50),  as  appropriate. 

4Q01  NARRATIVE  SUMMARY 

See  Part  V  of  the  Construction  SCRR.   The  narrative  summary 
should  be  organized  as  follows : . 

(a)  Scope  of  Review:   Briefly  state  those  items  covered  in  the 
pre-review,  the  onsite  review  and  the  project  interviews. 

(b)  Analysis :   Present  an  analysis  of  pertinent  materials  for 
each  area  examined.   Sources  of  information  must  be  iden- 
tified (e.g.,  interviews  conducted,  records  examined, 
worksites  inspected,  and  community  contacts  made) .   Where 
deficiencies  are  found,  the  explanation  must  be  sufficient 
to  permit  a  person  who  is  unfamiliar  with  the  case  to 
understand  the  basis  for  each  deficiency  determination. 

Provide  detailed  narrative  information  on  problem  areas 
identified  during  the  course  of  the  review  concerning  the 
contractor' s : 

o   Recruitment  practices 

o   Training 

o   EO/AA  policy  and  implementation 

o   Personnel  operations 

4-24 


o  Contracting  activity 

o  Affected  class  situations 

o  Implementation  of  41  CFR  Part  60-20 

o  Implementation  of  41  CFR  Part  60-50 

o    Implementation  of  Section  503  and  38  U.S.C.  2012  (where 
Federal  construction  contracts  or  subcontracts  are 
involved) 

(c)  Conclusions :   The  EOS  must  make  a  final  assessment  of  the 
findings  and  how  these  relate  to  the  contractor's  compliance 
status . 

(d)  Resolution :   If  violations  are  identified,  the  EOS  must 
describe  the  corrective  action  necessary  for  the  contractor 
to  be  considered  in  compliance.   Specific  corrective  actions 
must  be  agreed  to  and  set  forth  in  a  Letter  of  Commitment  or 
Conciliation  Agreement,  as  appropriate  (see  Sections  4T  and 
4U,  below),  or  a  Show  Cause  Notice  must  be  issued  (see  41 
CFR  60-4.8,  and  Chapter  8). 

(e)  Recommendations :   The  EOS  must  recommend  that  the  contractor 
be  found  either  in  apparent  compliance  or  noncompliance. 
Reasons  to  support  the  EOS ' s  recommendation  must  be  docu- 
mented in  the  case  file. 

4R    EXIT  CONFERENCE 

4R00  Content  of  Conference 

The  EOS  should  conduct  an  exit  conference,  attended  by  the 
construction  firm's  CEO  and/or  his/her  designee  at  the  conclusion 
of  the  onsite  review.   During  this  conference,  the  EOS  should: 

(a)  Outline :   Outline  the  results  of  the  review. 

(b)  Violations  and  Corrective  Actions:   Identify  any  violations, 
and  the  corrective  actions  necessary  to  resolve  the  viola- 
tions . 

(c)  Further  Notice:   Inform  the  contractor  that  it  will  receive 
a  written  notice  summarizing  the  violations  and  giving 
remedies  required. 

(d)  Types  of  Resolution  Documents:   Inform  the  contractor  that 
the  violations  may  be  resolved  with  an  acceptable  Letter  of 
Commitment  or  Conciliation  Agreement,  as  appropriate. 
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(e)   Additional  Information:   Where  the  contractor  disputes  the 
violation  finding,  assure  the  contractor  that  OFCCP  will 
consider  any  pertinent  additional  evidence  submitted  within 
a  specified  time  before  determining  its  compliance  status. 

4S    NOTIFICATION  OF  COMPLIANCE  REVIEW  RESULTS 

4500  NO  APPARENT  VIOLATIONS 

When  no  violations  are  found,  the  EOS  will  prepare  a  letter  of  no 
apparent  violations,  to  be  issued  and  signed  by  the  AOD/FOD  (See 
Figure  4-2 . ) . 

4501  VIOLATIONS  IDENTIFIED 

(a)  Preparation :   When  violations  are  found,  the  EOS  will 
prepare  a  Notice  of  Violation,  to  be  issued  and  signed  by 
the  AOD/FOD  (See  Chapter  8.). 

(b)  Content  of  Notice:   The  Notice  must  include  full  details  of 
each  deficiency/violation,  including  appropriate  citations 
to  the  regulations,  and  the  corrective  actions  necessary  to 
resolve  the  noncompliance. 

4502  RESOLUTION  OF  VIOLATIONS 

The  nature  of  the  violations  will  determine  whether  they  may  be 
voluntarily  resolved  through  a  Letter  of  Commitment  or  through  a 
Conciliation  Agreement.   See  Sections  4T  and  4U,  below,  for  a 
discussion  of  these  resolution  documents. 

4T    USE  OF  CONCILIATION  AGREEMENTS 

4T00  TYPES  OF  VIOLATIONS  RESOLVED 

Unless  Section  4U01  is  applicable,  violations  such  as  those 
listed  below  should  be  resolved  in  a  Conciliation  Agreement: 

(a)  List  of  Recruitment  Sources:   Failure  to  maintain  list  of 
minority  and  female  recruitment  sources,  to  provide  written 
notice  to  these  sources  and  community  organizations  regard- 
ing job  opportunities,  and  maintaining  records  of  their 
responses  (41  CFR  60-4 . 3 (a) 7 .b) . 

(b)  List  of  Applicants:   Failure  to  maintain  a  file  of  the 
names,  addresses,  and  telephone  numbers  of  each  minority  and 
female  applicant  and  referral,  and  the  actions  taken  (41  CFR 
60-4.3(a)7.c) . 

(c)  Referrals  to  Unions:   If  applicants  are  referred  to  a  union, 
failure  to  document  results  of  this  referral  and  any 
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additional  action  taken  (41  CFR  60-4 . 3 (a) 7 . c) . 

(d)  Impeding  AA  Efforts:   Failure  to  notify  OFCCP  that  a  union 
is  impeding  the  contractor's  affirmative  action  efforts  (41 
CFR  60-4.3(a)7 .d) . 

(e)  Direction  of  Recruitment  Efforts:   Failure  to  direct  its 
recruitment  efforts  to  minority,  female  and  community 
organizations,  schools  and  training  organizations  (41  CFR 
60-4.3(a)7.i) . 

(f)  Training  Programs:   Failure  to  develop  on-the-job  training 
opportunities  and/or  participate  in  training  programs 
expressly  for  minorities  and  women  (41  CFR  60-4 . 3 (a) 7 . e) . 

(g)  Annual  Review  of  Specifications:   Failure  to  review,  at 
least  annually,  the  obligations  under  the  specifications 
with  all  employees  having  responsibility  for  employment 
decisions  (41  CFR  60-4 . 3 ( a ) 7 . g) . 

(h)  Annual  Review  of  EO/AA  Performance:  Failure  to  conduct  an 
annual  review  of  its  supervisors'  adherence  to  and  perfor- 
mance under  EO/AA  obligations  (41  CFR  60-4 . 3 (a) 7 .p) . 

(i)   Annual  Inventory:   The  contractor's  failure  to  conduct  an 

annual  inventory/evaluation  of  minority  and  female  employees 
for  promotional  opportunities  (41  CFR  60-4 . 3 (a) 7 . 1 ) . 

(j)   Intimidation  or  Harassment:   Evidence  of  intimidation, 
harassment,  or  coercion  (41  CFR  60-4 . 3 (a) 7 . a) . 

(k)   Validation:   Failure  to  validate  tests  and  selection 

procedures  where  required  under  41  CFR  Part  60-3  (41  CFR  60- 
4.3(a)7.k) . 

(1)   Monitoring  Personnel  Activities:   Failure  to  monitor  all 
personnel  and  employment  activities  to  ensure  nondis- 
criminatory effect  (41  CFR  60-4 . 3 (a) 7 .m) . 

(m)  Segregated  Facilities:  Evidence  of  segregated  facilities 
except  where  separate  facilities  are  necessary  to  provide 
privacy  between  sexes  (41  CFR  60-4 . 3 (a) 7 . n) . 

(n)   Submission  of  CC-257s:   Failure  of  the  contractor  to  submit 
CC-257s  where  required,  or  failure  to  report  its  employment 
utilization  completely,  accurately,  and/or  in  a  timely 
manner  (41  CFR  60-1 . 4 ( a ) 5 . /41  CFR  60-1 . 4 (b) 5 . /41  CFR  60- 
1.7(a)(4)). 

(o)   Discrimination :   All  investigations  in  which  evidence  of 
employment  discrimination  is  found. 
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4U    USE  OF  LETTER  OF  COMMITMENT 


4U00  TYPES  OF  VIOLATIONS  RESOLVED 


A  Letter  of  Commitment  may  be  used  to  correct  violations  such  as 
those  listed  below: 

(a)  Encouragement  to  Recruit:   Failure  of  the  contractor  to 
encourage  present  minority  and/or  female  employees  to 
recruit  other  minorities  and  women,  and  failure  to  provide 
after  school,  summer,  and  vacation  employment  to  minorities 
and  women,  where  reasonable  (41  CFR  60-4 . 3 (a) 7 . j ) . 

(b)  Dissemination  of  Policy  Internally:   Failure  of  the  contrac- 
tor to  disseminate  its  EEO  policy  to  unions  and  training 
programs;  to  include  its  policy  in,  for  example,  a  policy 
manual  and/or  collective  bargaining  agreement  or  to  publi- 
cize its  EEO  policy  in  contractor  printed  materials.   Fail- 
ure of  the  contractor  to  conduct  an  annual  review  of  its 
policy  with  minority  and  female  employees  and  with  manage- 
ment personnel  and/or  to  post  EEO  policy  (41  CFR  60- 

4  .  3  ( a )  7  .  f  )  . 

(c)  Dissemination  of  Policy  Externally:  Failure  of  the  contrac- 
tor to  disseminate  its  EEO  policy  externally  (41  CFR  60- 

4  .  3  ( a )  7  .  h )  . 

(d)  Documentation  of  Solicitations:   Failure  of  the  contractor  t- 

0  document  and  maintain  a  record  of  solicitations  for  offers 
for  subcontracts  from  minority  and  female  subcontractors  and 
suppliers,  including  circulation  of  solicitations  to  minori- 
ty and  female  contract  or  associations  and  other  business  a- 
ssociations  (41  CFR  60-4 . 3 (a) 7 . o) . 

(e)  Award  of  Covered  Subcontracts :  Failure  of  the  contractor  to 
provide  notice  to  OFCCP  of  the  award  of  a  construction  subc- 
ontract in  excess  of  $10,000,  as  required  by  the  Notice  at  4- 

1  CFR  60-4. 2(d)  (paragraph  3). 

4U01  SUBSTANTIAL  COMPLIANCE 

If  a  contractor  demonstrates  substantial  compliance  with  a  good 
faith  step  or  steps  listed  under  Section  4T,  above,  and  the 
contractor  was  not  found  in  violation  of  any  other  step  under 
that  section,  a  Letter  of  Commitment  may  be  used  to  resolve  the 
violation.   determining  whether  substantial  compliance  has 
occurred,  the  EOS  must  take  into  consideration  the  size  of  the 
contractor,  the  resources  available  to  it,  and  the  effectiveness 
of  its  compliance  with  the  other  specifications  in  meeting  its 
goals . 
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4U02  NON-COMPLIANCE  WITH  REQUIREMENTS  UNDER  SECTION  503/38 
U.S.C.  2012 

Notwithstanding  the  provisions  of  Section  4U01,  above,  where  a 
contractor  covered  by  the  provisions  of  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  and/or  the  provisions  of 
the  Vietnam  Era  Veterans1  Readjustment  Assistance  Act  of  1974,  as 
amended,  38  U.S.C.  2012,  is  found  to  be  in  violation  of  its 
implementing  regulations,  to  the  extent  that  such  violation (s)  must 
be  remedied  in  a  Conciliation  Agreement  (see  Chapter  8)  ,  the 
contractor  shall  be  required  to  incorporate  all  identified  viola- 
tions in  the  Agreement,  including  those  involving  the  non-major 
violations  of  41  CFR  Part  60-4.   (See  4U00  above) 

4V    REVIEW  COMPLETION  LETTER 

Figure  4-2  provides  a  format  for  a  Notice  of  Review  Completion 
where  no  violations  were  found.  Where  a  violation (s)  was  found, 
sample  Notices  of  Review  Completion  are  provided  in  Chapter  8. 
Figure  8-15  is  used  where  minor  deficiencies  were  resolved  in  a 
Letter  of  Commitment.  Figure  8-13  or  8-14  is  used  where  major 
deficiencies  were  voluntarily  resolved  in  a  Conciliation  Agree- 
ment. If  a  Show  Cause  Notice  was  issued,  use  Figure  8-13,  which 
includes  recision  of  the  Show  Cause  Notice.  If  no  Show  Cause 
Notice  was  issued,  use  Figure  8-14. 

4W    REFERRAL  FOR  ENFORCEMENT 

If  violations  cannot  be  resolved  in  a  Letter  of  Commitment  or 
Conciliation  Agreement,  the  case  will  be  recommended  for  enforce- 
ment.  Refer  to  41  CFR  60-4.8  and  Chapter  8. 


Revised  5-25-90 
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FIGURE  4-1 


LETTER  TO  EEOC  AND  OTHER  AGENCIES 


Name  of  Agency  Office 

Street  Address 

Post  Office  Box  Number,  if  Applicable 

City,  State,  Zip  Code 

Dear  (Representative  of  Agency) : 

A  compliance  review  of  (Name  and  Address  of  Construction  Firm) 
has  been  scheduled. 

Please  forward  any  information  you  have  concerning  complaints 
filed  against  this  contractor  and/or  other  information  about  its 
EEO  posture  in  the  community  which  you  believe  should  be 
considered  during  the  course  of  the  review. 

A  prompt  response  will  be  appreciated. 

Sincerely, 


AOD/FOD 
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FIGURE  4-2 


LETTER  OF  REVIEW  COMPLETION  FORMAT, 
NO  DEFICIENCIES  FOUND  (CONSTRUCTION) 


Mr.  John  Scott 

President  and  Chief  Executive  Officer 

B  &  V  Construction  Company 

45  0  Newton  Avenue 

Somewhere,  Pennsylvania  16543 

Dear  Mr.  Scott: 

Our  compliance  review  of  your  construction  firm's  equal  employ- 
ment opportunity  policies  and  practices  has  been  completed.  It 
covered  your  firm's  compliance  with  Executive  Order  11246,  as 
amended,  ([include  if  applicable:]  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012, 
and  Section  503  of  the  Rehabilitation  Act  of  1973,  as  amended) 
and  its  (their)  implementing  regulations  at  41  CFR  Chapter  60,  in 
the  covered  area  consisting  of  name  of  SMSA  or  names  of  counties 
in  the  EA. 

This  is  to  advise  you  that  we  found  no  apparent  violations  of 
those  requirements  in  the  covered  area  indicated  above.   This 
determination  may  be  modified  by  the  Assistant  Regional  Admin- 
istrator, or  by  the  Director,  OFCCP,  within  45  days  of  issuance 
of  this  letter. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  your  firm  has  failed  to 
comply  with  its  affirmative  action  obligations. 

(Optional  Paragraph) 

The  Office  of  Federal  Contract  Compliance  Programs  sincerely 
appreciated  the  cooperation  and  courtesies  extended  by  you  and 
your  staff  during  the  conduct  of  the  compliance  review. 

Sincerely, 


AOD/FOD 
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APPENDIX  4A     STANDARD  CONSTRUCTION  COMPLIANCE  REVIEW  REPORT 

(CC-40) 

APPENDIX  4B     HOMETOWN  PLAN/HEAVY  HIGHWAY  PLAN  PROCEDURES 

[RESERVED] 
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U.S.  Department  of  Labor/Employment  Standards  Administration 
Office  of  Federal  Contract  Compliance  Programs 


STANDARD  COMPLIANCE  REVIEW  REPORT 
(CONSTRUCTION)  "" 


Contractor ' s  Name : 
Address : 


SMSA/EA 


Telephone:   (     ) 


Contact  Person 


Corporate/HQ:   (     ) 
(if  applicable) 


Contact  Person 


Date  of  Last  Review: 

This  Review 
Period : 


Closing  Document: 


This  Review 
Date  : 


EOS  Number 


I.   BACKGROUND  INFORMATION 

1.  Indicate  any  information  regarding  the  contractor  received 
from  EEOC,  community  organizations,  and  other  local,  State 
and  Federal  agencies. 


SCRR--1 


Form  CC-40  Rev.  1988 


2.    List  all  the  contractor's  construction  projects,  regardless 
of  whether  they  are  Federal,  federally  assisted  or  non- 
federally  related,  which  were  under  way  in  the  covered  area 
during  the  review  period. 


Covered  Projects 


(If  Federally  Involved) 


Funding  Agency 

Amount 
(Approximate) 

Date  of 
Award 

SCRR--2 


3.    Summarize  the  contractor's  workforce  as  reported  on  Contract 

Compliance  Form-257  (CC-257)  for  the  review  period.   If  goals  changed 
during  the  review  period,  complete  Section  3a.   If  CC-257  is  not 
required,  summarize  actual  hours  as  obtained  from  payroll  records. 


COVERED 

YEAR 
GOALS 

WORK    HOURS 

HOURS    AS    A 
%    OF    TOTAL 

MET   ALL    GOALS 

CRAFT 

TOTAL 

MINORITY 

FEMALE 

YES 

NO 

W/WW// 

M 

F 

t§§# 

1 

2 

3 

4 

5 

ten 

M 

F 

W//WM 

nn 

i 

- 

1  -  Total  Minority  4  - 

2  -  Black  (Not  Hispanic  Origin)  5  - 

3  -  Hispanic 


Amer.  Ind.  &  Alaskan  Native  M-Minority 
Asian  or  Pacific  Islander     F-Female 
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3a.   Use  for  utilization  summary  when  goals  changed  during  the  review 
period . 


COVERED 

YEAR 
GOALS 

WORK    HOURS 

HOURS    AS    A 
%    OF    TOTAL 

MET    ALL    GOALS 

CRAFT 

TOTAL 

MINORITY 

FEMALE 

YES 

NO 

WMM; 

M 

F 

WMM 

///////////.■ .. 

1 

2 

3 

4 

5 

HH 

M 

F 

HH 

■ 

i 

! 

1  -  Total  Minority  4  -  Amer.  Ind.  &  Alaskan  Native  M-Minority 

2  -  Black  (Not  Hispanic  Origin)  5  -  Asian  or  Pacific  Islander     F-Female 

3  -  Hispanic 
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II.  REVIEW  OF  RECORDS 


A. 


Utilization  Verification 


Select  six  months,  or  at  least  one-fourth  of  the  months 
summarized  in  Section  I.  3. (3a.)  above,  whichever  is 
greater,  and  complete  the  following  work-hour  verification 
from  the  contractor's  payrolls. 


Month 


Year 


REPORTED  HOURS  OF  UTILIZATION 
FROM  CC-2  57  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M 

F 

# 

% 

# 

% 

# 

% 

# 

% 

- 

SCRR--5 


2. 


Month 


Year 


REPORTED  HOURS  OF  UTILIZATION 
FROM  CC-2  57  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M 

F 

# 

% 

# 

% 

# 

% 

# 

% 

SCRR — 6 


3. 


Month 


Year 


REPORTED  HOURS  OF  UTILIZATION  | 
FROM  CC-257  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M 

F 

# 

% 

# 

% 

# 

% 

# 

% 

- 
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4. 


Month 


Year 


REPORTED  HOURS  OF  UTILIZATION 
FROM  CC-2  57  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M 

F 

# 

% 

# 

% 

# 

% 

# 

% 

: 
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Month 


Year 


REPORTED  HOURS  OF  UTILIZATION 
FROM  CC-2  57  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M 

F 

# 

% 

# 

% 

# 

% 

# 

% 

. 
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6. 


Month 


Year 


REPORTED  HOURS  OF  UTILIZATION 
FROM  CC-257  (IF  REQUIRED) 

ACTUAL  HOURS  OF 
UTILIZATION  FROM  PAYROLLS 

CRAFT 

GOAL 

TOTAL 

MINORITY 

FEMALE 

TOTAL 

MINORITY 

FEMALE 

M    F 

# 

% 

#     ! 

% 

# 

% 

# 

% 
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B.    Employee  ut.i  1  ization  (Determine  through  payroll  review  and 
supervisor/employee  interviews). 

1.  Are  any  of  the  contractor's  employees  members  of  a  union? 
YES NO 

2.  If  YES,  indicate  by  trade  the  name  of  the  union  and  the  local 
number . 


i 


3.    Show  total  overtime  hours  worked  by  minorities  and  women  by 
trade . 

Trade     Total  Hours    Minority  Hours  Female  Hours 


4.    Is  overtime  work  in  each  trade  distributed  equitably  among  all   I 
employees?  


5.    Is  the  contractor  engaged  in  both  residential  and  commercial 
construction?   YES  NO 

(a)  If  "YES,"  are  there  wage  differentials  between  the  two  types  of 
construction?   YES  NO  State  amounts  

(b)  Are  minorities  and  women  assigned  to  both  types  of  projects? 


I 
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6.    Show  number  of  hours  worked  on  each  type  of  project  by 
minorities  and  women. 


Commercial  Residential 


Minorities 
Women 


7.    Show  total  number  of  hours  worked  on  each  type  of  project. 

Commercial  Residential 


8.    Do  the  payroll  records  and  employee  interviews  reflect 

substantially  consistent  utilization  of  minorities  and  women 
throughout  the  length  of  the  review  period  and  on  ALL  the 
contractor's  work  (federally  involved  and  nonfederally 
involved  )? 


Summary  (Summarize  findings  for  Sections  IIA  and  IIB.   Indicate 
whether  contractor  is  deficient.) 
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Ill .   AUDIT  OF  AFFIRMATIVE  ACTION  SPECIFICATIONS 
(41  CFR  60-4.3(a)7.a.-p. ) 


A.   AUDIT  OF  RECRUITMENT  PRACTICES  (SEE  4101) 


SPECIFICATION 


Explain  what  actions,  if  any, 
were  taken  to  comply  with  the 
specification/obligation.   Were 
the  contractor's  actions  deficient, 
if  yes,  explain. 


1.   Has  the  contractor  established 
and  maintained  a  current  list  of 
minority  and  women's  recruitment 
sources,  provided  written  notifi- 
cation to  these  recruitment 
sources  and  to  community  organi- 
zations when  it  or  its  unions  had 
opportunities  available,  and 
maintained  a  record  of  the  organi- 
zations' responses? 

(41  CFR  60-4.3(a)7.b. ) 


2.   Has  the  contractor  maintained 
a  file  of  the  name,  address,  and 
telephone  number  of  each  minority 
and  female  walk-in  applicant  and 
minority-group  person  or  woman 
referred  from  a  union,  recruit- 
ment source,  or  community  organi- 
zation, and  the  action  taken  with 
respect  to  each  individual?   If 
such  individual  was  sent  to  the 
union  hiring  hall  for  referral 
and  was  not  referred  back  to  the 
contractor  by  the  union,  or  if 
referred,  was  not  employed  by  the 
contractor,  this  will  be  docu- 
mented in  the  file  with  the 
reason  therefore,  along  with  what 
ever  additional  actions  the  con- 
tractor may  have  taken. 
(41  CFR  60-4.3(a)7.c.  ) 
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A.   AUDIT  OF  RECRUITMENT  PRACTICES  (CON'T) 


SPECIFICATION 

Explain  actions  taken  to  comply 
with  the  specification.   Indicate 
whether  activity  is  deficient. 

3 .   Has  the  contractor  provided 
immediate  written  notification  to 
OFCCP  when  the  union  or  unions  with 
which  it  has  collective  bargaining 
agreements  did  not  refer  to  the 
contractor  members  of  minority 
groups  or  women,  or  when  the  con- 
tractor had  other  information 
that  the  union  referral  process 
impeded  the  contractor ' s  efforts 
to  meet  its  obligations? 

(41  CFR  60-4.3(a)7.d.) 

4.   Has  the  contractor  directed  its 
recruitment  efforts,  both  oral  and 
written,  to  minority,  women  '  s;  and 
community  organizations,  to  schools 
with  minority  and  women  students, 
and  to  minority  and  women  recruitment 
and  training  organizations  serving 
the  contractor's  recruitment  area 
employment  needs?   Not  later  than 
one  month  before  the  date  for  the 
acceptance  of  applications  for 
apprenticeship  or  other  training 
by  any  recruitment  sources,  the 
contractor  should  have  sent  written 
notification  to  organizations  such 
as  the  above,  describing  the 
openings,  screening  procedures  and 
tests  to  be  used  in  the  selection 
process . 

(41  CFR  60-4. 3 (a) 7. i. ) 
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A.   AUDIT  OF  RECRUITMENT  PRACTICES  ( CON ' T ) 


5.   Has  the  contractor  encouraged 
present  minority  and  female  employ- 
ees to  recruit  other  minorities  and 
women?   Where  reasonable,  did  the 
contractor  provide  after-school, 
summer,  and  vacation  employment  to 
minority  and  female  youth  both 
onsite  and  in  other  areas  of  a 
contractor's  workforce? 
(41  CFR  60-4. 3 (a) 7. j.  ) 


B.   AUDIT  OF  TRAINING  (SEE  4102) 


SPECIFICATION 


Explain  actions  taken  to  comply  with 
the  specification.  Indicate  whether 
activities  are  deficient. 


1 .   Has  the  contractor  developed 
on-the-job  training  opportunities 
or  participated  in  training  pro- 
grams for  recruiting  areas  that 
expressly  include  members  of 
minority  groups  and  women  (inc- 
luding upgrading  programs  and 
apprenticeship  and  trainee  pro- 
grams relevent  to  the  contractor's 
employment  needs),  especially 
those  programs  funded  or  approved 
by  the  Department  of  Labor?   The 
contractor  should  have  provided 
notice  of  these  programs  to  the 
recruitment  sources  compiled  under 
item  A. 1  above . 

(41  CFR  60-4.3(a)7.e.  ) 
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C.   AUDIT  OF  EEO  POLICY  AND  IMPLEMENTATION  (SEE  4103) 


1 .   Has  the  contractor  dissemi- 
nated its  EEO  policy  by  providing 
notice  of  the  policy  to  unions  and 
training  programs  and  requesting 
their  cooperation  in  assisting  the 
contractor  in  meeting  its  EEO 
obligations;  by  including  it  in 
any  policy  manual  and  collective 
bargaining  agreement;  by  publi- 
cizing it  in  the  company  newspaper, 
annual  report,  etc;  by  specific 
review  of  the  policy  with  all 
management  personnel  and  with  all 
minority  and  female  employees  at 
least  once  a  year;  and  by  posting 
the  company's  EEO  policy  on  bulletin 
boards  accessible  to  all  employees 
at  each  location  where  construction 
work  is  performed? 

(41  CFR  60-4. 3 (a) 7. f. ) 


2.   Has  the  contractor  reviewed, 
at  least  annually,  the  company's 
EEO  policy  and  affirmative  action 
obligations  under  these  specifi- 
cations with  all  employees  having 
any  responsibility  for  hiring, 
assignment,  layoff,  termination, 
or  other  employment  decisions, 
including  specific  review  of  these 
items  with  onsite  supervisory 
personnel  (superintendents, 
general  forepersons,  etc.)  prior  to 
the  initiation  of  construction 
work  on  any  site?   A  written 
record  should  have  been  made  and 
maintained  identifying  the  time 
and  place  of  these  meetings, 
persons  attending,  subject  matter 
discussed,  and  disposition  of  the 
subject  matter. 

(41  CFR  60-4.3(a)7.g. ) 
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C.   AUDIT  OF  EEO  POLICY  AND  IMPLEMENTATION  ( CON ' T ) 


SPECIFICATION 

Explain  actions  taken  to  comply  with 
the  specifications.   Indicate 
whether  or  not  activities  are 
deficient. 

3.   Has  the  contractor  dissemi- 
nated its  EEO  policy  externally  by 
including  it  in  any  advertising  in 
the  news  media,  specifically  in- 
cluding minority  and  women's  news 
media,  and  providing  written  noti- 
fication to  and  discussing  the 
contractor's  EEO  policy  with  other 
contractors  and  subcontractors 
with  whom  the  contractor  did  or 
anticipated  doing  business? 
(41  CFR  60-4.3(a)7.h. ) 

4.   Has  the  contractor  conducted, 
at  least  annually,  an  inventory 
and  evaluation  of  all  minority  and 
female  personnel  for  promotional 
opportunities,  and  encouraged  these 
employees  to  seek  or  to  prepare, 
through  appropriate  training,  for 
such  opportunities? 

(41  CFR  60-4. 3 (a) 7.1. ) 

- 

5.   Has  the  contractor  conducted  a 
review,  at  least  annually,  of  all 
supervisors'  adherence  to  and  per- 
formance under  the  contractor ' s 
EEO  policies  and  affirmative 
action  obligations? 

(41  CFR  60-4.3(a)7.p. ) 
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D.   AUDIT  OF  PERSONNEL  OPERATIONS  (SEE  4104) 


SPECIFICATION 

Explain  actions  taken  to  comply  with 
the  specifications.   Indicate 
whether  or  not  activities  are 
deficient. 

1 .   Has  the  contractor  ensured  and 
maintained  a  working  environment 
free  of  harassment,  intimidation, 
and  coercion  at  all  sites  and  in 
all  facilities  at  which  the  con- 
tractor's employees  are  assigned 
to  work?   The  contractor,  where 
possible,  should  have  assigned  two 
or  more  women  to  each  construction 
project.   The  contractor  should 
have  specifically  ensured  that  all 
supervisory  personnel  were  aware 
of  and  carried  out  the  contractor's 
obligation  to  maintain  such  a 
working  environment,  with  specific 
attention  to  members  of  minority 
or  women's  groups  working  at  such 
sites  or  in  such  facilities. 
(41  CFR  60-4. 3 (a) 7. a. ) 

2.   Has  the  contractor  maintained 
all  required  information  and 
validated  all  tests  and  other 
selection  requirements  where 
there  is  an  obligation  to  do  so 
under  41  CFR  Part  60-3? 
(41  CFR  60-4.3(a)7.k. ) 

» 
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D.   AUDIT  OF  PERSONNEL  OPERATIONS  (CON'T) 


3 .   Has  the  contractor  ensured 
that  seniority  practices,  job 
classifications,  work  assignments 
and  other  personnel  practices  had 
no  discriminatory  effect,  and  has 
it  continually  monitored  all 
related  personnel  employment 
activities  to  ensure  that  the 
EEO  policy  and  the  contractor's 
obligations  under  these  specifi- 
cations were  being  carried  out? 
(41  CFR  60-4.3(a)7.m. ) 


4.   Has  the  contractor  ensured 
that  all  facilities  and  company 
activities  were  nonsegregated , 
except  for  providing  separate  or 
single-user  toilet  and  necessary 
changing  facilities  to  assure 
privacy  between  the  sexes? 
(41  CFR  60-4.3(a)7.n. ) 
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E.   AUDIT  OF  CONTRACTING  ACTIVITY  (SEE  4105) 


SPECIFICATION 


Explain  activities  taken  to  comply 
with  the  specification.   Indicate 
whether  or  not  activities  are 
deficient. 


1 .   Has  the  contractor  documented 
and  maintained  a  record  of  all 
solicitations  of  offers  for  sub- 
contracts from  minority  and  female 
construction  contractors  and 
suppliers,  including  circulation 
of  solicitations  to  minority  and 
female  contractor  associations 
and  other  business  associations? 
(41  CFR  60-4.3(a)7.o.) 


F.   SEX  DISCRIMINATION  GUIDELINES 


Has  the  contractor  complied  with 
CFR  Part  60-20,  Sex  Discrimi- 
nation Guidelines 
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RELIGION/NATIONAL  ORIGIN  DISCRIMINATION  GUIDELINES 


Has  the  contractor  complied  with  41 
CFR  Part  60-50,  Religion/National 
Origin  Discrimination  Guidelines? 


H.   SECTION  503/38  USC  2012  (Federal  contractors/subcontractors) 


Has  the  contractor  complied  with 
41  CFR  Parts  60-250  and  60-741, 
affirmative  action  obligations  of 
contractors  and  subcontractors 
for  special  disabled  veterans  and 
veterans  of  the  Vietnam  era; 
and  for  individuals  with  handicaps? 
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IV .   Physical  Inspection  of  Contractor's  Work  Sites 

A.    List  work  sites  visited  and  indicate  whether  they  were 
Federal,  federally  assisted,  or  nonfederally  involved 
projects . 

(1)   PROJECT  NAME  AND  LOCATION  (2)   FUNDING 


B.    Summarize  results  of  interviews.   See  Section  4J  in  the  Manual. 


SCRR--22 


V .    Narrative  Summary 

(See  Instructions  in  Manual,  Section  4Q01 ) 
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VI .   Compliance  Review  Summary  Sheet 


1.    Status  (Check  appropriate  items) 

a.    In  compliance  with  goals  in  all  covered  crafts 
(Check,  if  yes  ) 

Minority 

Female 


b.  In  compliance  with  all  affirmative  action  specifications 
"(Check,  if  yes) 

c.    Noncompliance 

i.  Letter  of  Commitment  (signed  on  ) 

ii.  Conciliation  Agreement  (signed  on  ) 

iii.        Show  Cause  Notice  (has  been/will  be  issued 
on  ) 

2.    Date  Review  Completed  


3.  Hours  to  Complete  Review 

Total        Pre-Review  Onsite  Review 

Report  Writing  Travel 

Conciliation   

4.  Signature  (EOS)  Date 

5.  Signature  (Module  Supervisor)  Date 

6.  Signature  (Approving  Official)  Date 
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CHAPTER    5.       PREAWARD   REVIEW    PROCEDURES 


5-10  Purpose .      Paragraph  60-1. 20(d)    of   Title  41    of   the   Code    of 

Federal   Regulations  requires  a  compliance   review  prior   to  the 
award   of  a   nonconstruction  contract   of  $1   million,  or  more. 
The  preaward   requirement  applies   to  both  current  and  prospec- 
tive  contractors  and  to  their   first-tier   subcontractors  with 
proposed   contracts  and   subcontracts   of   $1   million   or  more. 
This  chapter  provides  an   overview  of   the  procedures   for 
preaward   clearances  and   basic   instructions   EOSs   should  use   in 
conducting  preaward  reviews. 

5-20  Overview   of   the  Preaward  Procedure.      The  preaward  review 

process  involves   all   levels  of   OFCCP's   structure   in  a 
critical    operation  performed  within  a   short  period   of   time. 
Because   the   interrelationships   of   these   levels  is   so  vital 
to  the    success   of   the  preaward  process,   an   overview  of 
the   administrative  procedure   is   given   here   as  background. 

5-20.1  Where   a  prospective   contractor   has  indicated  that  it  will, 

as  a  condition   of  its  contracts,   comply  with   the   Executive 
Order,   PCOs  make   requests  for  preaward  clearances  prior   to 
the   award   of  nonconstruction  contracts  of   $1   million   or  more 
under  41    CFR  60-1. 20(d).      PCOs  may  also  request  preaward 
clearances   under  41    CFR  60-2. 2(b)   when   they  have   evidence 
that  a  contractor   already  covered   by  41   CFR  Part  60-2   has 
failed  to  develop  an  AAP  for   each  establishment   or   has 
substantially  deviated  from  its  program.      Requests   for 
preaward   clearances  are    submitted  to  OFCCP  ROs. 

5-20.2  The   RO  checks   the  preaward  tracking  system  to  determine 

whether   a  bidder/contractor   is  potentially  eligible   for   award 
of   the   contract.      If   the    bidder/contractor  is  potentially 
eligible,   the   RO   then   checks  with   the  appropriate   AO   to 
determine  whether   there   is  a  current   finding  of  compliance 
for   the   establishment  under   consideration  for   award. 

5-20. 2a  If    there   is  a   current   finding  of  compliance    (i.e.,    within 

the    12  previous  months  and  the   contractor  has  not  deviated 
substantially  from' the   AAP  for   that   establishment),   the   RO 
notifies   the   PCO   that   the   bidder/contractor  is  awardable   for 
EEO   purposes. 

5-20. 2b  If   the   appropriate   AO   staff    states   that   there   is  no  current 

finding  of  compliance,   the   RO  directs   that  a  preaward 
review   be   conducted.      OFCCP  is  normally  required   to  provide 
the   PCO  with  a   report  as   to  the   compliance    of   the   bidder (s)/ 
contractor  (  s)    and  prospective   subcontractor ( s)   within  30   days 
of   receipt   of   the    request   for   a  compliance   determination.      If 
a  compliance   review  is  already  in  progress,   the   RO  directs 
that   the    review  be   completed  within   the   30-day  time  period. 
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5-20. 2c  When   the   AO   has  recently  conducted  a   compliance    review  which 

has  resulted  in  a  finding  of  noncompliance,   the   PD: 

5-20. 2c1  Requests   the   file   for   hearings  or   sanctions  processing  in 

accordance  with  procedures  established  in   chapter   8;    and 

5-20. 2c2  Notifies   the   Branch  of   Procurement  Coordination,   NO,   to  advise 

the  Director   of   the   finding. 

5-20.3  If   there   has  been  no  compliance   review  conducted  at   the 

establishment  in   the  past    12  months,    on  instructions   from 
the   RO,   the   AO   should   schedule   and   conduct   a  preaward   review 
under   the  procedures  below. 

5-20. 3a  If   the   review  results  in  a  finding  of  ccmpliance,   the   appro- 

priate  AO   staff    shall   notify  the   RO   so  that  preaward   clearance 
may  be   granted. 

5-20. 3b  If   the   review  results  in  a  finding  of   noncompliance,   the 

AO   should  notify  the   contractor  in  a  letter   of  deficiencies. 

5-20.4  Where   a  contractor  is   found  in  noncompliance   and   believes 

that  it  is  in   compliance,   it  may  comply  and   obtain  a   hearing 
under  41    CFR  60-1 .24(c) (4 )    or   it  may  request   a   substantial 
issues  determination  under  41    CFR  60-2. 2(b).      In   addition, 
except   in   specific   instances   outlined   below  in  5-40.5, 
a  contractor  found  in   noncompliance   in  a  preaward   review  will 
be  provided  with  a   hearing  prior   to  being  declared  non- 
awardable   for   Executive  Order   reasons.      Hearings  if  any,   will 
be   handled   by  the  NO. 

5-30  Determining  When  a  Preaward  Review  is  Necessary.      A  preaward 

review  should   be  conducted  for  any  establishment  which  has 
not  had  its  affirmative  action  program  approved  within   the 
previous   12  months.      For  purposes   of  computing  the    12-month 
period,   the   starting  point   of   the  period  is  the  date   on  which 
prior   notice    of  compliance  was   sent   the   contractor. 

5-40  Conducting  the  Preaward  Review-General  Guidance.      The  preaward 

review  includes  a  comprehensive  audit   of   the   contractor's 
employment  policies  and  practices,   with   special  attention 
paid  to  those   relating  to  recruitment,   selection,  placement, 
promotion,   and   other  areas  of  potential   discrimination.      The 
object  of  the  preaward  review  is  to  determine  whether  a 
currently  covered  contractor   is  in   compliance  with  all 
applicable  provisions  of   the   regulations,   or  whether  a 
prospective  contractor  is  able   to  comply. 
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5-40.1  Timeliness.      These  procedures   are   intended  to  provide    the   EOS 

with   maximum   flexibility   in   determining  a    bidder/contractor's 
compliance    status.      41    CFR   60-1. 20(d)    requires   OFCCP  to 
present   a    report    of   compliance    to  the   PCO  within   30    days   of 
the    request   for  preaward   clearance.      Thus,   although  the 
preaward   review   should   be   as  complete   a   review  as  possible, 
it  is  imperative   that   the   review  be   completed  within   the 
30-day  time  period. 

5-40. 1a  If   it   appears   that   the   contractor  will   be   found  in  noncom- 

pliance,  the   AO    shall  inform  the   RO  which   should  notify   the 
Director    of   Enforcement   Coordination,   NO,   not  later   than   25 
days  after   initiation   of   the  preaward  process.      Notification 
by  telephone  will  include  unresolved  issues  and  will    be 
promptly  confirmed  in  writing.      Where   noncompliance   is   found, 
contact  with   the   PCO  will    be   by  the  NO,   and  not  by  the   RO   or 
AO. 

5-40.  1b  If  a   determination   cannot   be  made   as   to  whether   a  contractor 

is  in   noncompliance  within   the   30-day  preaward   review  period, 
the   contractor  is   to  be   cleared  for  preaward  purposes   unless 
the   RO  is  notified  to  the   contrary  by  the   Division   of   Enforce- 
ment Coordination,   NO.      While   a  decision   on  preaward  eligibil- 
ity must   be  made  within  30   days,   a   letter    of  compliance  will 
not   be   issued  until   all    outstanding  deficiencies   have   been 
resolved.      Once  preaward   clearance   is   granted,   any  further 
compliance    or   enforcement  proceedings  will   be   conducted   on  a 
post   award   basi  s . 

5-40.2  Desk  audits  and   onsite  phases.      Chapters  2  and  3    of   the 

manual,    relating  instructions   for   conducting  desk  audits  and 
onsite  phases   of  compliance   reviews,    should   be   consulted  for 
instructions   for   conducting  the   desk  audit   and   onsite  phases, 
as  applicable ,    of   the  preaward  review.      Because    of   the 
limited  time  available,   the   desk  audit  phase  may   be   greatly 
shortened   or   eliminated  entirely.      The  analyses  associated 
with  desk  audits  may   be   combined  with  aspects   of   the    onsite 
review.      To  ensure   the   ready  availability   of   the   contractor's 
AAP  and   support  data    for   the   EOS's  arrival    onsite,   the   EOS 
should   request — when   scheduling  the    onsite   review  with   the 
contractor — that   these   data   be  made   available   upon   arrival. 

5-40.3  Letters   of  deficiencies.      Upon   completion   of   the    review,   if 

deficiencies  are   found,   the   EOS    should  issue    the   contractor 
a  letter    of  deficiencies  including:       (1)    a   statement   of 
the  precise   deficiencies  and   violations   found,   with  citations 
of   the    sections   of    the   regulations  violated;    (2)    the   clauses 
set   forth  in  Policy   Issuance   ARA   79-37    (April    18,    1979) 
advising  the   contractor   of  its   opportunities   for    a  hearing 
and   request   that   the   contractor   enter   conciliation. 
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A    show   cause    notice    shall    not    be   issued   in   lieu    of   a    letter 
of   deficiencies,    unless   the   Director,   OFCCP   has   specifically 
approved   such  action.      Refer   to  figure   5-1    for   a   sample 
letter    of  deficiencies. 

5-40. 3a  A  lettersof  deficiencies   should  normally  be   issued   only  for 

substantive  violations   such  as   those   requiring  a   conciliation 
agreement  as   opposed  to  a   letter   of  commitment.      Refer   to 
chapter   8   for   the    standards   for   each. 

5-40. 3b  The   EOS    or   responsible   AO   staff  member   should   send   letter   of 

deficiencies   to  the   contractor   by  the  most   expedient  means 
available,   e.g.,   mailgram. 

5-40.4  Conciliation.      The   EOS   shall  attempt   to  conciliate   the 

correction   of  deficiencies  discovered  in   the   course    of    the 
preaward   review.      Substantive  deficiencies    shall    be   corrected 
pursuant   to  a  conciliation  agreement,   and  minor,   non-substan- 
tive  deficiencies  pursuant   to  a  letter   of  commitment.      Refer 
to  chapter  8.      Successful   conciliation  must  be   completed 
before   the   contractor  may   be   found  in   compliance.      See   Policy 
Issuance  No.    78-12    (February  27,    1978)    regarding  when  concil- 
iation agreements  are   normally  required. 

5-40.5  Special   circumstances   for  which   further   conciliation   is 

inappropriate . 

5-40. 5a  Should  the   EOS   encounter  any  of   the   following  circumstances, 

the   conduct   of  a  preaward  review  is  not  practicable: 

5-40. 5a1  When  a  contractor   covered   by  41    CFR  Part  60-2   either   refuses 

to  submit   an  AAP  when   requested   or  has  not  developed  and 
maintained  an   AAP; 

5-40. 5a2  When  a  contractor's  AAP  does  not   include    some  vital   element 

required   by  41    CFR  Part  60-2    (such  as   the  utilization  anal- 
ysi  s.)  ; 

5-40. 5a3  When   a  contractor   engages  in   harassment   of  an   EOS   in   the 

conduct   of   the    review  or   attempts  to  raise    serious  impedi- 
ments  to  the   conduct   of   the    review   ( such  as  denying  access   to 
the  premises   or   refusing  access   to  relevant   records,    or 
threatening  bodily  harm) . 

NOTE:      Sections   5-40. 5a  1  and  5-40. 5a2  may  not   be  applicable 
to  prospective   contractors  that   have   not  previously  been 
subject   to  41    CFR  Part  60-2.      Such  prospective   contractors 
are  permitted   120   days   from  the   commencement   of   the   contract 
to  develop  and  implement   an   acceptable   AAP    (Refer   to  41    CFR 
60-1. 40(c)) . 

5-40. 5b  If  any   of   the   above  circumstances   is  present,   the   following 

steps    should   be   taken : 
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5-40. 5b1  The   AOD   should  notify  the   ARA   by  telephone    (on   the   day   of   the 

occurrence)    and   transmit   the   following  information:      the   name 
of    the   contractor,    the   location   of   the   establishment   involved, 
the   deadline   date   for   award   of   the  proposed   contract,   and   the 
circumstances  involved.      The   AOD   should   retain   the   case    file 
at   the   AO  to  await   receipt   of   instructions   for  filing  prepar- 
ation  and   routing. 

5-40. 5b2  The   ARA   should,   in   turn,   notify  the   Branch   of   Procurement 

Coordination,    NO,    by  telephone    on   the    same  day,    transmitting 
the   above   information. 

5-40. 5b3  Under   these   circumstances,   neither   the   ARA  nor   the   AOD   shall 

issue   a   notice    to  show  cause   without   explicit   instructions   to 
do  so  from  the   Director,    OFCCP,   through  the   Branch   of   Field 
Liaison,   NO.      Neither   shall   the   ARA   or   the   AOD   grant   or   deny 
EEO  clearance;   all   such  clearances   or   denials    shall   be  made 
by  the   Director    or   his  designee    or    by  the   ARA  upon   specific 
instructions   to  do  so  from  the   Director    or   his  designee.      The 
ARA  shall       refer   any  inquiries  regarding  such  clearances   to 
the   Branch  of  Procurement  Coordination,   NO. 

5-40.6  Addressing  problems  under  41    CFR  Parts  60-250  and  60-741. 

Neither    of   these  parts  currently  provides    specific   authority 
for   the   conduct   of  preaward   reviews.      The   EOS   should  there- 
fore  not  address  deficiencies   under   these  parts  in   the 
context   of   the  preaward   review.      Nevertheless,   the   EOS    should 
note   apparent  violations  under   these  parts   so  that   the 
contractor  may   be    scheduled  for   a   subsequent  compliance 
review  encompassing  Parts  60-250   and  60-741. 

5-40.7  Findings.      By  the   deadline   for   completion   of   the   preaward 

review,    the   contractor  must   be   found  in   compliance    (including 
completion   of  a  conciliation   agreement   and/or   letter    of 
commitment,   where   appropriate)    or   a   finding  of   noncompliance 
must   be  made.      If  conciliation   has   failed,   the   AOD   or   designee 
shall   notify  the    RO   of   the   contractor's  compliance    status  and 
prepare   the   file   for   transmittal  to  the   RO. 
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(Date) 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


Ms.  Sally  Smith 

President 

Nowhere  Widget  Works 

Nowhere,  Pennsylvania   15219 


Dear  Ms.  Smith: 

We  have  completed  the   review   of  your   equal   employment  practices   required   by  41 
CFR  60-1.20  prior  to  the   award   of  a  contract  with    (name   of  agency). 

Our   review  of  your   establishment  at    (location)    indicates   that  your  firm  may 
not   be  able   to  comply  with   the   Executive  Order   and  its  implementing  regulations. 
Enclosed  is  a  list   of   the   deficiencies  we  have   identified  along  with  citations 
to  the   relevant   sections   of   the   regulations  and  the  prescribed   corrective 
actions. 

To  ensure   timely  award   of   the  pending  contract,   you  must  be   found  in   compliance 
by   (expiration  date   for   the   30-day  preaward  period).      Should  we   be  unable   to 
find  you  in  compliance,   it  will   be   necessary  to  so  inform  the   contracting 
officer,   who  may  then  initiate   actions  which  could  result  in  your   being 
declared  nonresponsible   for   award   of   the   contract. 

There   are   two  avenues   of  administrative   review  open   to  you.      First,   under  41 
CFR  60-1 .24(  c)  (4) ,   you  may  request  a   hearing  if   you  believe   that   the   findings 
and  corrective   actions  required   of  you  are   erroneous.      However,   to  be   eligible 
for  hearings  under  this   section,   you  must  come  into  compliance   by  entering 
into  a  conciliation  agreement  which  encompasses  all   corrective  actions  pre- 
scribed herein,   and  you  must   file  your   request   for   a  hearing  with   the  Director 
within    10   days   of    signing  the   conciliation  agreement.      To  ensure   timely  notice 
of  compliance   to  the   contracting  officer,   conciliation  must   be   achieved  no 
later  than    (expiration  date   for   the   30-day  preaward  period). 

You  may  also  request  a  hearing  under  41    CFR  60-2. 2(b)    if  you  believe   that  your 
status   of  noncompliance,   and  thus  your   status   of  responsibility,    raises 
substantial  issues   of   law   or  fact   to  the   extent   that  a   hearing  is   required.      A 
request   for  hearing  under   this   section  must   be   filed  with  the  Director   and 
must   set   out  the   basis   on  which  you  believe   substantial  issues   of   law  of   fact 
are  present. 


Figure   5-1      Sample  Letter    of   Deficiencies 
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Ms.    Sally   Smith 
Page   2 


If  you  wish   to  avail   yourself   of   the  procedures   under   section  60-2. 2(b),   you 
may  file  your   request   for   a   hearing  within   five  days   of   receipt   of   this 
letter.      A  telegram,    mailgram  or   telephonic    request   is   sufficient   to  initiate 
the  process  as  long  as  it  is   followed  within   a  further  five   days   by  a  written 
response  which   fulfills   these   conditions.      The   Director's  address  is:      Director, 
Office   of   Federal   Contract   Compliance  Programs,    U.S.    Department   of   Labor,    200 
Constitution  Avenue,   N.W.,    Washington,   D.C.      20210    (Attention:      Branch   of 
Procurement   Coordination).      (Telephone:      202-523-9915). 

Please   notify  this  office  within   five  days   of  receipt   of   this  letter   so  that 
we  may  commence   conciliation.      Initiating  conciliation  in   no  way  precludes  you 
from  requesting  a    hearing  under   sections  60-1 .24  (c)  (4)    or  60-2. 2(b).      A 
telephonic,   telegraphic,    or  mailgram  response  will    be    sufficient   to  commence 
conciliation.      The   address  is  carried   on   the   letter   head  above;    the   telephone 
number   is    (AOD's  phone   number). 

Should  we   receive   no  response  within   seven  days   of   the   date    of   this  letter,   a 
hearing  to  determine  your   compliance    status   under   the   Executive  Order   for 
award   of   the   contract  will    be   arranged,   and  you  will    be   notified   of   the 
procedures   to  be   followed. 


Sincerely, 


(AOD   or  Designee) 


Enclosure 


Figure   5-1      Sample   Letter    of   Deficiencies 


5-8 


CHAPTER  6 
COMPLAINT  INVESTIGATION 

TABLE  OF  CONTENTS 


6A    INTRODUCTION   1 

6B    APPLICABILITY  1 

6C    FILING  A  COMPLAINT   1 

6C00   Intake 1 

6C01   Complaint  Filing   1 

6D    AREA/FIELD  OFFICE  PROCESSING:  GENERAL  2 

6D00   Case  File 2 

6D01   Correspondence   2 

6D02   Counsel  or  Other  Representation    2 

(a)  Written  Designation  2 

(b)  Duration  of  Designation  2 

6D03   Timely  Completion  3 

6D04   Complaint  Administration  System  (CAS)  3 

6E    PROVIDING  THE  CONTRACTOR  A  COPY  OF  THE  COMPLAINT   ...  3 

6E00   General 3 

6E01   Review  of  Complaints  Before  Release  3 

(a)  Copy  of  Complaint 3 

(b)  Summary  of  Complaint   4 

6E02  Providing  the  Contractor  a  Copy  of  Section 

503/38  U.S.C.  2012  Employee  Complaint 

(Internal  Review)   4 

(a)  General 4 

(b)  Internal  Review  Notice  4 

(c)  Internal  Review  To  Be  Used 4 

(d)  Internal  Review  Not  Being  Used 4 

(e)  Results  of  the  Internal  Review    5 

(f)  Resolution  of  the  Complaint 5 

(g)  Complaint  Not  Resolved  5 

6E03  Providing  the  Contractor  a  Copy  of  Executive  Order 

and  Other  Section  503/38  U.S.C.  2012  Complaints   .  5 

(a)  General 5 

(b)  Notice  to  Contractor    5 

(c)  Resolution  of  the  Complaint 5 

6F    THE  INVESTIGATION 6 

6F00   Discrimination  6 

(a)  Relationship  to  Compliance  Reviews    6 

(b)  Investigative  Priority  6 


6F01   THE  INVESTIGATIVE  PLAN 6 

(a)  Purpose  of  Plan 6 

(b)  Content 7 

6F02   Executive  Order  Complaint  Investigations  7 

6F03   Section  503  Complaint  Investigations  7 

(a)  Special  Investigative  Guidelines  7 

(b)  Obtaining  Medical  Documentation   8 

(c)  Third  Party  Medical  Opinion   8 

(1)  Medical  Examination  8 

(2)  Ability  to  Perform  the  Job 8 

6F04   38  U.S.C.  2012  Complaint  Investigations   9 

(a)  General 9 

(b)  Qualified  Special  Disabled  Veteran  9 

(c)  Vietnam  Era  Veteran 9 

(d)  State  Employment  Service  9 

(e)  DOL  Veterans  Employment  and  Training 

Services 10 

6F05   Initial  Interview  with  the  Complainant  10 

(a)  General 10 

(b)  The  Interview 10 

6F06   Notifying  the  Contractor  of  the  Onsite 

Investigation   11 

6F07   Onsite  Investigation  11 

(a)  General 11 

(b)  Entrance  Conference   11 

(c)  Facility  Tour 12 

(d)  Interviewing 12 

(1)  General 12 

(2)  Informing  the  Witness 12 

(3)  Interview  Notes    13 

(4)  Management  and  Supervisory 
Officials/Witnesses   13 

(5)  Presence  of  Management  Employees  13 

(6)  Other  Employees/Witnesses   13 

(e)  Documentary  Evidence  and  Records   14 

(1)  Policies  and  Practices 14 

(2)  Relevance 14 

(3)  Medical  Releases  14 

(f)  Exit  Conference 14 

6G    INVESTIGATIVE  REPORT   14 

6H    NOTIFICATION  OF  RESULTS  OF  INVESTIGATION  (NRI)    15 

6H00   When  Used 15 

6H01   Signature  and  Procedures 15 

6H02   Notice  to  Labor  Union  (Violation)  15 

61    CONCILIATION  OF  THE  COMPLAINT  (VIOLATION)  15 

6100   Settlement  Before  Completion  of  Investigation  ...  15 


Revised  5-25-90 


li 


6101   Settlement  After  Completion  of  Investigation   ...  15 

(a)  Conciliation  Meeting   16 

(b)  Reasonable  Settlement  16 

6J    ENFORCEMENT 16 


ill 


Figures 

6-1       AO/FO  Letter  of  Contractor  Forwarding 

Section  503/38  U.S.C.  2012  Employee  Complaint   ...  17 

6-2       AO/FO  Letter  to  Section  503/38  U.S.C.  2012 
Employee  Complainant  on  Referral  for 
Internal  Review   19 

6-3       AO/FO  Letter  to  Contractor  Confirming  Use 

of  Internal  Review  Procedure  20 

6-4       AO/FO  Letter  to  Section  503/38  U.S.C. 
2012  Employee  Complainant  Confirming 
Contractor's  Use  of  Internal  Review  Procedure   ...  21 

6-5       AO/FO  Letter  to  Contractor  Who  Will  Not 

Use  Internal  Review  Procedure   22 

6-6       AO/FO  Letter  to  Section  503/38  U.S.C.  2012 

Employee  Complainant  Informing  that  Contractor 

Will  Not  Use  Internal  Review  Procedure 23 

6-7       AO/FO  Letter  to  Contractor  Confirming  Complaint 

Resolution  During  60-Day  Internal  Review  Period   .  .  24 

6-8       AO/FO  Letter  to  Section  503/38  U.S.C.  2012 
Employee  Complainant  Confirming  Complaint 
Resolution  During  60-Day  Internal  Review  Period   .  .  25 

6-9       AO/FO  Letter  to  Contractor  Confirming  No 

Resolution  During  60-Day  Internal  Review  Period   .  .  26 

6-10      AO/FO  Letter  to  Section  503/38  U.S.C.  2012 

Employee  Complainant  Confirming  No  Resolution 

During  60-Day  Internal  Review  Period  27 

6-11      AO/FO  Letter  to  Contractor  Forwarding 

Non-Employee  Section  503/38  U.S.C.  2012 

Or  Executive  Order  Complaint  28 

6-12      AO/FO  Letter  Acknowledging  Receipt  of 

Executive  Order/  Non-Employee  Section  503/38 

U.S.C.  2012  Complaint 30 

6-13      Authorization  for  Release  of  Medical  Information  .  .  31 

6-14      Letter  to  Physician 32 

6-15      Confirmation  of  Onsite  Investigation  33 


IV 


6-16      Notification  -  No  Violation 34 

6-17      Notification  -  Violation  36 

Appendices 

Appendix  A  Investigation  Guidelines  for  Special 

Disabled  Veterans  and  Individuals 
with  Handicaps  Complaints   38 

Appendix  B  DOL  Publications  on  Handicap/Veterans' 

Issues 43 

Appendix  C  Investigative  Report  44 


v 


CHAPTER  6 
COMPLAINT  INVESTIGATION 


6A         INTRODUCTION 

This  Chapter  outlines  the  procedures  to  be  used  in  processing  and 
conducting  the  investigation  of  complaints  alleging  discrimina- 
tion in  employment  by  Government  contractors.   It  focuses  on  the 
responsibilities  of  the  EOS  with  respect  to  investigation  and 
resolution  of  complaints . 

6B         APPLICABILITY 

These  procedures  apply  to  complaints  alleging  employment  dis- 
crimination in  violation  of:   (1)  Executive  Order  11246,  as 
amended;  (2)  Section  503  of  the  Rehabilitation  Act  of  1973,  as 
amended;  and  (3)  Vietnam  Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended,  38  U.S.C.  2012.   The  Order  and  Acts  are 
implemented  by  regulations  published  in  Chapter  60,  Title  41  of 
the  Code  of  Federal  Regulations  (41  CFR),  specifically:   (1)  41 
CFR  Parts  60-1  through  60-60;  (2)  41  CFR  Part  60-250;  and  (3)  41 
CFR  Part  60-741.   Individual  complaints  alleging  employment 
discrimination  in  violation  of  Executive  Order  11246,  as  amended, 
are  generally  referred  to  EEOC  pursuant  to  the  EEOC/OFCCP 
Memorandum  of  Understanding.   (46  FR  743  5,  January  23,  1981) 
Referrals  to  EEOC  are  generally  handled  at  the  Regional  Office 
(RO)  level. 

6C         FILING  A  COMPLAINT 

6C00       INTAKE 

The  OFCCP  ROs  are  responsible  for  implementing  the  procedures, 
restrictions,  and  policies  applicable  to  the  disposition  of  all 
complaints  filed  under  the  above  (6B)  Order  and  Acts.   The  OFCCP 
Administrative  Practices  Binder  (Green  binder)  contains  the  full 
exposition  of  this  process.   Complaints  which  are  determined  to 
be  within  the  authority  of  OFCCP  are  assigned  to  an  Area  Office 
(AO) /Field  Office  (FO)  for  investigation.   This  Chapter  does  not 
cover  regional  or  other  administrative  matters  except  as  they 
directly  involve  the  Equal  Opportunity  Specialist  (EOS). 

6C01       COMPLAINT  FILING 

Complaints  filed  at  any  OFCCP  location  other  than  the  appropriate 
Regional  Office  (RO)  should  be  sent  immediately  to  the  RO  which 
has.  geographic  jurisdiction  over  the  area  in  which  the  identified 
establishment  of  the  contractor  is  located.   The  location  that 
receives  the  complaint  will  immediately  date  stamp  the  complaint 
and  enter  the  date  and  time  it  was  received  into  a  log  before 
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forwarding  it  to  the  regional  office.   This  will  be  the  date  used 
for  determining  whether  the  complaint  was  timely  filed. 

6D         AREA/FIELD  OFFICE  PROCESSING:   GENERAL 

6D00       CASE  FILE 

Upon  receipt  of  an  assigned  complaint,  the  AO/FO  will  establish  a 
case  file.   All  documents,  correspondence,  interview  notes,  and 
records  of  telephone  calls  pertaining  to  the  complaint  should  be 
maintained  in  this  file.   Upon  the  completion  of  the  investiga- 
tion, the  case  file  should  contain  sufficient  documentation  to 
support  either  an  enforcement  recommendation  based  on  a  finding 
of  violation  or  a  decision  to  close  the  file  based  on  a  finding 
of  no  violation. 

6D01       CORRESPONDENCE 

All  letters  to  a  contractor  concerning  a  complaint  should  be 
addressed  to  the  senior  official  of  the  establishment  with  a  copy 
for  the  chief  executive  officer  at  the  corporate  address  (except 
when  the  contractor  is  a  single  location  establishment). 

6D02       COUNSEL  OR  OTHER  REPRESENTATION 

A  contractor  or  complainant  may  designate  an  attorney  or  other 
representative  as  his/her  contact  person  with  OFCCP  prior  to  or 
during  a  complaint  investigation.   Such  designation  shall  be  at 
the  initiation  of  the  contractor  or  complainant. 

(a)  Written  Designation:   The  designation  of  a  contact  person 
must  be  in  writing  by  the  contractor  or  complainant  to  the 
Area  or  Field  Office  Director  or  Assistant  Regional 
Administrator.   This  correspondence  should  provide  the  name, 
address  and  telephone  number  of  the  contact  person.   In 
addition,  the  correspondence  should  clearly  describe  the 
extent  of  the  contact  person's  authority,  specifically:  (1) 
if  all  contacts,  including  routine  contacts  to  make  appoint- 
ments or  to  clarify  submitted  data  or  other  information, 
should  go  through  the  contact  person;  (2)  if  the  contact 
person  has  the  authority  to  negotiate  settlements  for  the 
contractor  or  complainant;  and  (3)  if  correspondence  is  to 
be  mailed  only  to  the  contact  person,  or  if  copies  are  to  be 
mailed  to  the  contractor  or  complainant  as  well. 

(b)  Duration  of  Designation:   Such  designation  shall  be  only  for 
the  duration  of  the  complaint  investigation,  unless  other- 
wise indicated  by  the  contractor  or  complainant  in  the 
written  designation. 
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6D03       TIMELY  COMPLETION 

The  AO/FO  must  complete  the  investigation  within  60  days  after 
receiving  the  complaint  from  the  RO,  unless  an  extension  of  this 
period  is  granted  by  the  Assistant  Regional  Administrator  (ARA) . 
OFCCP  policy  on  granting  extensions  is  found  in  Order  No.  FCCM 
83-10/CH  6,  formerly  630a5,  which  is  filed  in  the  Administrative 
Binder  behind  the  "COMPL"  tab.   Also,  this  period  may  be  extended 
for  up  to  60  days  to  provide  the  contractor  the  opportunity  to 
process  an  employee  complaint  pursuant  to  41  CFR  60-250. 26(b) 
and/or  60-741. 26(b) . 

6D04       COMPLAINT  ADMINISTRATION  SYSTEM  (CAS) 

The  CAS  is  designed  to  track  and  monitor  the  processing  of 
complaints  filed  with  OFCCP.   The  AO/FO  has  specific  respon- 
sibilities for  providing  information  for  entry  into  this  automa- 
ted system.   These  responsibilities  begin  with  the  receipt  of  the 
assigned  complaint  from  the  RO  and  end  when  the  complaint  file  is 
closed.   Specific  instructions  are  found  in  the  CAS  Manual. 

6E         PROVIDING  THE  CONTRACTOR  A  COPY  OF  THE  COMPLAINT 

6E00       GENERAL 

OFCCP  regulations  (41  CFR  60-250. 26(b)  and  60-741 . 26 (b) )  require 
that  when  a  complaint  is  filed  under  Section  503  or  38  U.S.C. 
2012  by  an  employee  and  the  contractor  has  an  applicable  internal 
review  procedure,  the  complaint  shall  be  referred  to  the  contrac- 
tor for  processing  under  that  procedure.   This  requirement  does 
not  extend  to  complaints  filed  under  the  Executive  Order  or 
complaints  filed  under  Section  503  or  38  U.S.C.  2012  by  someone 
other  than  an  employee  (e.g.,  a  rejected  applicant  for  employ- 
ment).  However,  in  the  interests  of  consistency  and  evenhanded 
administration  of  its  programs,  OFCCP  will  also  provide  a  copy  of 
the  complaint  to  the  contractor  even  where  there  is  no  regulatory 
requirement  to  do  so. 

6E01       REVIEW  OF  COMPLAINTS  BEFORE  RELEASE 

(a)   Copy  of  Complaint :   A  full  copy  of  the  complaint  will 

normally  be  provided  to  the  contractor  except  to  the  extent 
it  contains  the  following  types  of  information  which  may  be 
deleted.   (Try  to  make  any  deletions  so  that  the  remaining 
text  reads  as  smoothly  as  possible.) 

o  The  name  and/or  other  information  which  would  readily 
permit  the  identification  of  a  person  other  than  the 
complainant  who  might  suffer  retaliation,  be  construed 
as  an  informer,  or  suffer  embarrassment  or  other 
unwarranted  invasion  of  privacy. 
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o   Obscene,  inflammatory,  or  libelous  language. 

o   Names  and  allegations  against  more  than  one  company. 
Delete  the  name  and  allegations  against  company  #1, 
from  the  complaint  copy  provided  to  company  #2,  and 
vice  versa. 

o   The  identifying  characteristics  of  individuals  named  or 
readily  identifiable  in  a  third  party  complaint  that 
they  have  not  signed  or  authorized. 

(b)   Summary  of  Complaint:   If  the  necessary  deletions  are 

extensive,  a  complaint  summary  may  be  prepared  for  forward- 
ing to  the  contractor.   If  a  summary  is  used,  the  EOS,  at 
the  initial  interview  with  the  complainant,  should  obtain  a 
redrafted  complaint  for  submittal  to  the  contractor  prior  to 
the  onsite  investigation. 

6E02       PROVIDING  THE  CONTRACTOR  A  COPY  OF  SECTION  503/38 
U.S.C.  2012  EMPLOYEE  COMPLAINTS  (INTERNAL  REVIEW) 

(a)  General :   All  correspondence  indicated  below  is  to  be  sent 
certified  mail,  return  receipt  requested.   NOTE :   The  term 
employee  may  include,  as  used  in  this  section,  persons 
currently  on  the  contractor's  payroll  and  those  who  have 
been  terminated,  but  who  continue  to  have  grievance  or 
reemployment  rights  under  a  collective  bargaining  agreement 
or  as  a  matter  of  company  policy. 

(b)  Internal  Review  Notice:   Upon  receiving  the  assigned 
complaint  from  the  RO,  the  AO/FO  will  send  a  copy  of  the 
complaint  to  the  contractor  using  the  sample  letter  at 
Figure  6-1.   Also,  the  complainant  will  be  notified  by  using 
the  sample  letter  at  Figure  6-2.   The  AO/FO  is  responsible 
for  keeping  track  of  the  10  day  period  in  which  the  contrac- 
tor has  been  asked  to  reply.   At  the  end  of  10  days,  if  the 
contractor  has  not  replied,  the  EOS  is  to  telephone  the 
contractor  to  determine  its  intentions. 

(c)  Internal  Review  to  Be  Used:   If  the  contractor  informs  the 
AO/FO  that  it  will  use  its  internal  review  procedure, 
confirm  this  by  using  the  sample  letter  at  Figure  6-3. 
Also,  notify  the  complainant  by  using  the  sample  letter  at 
Figure  6-4.   The  60  day  internal  review  period  begins  from 
the  date  the  contractor  received  the  first  letter  (b,  above) 
as  evidenced  by  the  return  receipt.   The  AO/FO  is  respon- 
sible for  keeping  track  of  the  60  day  internal  review 
period . 

(d)  Internal  Review  Not  Being  Used:   If  the  contractor  informs 
the  AO/FO  that  it  will  not  attempt  resolution  through  its 
own  procedures,  confirm  this  by  using  the  sample  letter  at 


Figure  6-5.   Also,  notify  the  complainant  by  using  the 
sample  letter  at  Figure  6-6.   The  AO/FO  should  schedule  the 
investigation  as  soon  as  possible. 

(e)  Results  of  the  Internal  Review:   At  the  end  of  the  60  day 
internal  review  period,  if  the  AO/FO  has  not  been  informed 
of  the  results  of  the  internal  review,  the  EOS  should 
contact  the  contractor  and  the  complainant  to  determine  if 
there  has  been  a  resolution  of  the  complaint  satisfactory  to 
the  complainant . 

(f)  Resolution  of  the  Complaint:   If  the  AO/FO  is  notified  that 
the  complaint  has  been  resolved  to  the  satisfaction  of  the 
complainant,  every  effort  should  be  made  to  obtain  written 
confirmation  from  the  complainant  and  the  contractor. 
Whether  or  not  written  confirmation  is  obtained,  the  AO/FO 
will  confirm  the  notification  by  using  the  sample  letters  at 
Figures  6-7  and  6-8.   The  complaint  case  file  may  then  be 
closed. 

(g)  Complaint  Not  Resolved:   If  the  AO/FO  is  notified  that  the 
internal  review  failed  to  reach  a  resolution  satisfactory  to 
the  complainant,  confirm  this  by  using  the  sample  letters  at 
Figures  6-9  and  6-10.   The  AO/FO  should  schedule  the 
investigation  as  soon  as  possible. 

6E03       PROVIDING  THE  CONTRACTOR  A  COPY  OF  EXECUTIVE  ORDER  AND 
OTHER  SECTION  503/38  U.S.C.  2012  COMPLAINTS 

(a)  General :   This  section  describes  the  process  of  providing 
the  contractor  with  a  copy  of  the  complaint  in  those 
circumstances  which  are  not  included  in  6E02,  above.   All 
correspondence  indicated  below  is  to  be  sent  certified  mail, 
return  receipt  requested. 

(b)  Notice  to  Contractor:   Upon  receiving  the  assigned  complaint 
from  the  RO,  the  AO/FO  will  send  a  copy  of  the  complaint  to 
the  contractor  using  the  sample  letter  at  Figure  6-11. 
Also,  the  complainant  will  be  notified  by  using  the  sample 
letter  at  Figure  6-12.   The  AO/FO  should  schedule  the 
investigation  as  soon  as  possible. 

(c)  Resolution  of  the  Complaint:   If,  as  a  result  of  the  notice 
to  the  contractor,  a  resolution  is  achieved  which  is 
satisfactory  to  the  complainant,  follow  the  procedures  in 
6E02(f),  above,  with  whatever  modifications  individual 
circumstances  may  dictate. 
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6F         THE  INVESTIGATION 

6F00       DISCRIMINATION 

A  complaint  is  merely  an  allegation  of  discrimination.   The 
purpose  of  investigating  an  allegation  of  discrimination  is  to 
determine  if  in  fact  discrimination  did  occur.   Unfairness,  per 
se,  is  not  equivalent  to  discrimination.   See  Chapter  7  for  a 
detailed  discussion  of  employment  discrimination.   The  EOS  must 
exercise  objectivity,  reasoned  thoughtf ulness ,  and  common  sense 
in  collecting  and  analyzing  all  available  facts  pertinent  to  each 
investigation.   No  two  sets  of  fact  situations  are  the  same;  each 
investigation  must  be  conducted  in  an  atmosphere  of  openminded- 
ness  and  fairness  to  both  parties. 

(a)  Relationship  to  Compliance  Reviews:  Complaint  investiga- 
tions may  be  done  with  or  without  a  compliance  review  except 
that  full  compliance  reviews  should  be  conducted  whenever 
the  complaint  appears  to  involve  systemic  or  class  type 
discrimination  and  the  contractor's  establishment  has  not 
been  reviewed  in  the  two  years  prior  to  the  filing  of  the 
complaint . 

(b)  Investigative  Priority:   In  scheduling  complaints  for 
investigation,  the  AO/FO  should  take  immediate  action  on  any 
complaint  alleging  retaliation  or  irreparable  injury  for 
filing  a  complaint  with  OFCCP,  or  for  assisting  in  an  OFCCP 
compliance  review,  complaint  investigation,  or  enforcement 
action.   (See  41  CFR  60-1.32,  60-250.51,  and  60-741.51). 

The  AO/FO  should  also  take  immediate  action  on  complaints 
from  job  applicants. 

6F01       THE  INVESTIGATIVE  PLAN 

(a)   Purpose  of  Plan:   Every  complaint  investigation  should  have 
a  plan.   The  investigative  plan  serves  as  a  checklist  or 
road  map  for  the  conduct  of  the  investigation.   While  every 
step  along  the  way  may  not  be  identified,  the  plan  should 
contain  .the  major  actions  to  be  taken.   Because  each 
complaint  is  based  on  a  unique  set  of  factual  circumstances, 
so  too  must  the  plan  be  tailored  to  the  particular  cir- 
cumstances described  in  the  complaint.   It  should  be 
recognized  that  the  plan  is  subject  to  modification  based  on 
new  or  revised  information.   Experience  in  some  OFCCP 
offices  has  shown  that  a  more  useful  and  comprehensive  plan 
results  when  the  assigned  EOS  has  discussed  the  complaint 
with  his/her  supervisor  or  with  other  EOSs  in  a  structured 
meeting . 
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(b)  Content:  It  is  not  intended  here  to  specify  every  item 
contained  in  a  plan.  However,  most  investigations  will 
encompass  and  most  plans  should  contain  or  provide  for: 

o    A  complete  list  of  the  allegations  in  the  complaint; 

o    Interviewing  the  complainant; 

o  Obtaining  the  necessary  Privacy  Act  and  medical 
releases; 

o    A  list  of  management  officials  (by  name  or  position)  to 
be  interviewed; 

o  A  list  of  nonmanagement  individuals  (by  name  or 
position)  and  other  complainant  witnesses  to  be 
interviewed; 

o    A  list  of  the  kinds  of  company  records  to  be  reviewed; 

o    Onsite  facility  visit; 

o    The  possible  need  for  a  third  party  medical  opinion  in 
a  Section  503/38  U.S.C.  2012  complaint; 

o    The  possible  need  for  contact  with  the  local  VETS 
office  in  a  38  U.S.C.  2012  complaint; 

o    Questions  or  information  needed  based  on  sections  6F02, 
6F03,  or,  6F04  below,  as  appropriate. 

6F02       EXECUTIVE  ORDER  COMPLAINT  INVESTIGATIONS 

Complaints  filed  under  Executive  Order  11246,  as  amended,  are 
investigated  using  the  same  principles  and  methods  as  are  used  in 
conducting  the  onsite  aspects  of  a  supply  and  service  compliance 
review.   Therefore,  the  EOS  should  determine,  from  a  review  of 
the  complaint,  what  specific  personnel  activity  gave  rise  to  the 
complaint;  and  then  refer  to  Chapters  3  and  7  of  this  Manual  for 
guidance  on  investigative  techniques  and  theories  of  employment 
discrimination  to  use  in  developing  the  investigative  plan  and 
conducting  the  investigation. 

6F03       SECTION  503  COMPLAINT  INVESTIGATIONS 

(a)   Special  Investigative  Guidelines:   Appendix  A  contains  a  set 
of  investigation  guidelines  to  assist  EOSs  in  investigating 
complaints  brought  by  individuals  with  handicaps.   These 
guidelines  discuss  in  detail  the  elements  of  a  503/2012 
complaint  filed  by  an  individual  with  a  handicap;  the 
complainant's  qualifications  to  perform  the  job;  the 
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complainant's  qualifications  to  perform  the  job  if 
reasonably  accommodated;  and  whether  the  complainant  was 
reasonably  accommodated.   These  should  be  used,  as 
appropriate,  in  developing  the  investigative  plan  and 
conducting  the  investigation.   Also,  at  Appendix  B,  see  the 
list  of  publications  on  Handicap/Veterans1  issues. 

(b)  Obtaining  Medical  Documentation:   In  investigating  com- 
plaints under  Section  503,  often  it  will  be  necessary  to 
obtain  medical  records  pertaining  to  the  complainant.   For 
example,  medical  records  may  be  needed  to  establish  hand- 
icapped status,  or  to  determine  what  accommodation  might  be 
appropriate.   Physicians  and  medical  treatment  facilities 
usually  will  require  a  medical  release  before  providing 
medical  information  to  OFCCP .   The  complaint  form,  CC-4, 
contains  a  general  medical  release.   However,  if  the 
complainant  has  altered  the  CC-4  medical  release,  if  the 
physician  or  medical  facility  refuses  to  honor  the  signed 
CC-4  as  a  release,  or  if  the  complaint  was  not  filed  on  a 
CC-4,  then  the  EOS  should  obtain  the  complainant's  signature 
on  a  medical  release  (Figure  6-13). 

(c)  Third  Party  Medical  Opinion:   Often  there  may  be  a  dif- 
ference of  opinion  between  the  complainant's  medical 
practitioner  and  the  contractor's  medical  representative. 
Assistance  in  resolving  such  differences  of  opinion  can  be 
obtained  from  the  regional  office  of  the  Office  of  Workers' 
Compensation  District  Medical  Director/Advisor.   This  office 
maintains  a  list  of  consultants  who  are  experts  in 
medical/occupational  matters.   When  such  consultants  are 
used,  the  invoice  for  the  services  should  be  sent  to  the 
AO/FO  which  will  submit  it,  with  a  brief  explanatory 
memorandum  indicating  that  the  services  were  performed,  to 
the  OFCCP  NO,  Attn:  Management  Support  Staff. 

(1)  Medical  Examination:   When  there  is  a  difference  of 
opinion  regarding  the  complainant's  medical  condition, 
a  third-party  medical  opinion  should  be  obtained.   In 
this  instance,  no  previously  obtained  medical  documen- 
tation should  be  provided  to  the  practitioner;  this 
will  help  to  ensure  that  the  new  opinion  is  not  swayed 
by  the  opinion  of  others.. 

(2)  Ability  to  Perform  the  Job:   When  there  is  a  difference 
of  opinion  regarding  the  complainant's  ability  to 
perform  the  job,  with  or  without  accommodation,  a 
third-party  opinion  should  be  obtained.   Generally,  a 
vocational  or  occupational  specialist  will  be  most 
helpful  in  this  situation.   In  this  instance,  the  EOS 
should  provide  the  consultant  with  documentation 
regarding  the  disabling  condition.   In  addition,  the 
consultant  should  be  provided  a  thorough  description  of 
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the  work  site  and  the  job  duties  involved;  this 
information  should  not  be  based  solely  on  the  contrac- 
tor's official  documents  or  oral  statements,  but  should 
include  what  the  EOS  has  personally  observed  and 
determined  during  the  onsite  investigation  (6F07 
below) .   Figure  6-14  provides  a  sample  letter  for 
arranging  the  appointment  for  the  complainant . 

6F04       38  U.S.C.  2012  COMPLAINT  INVESTIGATIONS 

(a)  General:   Complaints  filed  under  38  U.S.C.  2012  may  be  from 
special  disabled  veterans  (see  41  CFR  60-250.2,  "Disabled 
veteran")  or  veterans  of  the  Vietnam  era  (see  41  CFR  60- 
250.2,  "Veteran  of  the  Vietnam  era").   In  addition,  an 
individual  filing  as  a  special  disabled  veteran  must  be 
"qualified,"  that  is,  capable  of  performing  a  particular 
job,  with  reasonable  accommodation  to  his  or  her  disability 
(41  CFR  60-250.2,  "Qualified  disabled  veteran").   The 
definition  of  special  disabled  veteran  has  been  amended  by 
Pub.  L.  96-466  (1980);  Section  309  (1)  and  (2)  of  Pub.  L. 
97-306  (1982)  and  Pub.  L.  98-223  (1984)  since  publication  of 
the  regulations.   In  reviewing  a  complaint  filed  under  38 
U.S.C.  2012  and  in  discussing  it  with  the  complainant,  the 
EOS  should  clearly  distinguish  and  determine  whether  the 
complainant  believes  the  alleged  discriminatory  treatment 
was  based  on  his  or  her  status  as  a  Vietnam  era  veteran,  or 
based  on  a  disabling  condition  attributable  to  his  or  her 
veteran  status  (peace  or  war) .   This  distinction  is  impor- 
tant, for  it  will  determine  the  nature  of  the  investigation. 

(b)  Qualified  Special  Disabled  Veteran:   In  investigating  this 
type  of  complaint,  the  EOS  should  follow  the  procedures  for 
a  Section  503  complaint  discussed  at  6F03,  above. 

(c)  Vietnam  Era  Veteran:   In  investigating  this  type  of  com- 
plaint, the  EOS  should  focus  on  the  preemployment  or 
personnel  practices,  as  appropriate,  which  might  indicate 
that  the  complainant's  veteran  status  was  taken  into 
consideration  in  a  manner  which  resulted  in  discriminatory 
treatment.   In  this  instance,  it  is  the  complainant's 
veteran  status,  per  se,  which  must  be  carefully  related  to 
the  personnel  action  at  issue. 

(d)  State  Employment  Service:   State  employment  services  have 
special  responsibilities  regarding  qualified  special 
disabled  veterans  and  veterans  of  the  Vietnam  era  (41  CFR 
60-250.33).   The  local  offices  usually  have  a  representative 
who  deals  primarily  with  veterans'  matters.   The  EOS  should 
contact  the  local  employment  service  veterans'  representa- 
tive for  any  pertinent  information  regarding  both  the 
complainant  and  the  contractor. 
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(e)   POL  Veterans  Employment  and  Training  Services  (VETS):   Each 
DOL  RO  has  a  VETS  office.   The  EOS  should  contact  that 
office,  in  accordance  with  regional  procedures,  to  obtain 
any  information  which  may  be  pertinent  to  the  complaint. 
For  example,  the  complainant  may  have  contacted  the  VETS 
office  prior  to  filing  the  complaint;  as  a  consequence,  the 
VETS  office  may  have  useful  information  based  on  its  contact 
with  the  complainant  and  possibly  the  contractor  as  well. 

6F05       INITIAL  INTERVIEW  WITH  THE  COMPLAINANT 

(a)  General :   The  information  provided  on  the  complaint  form  is 
generally  insufficient  for  purposes  of  conducting  a  proper 
investigation.   Before  going  onsite,  the  EOS  should  contact 
the  complainant  to  establish  a  mutually  agreeable  time  and 
place  to  conduct  an  interview.   The  interview  should  be 
conducted  in  person  unless  compelling  circumstances  preclude 
doing  so.   In  these  instances  the  interview  can  be  conducted 
by  telephone.   If  the  complainant  resides  outside  the  area 
covered  by  the  AO/FO,  and  the  EOS  and  his  or  her  supervisor 
believe  that  a  face-to-face  interview  is  necessary,  the 
appropriate  OFCCP  RO  should  be  contacted  to  conduct  the 
interview.   All  necessary  and  appropriate  information  should 
be  provided  to  the  RO  conducting  the  interview.   When  no 
personal  interview  takes  place  at  anytime  during  the 
investigation,  this  fact  should  be  recorded  with  the  reason 
for  it . 

(b)  The  Interview:   The  interview  plan  prepared  by  the  EOS 
should  contain  specific  questions  tailored  to  obtain  the 
necessary  information  to  support  or  refute  the  complainant's 
allegations.   Examples  of  the  types  of  information  to  be 
considered  are: 

o    Name(s)  of  contractor  officials  who  allegedly  dis- 
criminated; 

o    Name(s)  of  employee(s)  who  may  have  witnessed  the 
alleged  act(s) ; 

o    Detailed  circumstances  surrounding  the  act(s); 

o    Description  of  the  contractor's  personnel  policies  and 
practices  related  to  the  employment  action  at  issue; 

o    The  explanation  given  by  the  contractor  to  the  com- 
plainant for  the  action; 

o    Copies  of  personnel  policies,  job  advertisements,  job 
descriptions,  etc. 
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Additional  interview  elements  and  guidance  for  Executive  Order 
complaints  may  be  found  in  Chapters  3  and  7;  and  for  complaints 
from  individuals  with  handicaps,  in  Appendix  A. 

6F06       NOTIFYING  THE  CONTRACTOR  OF  THE  ONSITE  INVESTIGATION 

When  the  investigative  plan  has  been  completed,  and  modified 
based  on  any  additional  information  obtained  during  the  initial 
interview  with  the  complainant,  arrangements  should  be  made  for 
the  onsite  visit.   The  EOS  should  telephone  the  contractor  and 
speak  with  the  individual  who  will  represent  the  contractor 
during  the  onsite  visit.   The  EOS  should  advise  the  representa- 
tive that:  (1)  there  should  be  an  entrance  conference  with  the 
facility's  senior  officer  (or  designee)  to  outline  the  investiga- 
tive process,  what  will  be  done  onsite,  and  estimate  how  many 
days  the  visit  will  take;  (2)  certain  records  should  be  available 
for  review  (be  as  specific  as  possible);  and  (3)  named  (or  use 
position  title)  management  employees  should  be  available  for 
interviewing.   Establish  a  mutually  agreeable  date  for  beginning 
the  visit.   A  letter  confirming  the  onsite  visit  must  be  sent 
(Figure  6-15).   The  letter  must  include  notification  that  1-9 
forms  will  be  inspected,  therefore  it  must  be  sent  so  as  to  reach 
the  contractor  at  least  three  days  prior  to  the  visit.   (See 
Chapter  3 . ) 

6F07       ONSITE  INVESTIGATION 

(a)  General:   The  onsite  investigation  must  be  conducted  in  a 
manner  which  conveys  the  objectivity  and  fact  finding  intent 
of  the  EOS.   The  focus  of  the  EOS ' s  activity  must  be  on  the 
complainant's  allegations  and  the  personnel  actions  which 
gave  rise  to  them.   The  records  being  reviewed  and  the 
interviews  being  conducted  should  provide  information 
clearly  related  to  the  issues  raised  in  the  complaint.   For 
example,  an  Executive  Order  complaint  alleging  discrimina- 
tion against  Blacks  will  require  an  approach  generally 
analogous  to  that  used  in  a  supply  and  service  compliance 
review  (see  Chapters  3  and  7),  while  a  complaint  alleging 
handicap  discrimination  will  require  an  approach  which 
focuses  on  the  physical  and/or  mental  condition  and  ability 
of  the  complainant  as  they  relate  to  the  job  in  question  and 
the  contractor's  obligation  to  provide  reasonable  accommoda- 
tion. 

(b)  Entrance  Conference:   The  entrance  conference  with  the 
facility's  senior  of f icial/designee  sets  the  stage  for  the 
entire  visit.   Being  well  organized  and  non judgmental  will 
contribute  to  the  impression  that  the  EOS  is  a  fact  finder 
and  not  a  prosecutor.   The  EOS  should  discuss  at  least:  (1) 
the  investigative  process;  (2)  what  will  be  done  onsite;  (3) 
an  estimate  of  the  length  of  the  visit;  (4)  the  need  to 
inspect  the  1-9  forms;  and  (5)  a  mutually  agreeable  day  and 
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time  for  an  exit  conference.   Inasmuch  as  the  contractor  was 
previously  provided  a  copy  of  the  complaint  and  informed  of 
the  Order/Act  under  which  it  was  filed,  there  is  no  need  to 
repeat  that  information.   However,  the  EOS  should  be 
prepared  to  respond  to  any  questions  regarding  them. 
Experience  has  shown  that  most  senior  officials  will  leave 
to  their  representative  the  details  of  arranging  interviews 
and  record  reviews.   However,  the  EOS  should  be  prepared  to 
discuss  these  matters  if  called  upon  to  do  so  by  the 
official . 

(c)  Facility  Tour:   A  tour  of  the  contractor's  establishment 
should  be  conducted  during  the  early  stages  of  the  onsite 
investigation.   In  the  instance  of  a  complaint  of  an 
individual  with  a  physical  handicap,  the  EOS  should  note 
(and  possibly  diagram)  the  physical  setting  of  the  job  in 
question  and  the  activities  of  employees  performing  similar 
duties  in  that  setting.   In  the  instance  of  an  Executive 
Order  complaint  brought,  for  example,  by  a  woman,  the  EOS 
should  note  the  presence  or  absence  of  women  in  the  work 
area  or  job  positions  at  issue.   There  may  be  situations 
where  a  tour  might  be  unnecessary,  for  example,  when  the 
alleged  discriminatory  act  involves  the  contractor's  medical 
leave  practices  as  they  apply  to  pregnancy.   As  indicated  by 
these  examples,  the  EOS  is  viewing  specific  work  areas  for 
the  specific  purpose  of  gaining  knowledge  about  the  job  at 
issue.   If  it  is  not  overly  intrusive,  the  EOS  may  speak 
briefly  and  informally  with  employees  at  their  work  stations 
to  get  an  understanding  of  the  job  process  if  this  informa- 
tion is  pertinent  to  the  investigation. 

(d)  Interviewing : 

(1)  General :   This  section,  "Interviewing,"  is  not  intended 
to  teach  the  EOS  how  to  interview  witnesses.   Rather, 
it  is  intended  to  reflect  current  OFCCP  policies 
regarding  the  mechanics  of  the  process.   Also,  because 
interviewing  is  the  most  personal  process  undertaken  in 
the  investigation,  it  is  essential  that  the  EOS 
maintain  a  high  degree  of  objectivity. 

(2)  Informing  the  Witness:   At  the  outset  of  an  interview, 
each  individual  should  be  told  that  he/she  will  be 
shown  and  asked  to  sign  a  statement  containing  their 
answers  to  the  questions  asked.   The  interviewee's  home 
address  and  telephone  number  should  be  requested  in 
case  it  becomes  necessary  to  clarify  any  matters  at  a 
later  date.   The  EOS  should  enter  the  following  phrase 
above  the  space  where  the  interviewee  will  sign,  "I 
have  read  the  above  and  it  is  true."   In  addition,  the 
EOS  should  clearly  inform  the  individual  that  it  is 
against  the  law  for  the  contractor  to  take  any  retalia- 
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tory  action  or  to  intimidate  them  for  participating  in 
the  interview. 

(3)  Interview  Notes:   The  EOS  should  start  with  a  list  of 
questions  developed  prior  to  the  onsite.   This  list, 
with  the  interviewee's  responses  noted,  comprise  the 
"interview  notes."   Follow-up  questions  and  answers 
should  be  added  to  the  notes  as  the  interview  progres- 
ses.  At  the  end  of  the  interview,  the  individual's 
name  should  be  printed  or  typed  on  the  list  and  he  or 
she  should  sign  it.   As  stated  above,  the  EOS  should 
also  attempt  to  obtain  the  individual's  address  and 
telephone  number.   If  the  interviewee  refuses  to  sign 
the  notes,  the  EOS  should  note  the  refusal. 

(4)  Management  and  Supervisory  Officials/Witnesses: 
"Management"  or  "supervisory"  employees  refers  to  bona 
fide  executive  employees  who  are  exempt  from  the 
provisions  of  the  Fair  Labor  Standards  Act  pursuant  to 
29  U.S.C.  213(a)(1)  and  29  CFR  541.1.   When  these 
employees  are  interviewed,  they  may  be  speaking  not 
only  for  themselves,  but  also  for  the  contractor,  for 
example,  a  management  employee  when  he/she  is  describ- 
ing personnel  policies  of  the  contractor  that  he  or  she 
is  responsible  for  enforcing.   On  the  other  hand,  a 
management  employee  who  is  filing  a  complaint  about  his 
or  her  own  employment  is  not  speaking  on  behalf  of  the 
contractor. 

(5)  Presence  of  Management  Employees :   Contractor  represen- 
tatives, including  attorneys,  may  be  present  at 
interviews  of  management  and  supervisory  employees  when 
such  employees  are  being  interviewed  in  their  official 
capacity.   In  conducting  such  interviews  in  the 
presence  of  a  contractor  representative,  the  EOS  should 
explain  that  the  presence  of  the  representative  means 
that  the  contractor  acknowledges  that  the  interviewee 
speaks  on  its  behalf  and  that  his  or  her  statements 
regarding  policies  and  actions  may  fairly  be  treated  as 
those  of  the  contractor.   The  fact  that  this  explana- 
tion was  made  should  be  noted  in  the  EOS ' s  interview 
notes . 

(6)  Other  Employees/Witnesses:   It  is  the  policy  of  OFCCP 
to  interview  privately  contractor  employees  who  are  not 
management  or  supervisory  employees.   This  helps  to 
ensure  that  such  employees  are  free  from  any  possible 
intimidation  or  retaliation.   Should  a  contractor 
object  to  the  EOS ' s  attempt  to  privately  interview 
employees  on  its  premises,  the  EOS  should  undertake  to 
conduct  the  interview  away  from  the  contractor's 
facility. 
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(e)  Documentary  Evidence  and  Records : 

(1)  Policies  and  Practices:   The  EOS  should  obtain  copies 
of  all  documents  which  explain  any  policy  or  practice 
that  bears  on  the  allegations  in  the  complaint.   For 
example,  when  job  requirements  are  not  written  or  the 
written  material  is  not  current,  the  EOS  should  request 
that  the  contractor  provide  a  written  statement  of 
facts  or  conditions  currently  in  effect. 

(2)  Relevance :   The  EOS  should  only  obtain  copies  of 
written  material  which  is  relevant  to  the  complaint. 
For  example,  a  complaint  which  alleges  discriminatory 
discharge,  which  the  contractor  states  was  due  to  poor 
performance,  will  require  copies  of  performance 
evaluations  and  written  notices  from  the  complainant's 
supervisor,  but  not  a  copy  of  the  complete  personnel 
file. 

(3)  Medical  Releases:   In  the  instance  of  a  complaint 
involving  handicap  discrimination  in  which  it  is 
alleged  that  the  contractor's  medical  officer  played  a 
role  in  the  action  at  issue,  the  EOS  should  obtain  a 
medical  release  from  the  complainant  before  going 
onsite.   This  will  make  it  easier  to  obtain  the 
contractor's  medical  records  of  the  complainant. 

(f)  Exit  Conference:   Upon  completion  of  the  onsite  investiga- 
tion, the  EOS  should  conduct  an  exit  conference  with  the 
facility's  senior  of f icial/designee  (preferably  the  same 
person  who  was  at  the  entrance  conference).   At  this 
meeting,  the  EOS  should  present  a  summary  of  any  violations 
and  document  rebuttal  arguments  made  by  the  contractor.   The 
EOS  should  emphasize  that  the  findings  are  preliminary  and 
that  no  final  conclusions  will  be  drawn  until  the  analysis 
of  all  data  collected  is  complete,  and  each  allegation  is 
either  affirmed  or  refuted.   At  his  or  her  own  discretion, 
the  EOS  may  remind  the  contractor  that  it  still  has  the 
opportunity  to  attempt  to  resolve  the  complaint  to  the 
satisfaction  of  the  complainant.   The  contractor  should  be 
informed  of  the  approximate  length  of  time  it  will  take  to 
complete  the  offsite  analysis.,  prepare  the  investigative 
report,  and  issue  the  Notification  of  Results  of  Investiga- 
tion . 

6G         INVESTIGATIVE  REPORT 

A  written  investigative  report  is  required  in  all  instances  in 
which  an  onsite  investigation  is  conducted.   Appendix  C  contains 
the  format  for  this  report.   In  writing  this  report,  the  EOS 
should  avoid  expressing  personal  opinions  and  should  avoid 
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including  extraneous  matters  not  related  to  the  issues  of  the 
complaint.   The  EOS  should  make  every  effort  to  present  factual 
information  and  the  basis  for  it. 

6H  NOTIFICATION  OF  RESULTS  OF  INVESTIGATION  (NRI) 

6H00       WHEN  USED 

A  NRI  is  prepared  if  the  complaint  is  still  unresolved  by  the 
time  the  investigative  report  is  completed.   If,  during  the 
interval  of  time  between  the  exit  conference  (6F07(f))  and  the 
onset  of  the  preparation  of  the  NRI,  the  AO/FO  is  informed  of  a 
resolution  of  the  complaint  satisfactory  to  the  complainant,  the 
NRI  is  not  to  be  prepared. 

6H01       SIGNATURE  AND  PROCEDURES 

The  NRI  should  be  prepared  for  the  signature  of  the  ARA  or  his  or 
her  designee.   After  being  signed,  the  original  NRI  is  to  remain 
in  the  case  file;  copies  of  the  NRI  are  to  be  issued  to  the  com- 
plainant and  the  contractor  with  a  letter  of  transmittal,  sent 
certified  mail,  return  receipt  requested.   Formats  for  the  two 
types  of  NRIs  (no  violation/violation)  are  included  in  Figures 
6-16  and  6-17. 

6H02       NOTICE  TO  LABOR  UNION  (VIOLATION) 

Where  remedy  for  a  finding  of  violation  would  require  a  change  in 
or  otherwise  affect  a  collective  bargaining  agreement  (CBA) 
between  the  contractor  and  a  union  or  require  the  award  of  retro- 
active seniority  where  seniority  is  governed  by  a  CBA,  the  union 
will  be  notified  of  the  particular  violation,  and  will  be  invited 
to  participate  in  its  conciliation  (see  Sections  8C,  7F06  and 
7F06A) .   Where  the  union  declines  to  participate  or  to  sign  the 
CA,  that  fact  will  be  noted  in  paragraph  1  of  the  CA  (see  Section 
8F01 (b)(2)  and  (e) )  and  the  Nonadmissions  Clause  will  be  omitted. 

61         CONCILIATION  OF  THE  COMPLAINT  (VIOLATION) 

6100       SETTLEMENT  BEFORE  COMPLETION  OF  INVESTIGATION 

The  EOS  should  be  prepared  to  discuss  settlement  at  any  stage  of 
the  investigation  as  long  as  there  is  sufficient  evidence  to 
ensure  that  there  is  a  violation,  and  the  settlement  will  provide 
a  just  resolution  of  the  violations.   Before  engaging  in  concil- 
iation discussions,  the  EOS  should  advise  the  contractor  that: 

(1)  there  is  no  prejudice  to  the  position  of  the  contractor  for 
participating  in  conciliation  sessions  prior  to  completion  of  the 
investigation,  or  for  not  participating  in  the  discussions;  and 

(2)  the  Government's  participation  in  conciliation  sessions  is 
not  to  be  construed  as  a  waiver  of  the  Government's  right  to 
proceed  to  a  formal  Notification  of  Results  of  Investigation  if 
the  conciliation  sessions  are  unsuccessful.   Any  agreement 
reached  is  subject  to  review  and  approval  by  the  ARA  or  his  or 
her  designee. 

Revised  5-25-90 
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(a)  Conciliation  Meeting:   The  conciliation  meeting  is  the 
method  by  which  the  Government  attempts  to  obtain  voluntary 
compliance  with  the  Order/Acts,  and  therefore  participation 
is  limited  to  Government  and  contractor  officials.   Thus, 
the  complainant  is  not  a  party  to  the  meeting.   However,  the 
EOS  should  keep  the  complainant  informed  of  the  progress  of 
the  meeting(s),  in  order  to  gather  further  input  and  to 
discuss  proposed  settlements . 

(b)  Reasonable  Settlement:   If  the  AO/FO  believes  it  has  arrived 
at  a  reasonable  settlement,  which  the  complainant  accepts, 
the  contractor  will  acknowledge  its  responsibility  to 
fulfill  the  settlement  by  signing  a  conciliation  agreement. 
ARAs  are  hereby  granted  authority  to  modify  paragraphs  1 
through  7  of  the  General  Provisions  of  the  conciliation 
agreement,  as  appropriate,  to  fit  the  settlement  of  the 
complaint.   As  provided  elsewhere,  the  mandatory  enforcement 
clause  (paragraph  8)  may  not  be  modified  in  any  way  without 
the  express  prior  approval  of  the  OFCCP  Director.   The 
Specific  Provisions,  Part  II,  and  Reporting,  Part  III,  would 
be  written  to  reflect  proper  settlement  and  follow-up  on  the 
complaint.   If  the  complainant  will  not  accept  what  the 
AO/FO  considers  to  be  a  reasonable  settlement,  the  AO/FO  may 
cease  its  efforts  on  behalf  of  the  complainant,  but  must 
nevertheless  obtain  from  the  contractor  correction  of  any 
policies  or  practices  (e.g.,  maternity  leave  policy)  which 
caused  the  discrimination.   The  steps  in  accomplishing  this 
are  as  follows:   (1)  the  AO/FO  should  request  that  the 
contractor  submit  in  writing,  to  the  AO/FO,  a  full  statement 
of  its  agreed  upon  settlement  to  be  maintained  in  the  case 
file;  (2)  the  AO/FO  is  to  notify  the  complainant,  in 
writing,  of  the  full  details  of  the  settlement  and  request  a 
written  reply  accepting  or  rejecting  the  settlement;  (3)  if 
the  AO/FO  considers  the  offered  settlement  to  be  reasonable, 
and  the  complainant  persists  in  refusing  to  accept  it,  the 
AO/FO  should  cease  its  efforts  on  behalf  of  the  complainant 
and  close  the  case  file,  and  should  obtain  from  the  contrac- 
tor a  CA  resolving  all  discriminatory  policies  and  prac- 
tices . 

6J         ENFORCEMENT 

If  any  matter  raised  in  the  NRI  violation  cannot  be  resolved 
through  conciliation  with  the  contractor,  it  should  be  processed 
for  enforcement.   Refer  to  Chapter  8. 
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Figure  6-1 

AO/FO  LETTER  TO  CONTRACTOR  FORWARDING 
SECTION  503/38  U.S.C.  2012  EMPLOYEE  COMPLAINT 

Certified  Mail,  Return  Receipt  Requested 

Dear  (name  of  contractor) : 

We  wish  to  notify  you  that  the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  has  received  a  complaint  (copy 
enclosed)  filed  under  the  provisions  of  (Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended) (the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012). 

This  office  has  been  assigned  this  complaint  for  investigation 
under  the  Act  and  OFCCP 's  regulations  (41  CFR  Part  60-741/60-250, 
copy  enclosed),  which  require  that  Federal  contractors  and  sub- 
contractors with  a  contract  (in  excess  of  $2500) (of  $10,000  or 
more)  take  affirmative  action  to  employ  and  advance  in  employment 
(qualified  individuals  with  handicaps) (qualified  special  disabled 
and  Vietnam  Era  veterans). 

As  required  by  our  regulations,  please  retain  full  and  accurate 
records  relevant  to  this  complaint  and  ensure  that  there  is  no 
retaliation  against  the  complainant  (41  CFR  60-741.51  and  .52/60- 
250.51  and  .52).   Also,  our  regulations  require  that  the  com- 
plaint and  all  actions  taken  with  regard  to  it  shall  be  kept  con- 
fidential (41  CFR  60-741.26/60-250.26). 

You  are  offered  the  opportunity  by  our  regulations  to  attempt  to 
resolve  this  complaint  under  an  internal  review  procedure  [41  CFR 
60-741. 26(b)/60-250. 26(b) ] .   If  you  have  such  a  procedure  and 
wish  to  use  it,  please  immediately  notify  us  in  writing  and  we 
will  defer  scheduling  an  investigation  for  60  days. 

If  you  are  successful  in  internally  resolving  the  complaint  to 
the  satisfaction  of  the  complainant,  we  will  need  verification 
from  the  complainant.   However,  OFCCP  reserves  the  option  to 
conduct  its  own  investigation  if,  in  its  judgment,  the 
circumstances  warrant.   If  you  do  not  intend  to  attempt  to 
resolve  this  complaint  internally,  please  notify  us  of  this 
within  10  days.   In  this  instance,  we  will  schedule  the  complaint 
for  investigation.   During  an  investigation  we  may  examine  your 
current  Affirmative  Action  Program  required  under  41  CFR  60- 
741.5/60-250.5. 

This  letter  is  neither  a  prejudgment  of  the  issues  nor  an  indica- 
tion that  your  company  has  violated  any  law,  but  is  rather  an 
effort  to  resolve  this  matter  as  expeditiously  as  possible. 
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Figure  6-1 


Please  contact  (AOD/FOD/EOS  name)  at  (telephone  #)  if  you  have 
any  questions . 


Sincerely, 


AOD/FOD 


Enclosures:     1.    Complaint  of  (name)    (CAS  #) 

2.    Regulations 
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Figure  6-2 

AO/FO  LETTER  TO  SECTION  503/38  U.S.C.  2012 
EMPLOYEE  COMPLAINANT  ON  REFERRAL  FOR  INTERNAL  REVIEW 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)    (CAS  #) 

Dear  (name  of  complainant) : 

This  is  to  acknowledge  our  receipt  of  your  complaint  against  the 
above  contractor.   Your  complaint  has  been  assigned  to  this 
office  for  investigation. 

Before  scheduling  an  investigation,  our  regulations  require  that 
the  contractor  be  given  60  days  to  attempt  to  resolve  your 
complaint  through  its  internal  review  procedures .   The  purpose  of 
this  procedure  is  to  permit  the  contractor  to  examine  thoroughly 
the  issues  raised  by  your  complaint,  and  then  try  to  reach  a 
resolution  that  is  satisfactory  to  you. 

The  contractor  has  been  notified  that  it  has  the  opportunity  to 
attempt  to  resolve  your  complaint  and  has  been  asked  to  inform  us 
within  10  days  whether  it  will  make  this  effort.   We  will  inform 
you  of  the  contractor's  response. 

We  have  also  advised  the  contractor  that  our  regulations  require 
that  all  relevant  records  be  retained,  that  there  is  to  be  no 
retaliation  against  you,  and  that  this  matter  is  to  be  treated  as 
confidential . 

Please  keep  us  advised  of  any  change  in  your  address  or  telephone 
number.   If  you  have  any  questions,  you  may  contact  (AOD/FOD/EOS 
name)  at  (telephone  #) . 

Sincerely, 


AOD/FOD 
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Figure  6-3 


AO/FO  LETTER  TO  CONTRACTOR  CONFIRMING 
USE  OF  INTERNAL  REVIEW  PROCEDURE 


Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  of  (name)     (CAS  #) 

Dear  (name  of  contractor) : 

Thank  you  for  your  (letter)  (telephone  call)  of  (date)  in  which 
you  informed  us  that  you  will  use  your  internal  review  procedure 
in  an  attempt  to  resolve  the  above  complaint.   We  will  defer 
scheduling  an  investigation  of  the  complaint  for  60  days  from  the 
date  you  received  our  letter  of  (date  of  Figure  6-1  letter) . 

Please  keep  us  advised  of  the  progress  of  your  internal  review. 
We  have  advised  the  complainant  that  you  will  attempt  to  resolve 
the  complaint  through  your  internal  review  procedure. 

By  the  end  of  the  60  day  period,  please  provide  us  with  a  written 
summary  of  the  results  of  the  review. 

We  appreciate  your  cooperation  in  attempting  to  resolve  this 
complaint  expeditiously. 

Sincerely, 


AOD/FOD 
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Figure  6-4 


AO/FO  LETTER  TO  SECTION  503/38  U.S.C.  2012 

EMPLOYEE  COMPLAINANT  CONFIRMING  CONTRACTOR'S 

USE  OF  INTERNAL  REVIEW  PROCEDURE 


Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)     ( CAS  # ) 

Dear  (name  of  complainant) : 

This  is  to  inform  you  that  the  above  company  will  use  its 
internal  review  procedure  to  attempt  a  resolution  of  your  com- 
plaint.  We  have  advised  the  company  that  we  are  informing  you  of 
this  procedure.   Should  the  company  contact  you,  we  urge  your 
cooperation  in  this  matter. 

As  we  stated  in  our  letter  to  you  of  (date  of  Figure  6-2  letter) 
the  contractor  has  60  days  to  attempt  to  resolve  your  complaint. 
We  have  asked  the  contractor  to  provide  us  a  written  report  of 
its  efforts  by  the  end  of  the  60  day  period.   If,  before  the  end 
of  this  period,  a  resolution  is  reached  satisfactory  to  you, 
please  let  us  know  immediately,  preferably  in  writing. 

If,  however,  a  resolution  satisfactory  to  you  has  not  been 
reached  by  the  end  of  the  60  day  period,  we  will  schedule  your 
complaint  for  investigation. 

If  you  have  any  questions  please  contact  (name)  at  (telephone  #) . 

Sincerely, 


AOD/FOD 
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Figure  6-5 

AQ/FO  LETTER  TO  CONTRACTOR  WHO 
WILL  NOT  USE  INTERNAL  REVIEW  PROCEDURE 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  of  (name)     (CAS  #) 

Dear  (name  of  contractor) : 

This  confirms  (your  letter)  (or  telephone  conversation)  of  (date) 
in  which  you  stated  that  you  will  not  use  an  internal  review  pro- 
cedure to  attempt  resolution  of  the  above  complaint.   We  will, 
therefore,  schedule" this  complaint  for  investigation.   An  Equal 
Opportunity  Specialist  Will  contact  you  to  arrange  an  appointment 
to  see  you. 

If  you  wish  to  submit  a  statement  of  position  or  evidence  per- 
taining to  the  complaint,  such  material  will  be  included  in  the 
case  file  and  will  be  considered  when  the  complaint  is  investi- 
gated. 

Sincerely, 


AOD/FOD 
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Figure  6-6 


AO/FQ  LETTER  TO  SECTION  503/38  U.S.C.  2012 
EMPLOYEE  COMPLAINANT  INFORMING  THAT 
CONTRACTOR  WILL  NOT  USE  INTERNAL  REVIEW  PROCEDURE 


Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)   ( CAS   # ) 

Dear  (name  of  complainant) : 

This  is  to  inform  you  that  the  above  company  has  informed  us  that 
it  does  not  wish  to  use  an  internal  review  procedure  to  attempt 
resolution  of  your  complaint.   We  will,  therefore,  schedule  your 
complaint  for  investigation.   An  Equal  Opportunity  Specialist 
will  be  in  touch  with  you  to  arrange  an  appointment  to  discuss 
the  complaint . 

Please  be  sure  to  keep  us  advised  of  any  change  in  your  address 
or  telephone  number. 

Sincerely, 


AOD/FOD 
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Figure  6-7 

AO/FO  LETTER  TO  CONTRACTOR  CONFIRMING  COMPLAINT 
RESOLUTION  DURING  60-DAY  INTERNAL  REVIEW  PERIOD 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  of  (name)   ( CAS   # ) 

Dear  (name  of  contractor) : 

This  confirms  (your  letter)  (our  telephone  conversation)  of 
(date)  in  which  you'  stated  that  the  above  complaint  has  been  re- 
solved to  the  satisfaction  of  the  complainant.   We  have  been  in 
contact  with  the  complainant  who  has  stated  there  has  been  a 
satisfactory  resolution  of  the  complaint. 

We  appreciate  your  efforts  in  resolving  this  matter. 

Sincerely, 


AOD/FOD 
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Figure  6-8 

AO/FO  LETTER  TO  SECTION  503/38  U.S.C.  2012 
EMPLOYEE  COMPLAINANT  CONFIRMING  COMPLAINT 
RESOLUTION  DURING  60-DAY  INTERNAL  REVIEW  PERIOD 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)   ( CAS   # ) 

Dear  (name  of  complainant) : 

This  is  to  confirm  (your  letter)  (our  telephone  conversation)  of 
(date)  in  which  you  stated  that  your  complaint  against  the  above 
company  has  been  resolved  to  your  satisfaction. 

If  you  are  satisfied  with  the  resolution  of  your  complaint, 
please  sign  on  the  line  indicated  below  and  return  this  letter  to 
us  in  the  enclosed  stamped  envelope. 

Sincerely, 


AOD/FOD 


There  has  been  a  satisfactory  resolution  to  my  complaint  filed 
against  (name  of  contractor) . 

Signature 

Date 
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Figure  6-9 


AO/FO  LETTER  TO  CONTRACTOR  CONFIRMING  NO 
RESOLUTION  DURING  60-DAY  INTERNAL  REVIEW  PERIOD 


Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  of  (name)   ( CAS   # ) 

Dear  (name  of  contractor) : 

This  confirms  (your  letter)  (our  telephone  conversation)  of 
(date)  in  which  you' stated  that  your  efforts  to  resolve  this  com- 
plaint to  the  satisfaction  of  the  above  complainant  have  been  un- 
successful.  We  will,  therefore,  schedule  this  complaint  for  in- 
vestigation.  An  Equal  Opportunity  Specialist  will  contact  you  to 
arrange  an  appointment  to  begin  the  investigation. 

We  wish  to  remind  you  that  during  the  investigation  we  may 
examine  your  current  Affirmative  Action  Program  required  under  41 
CFR  60-741.5/60-250.5. 

Sincerely, 


AOD/FOD 
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Figure  6-10 


AO/FO  LETTER  TO  SECTION  503/38  U.S.C.  2012 
EMPLOYEE  COMPLAINANT  CONFIRMING  NO  RESOLUTION 
DURING  60-DAY  INTERNAL  REVIEW  PERIOD 


Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)   ( CAS   # ) 

Dear  (name  of  complainant) : 

This  is  to  inform  you  that  the  above  company  has  informed  us  that 
they  have  been  unable  to  resolve  your  complaint  to  your  satisfac- 
tion through  its  internal  review  procedure.   We  will,  therefore, 
schedule  your  complaint  for  investigation.   An  Equal  Opportunity 
Specialist  will  be  in  touch  with  you  to  arrange  an  appointment  to 
discuss  your  complaint. 

Please  be  sure  to  keep  us  advised  of  any  change  in  your  address 
or  telephone  number. 

Sincerely, 


AOD/FOD 
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Figure  6-11 


AO/FQ  LETTER  TO  CONTRACTOR  FORWARDING 
NON-EMPLOYEE  SECTION  503/38  U.S.C.  2012  OR 
EXECUTIVE  ORDER  COMPLAINT 


Certified  Mail,  Return  Receipt  Requested 

Dear  (name  of  contractor) : 

We  wish  to  notify  you  that  the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  has  received  a  complaint  (copy 
enclosed)  filed  under  the  provisions  of  (Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended)  (the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  2012)  (Executive  Order  11246,  as  amended). 

This  office  has  been  assigned  this  complaint  for  investigation 
under  the  (Act) (Order)  and  OFCCP ' s  implementing  regulations  41 
CFR  Part  (60-741)  (60-250) (60-1  through  60-60)  (copy  enclosed), 
which  require  that  Federal  contractors  and  subcontractors  having 
(a  contract  in  excess  of  $2,500)  (a  contract  of  $10,000  or  more) 
(contracts  whose  total  value  in  any  twelve  month  period  is  more 
than  $10,000)  [take  affirmative  action  to  employ  and  advance  in 
employment  (qualified  individuals  with  handicaps ) (qualified 
special  disabled  and  Vietnam  Era  veterans)]  [not  discriminate  and 
take  affirmative  action  to  ensure  equal  employment  opportunity 
without  regard  to  race,  color,  religion,  sex,  or  national 
origin] . 

As  required  by  our  regulations,  please  retain  full  accurate 
records  relevant  to  this  complaint  and  ensure  that  there  is  no 
retaliation  against  the  complainant  [41  CFR  (60-741.51  and  .52) 
(60-250.51  and  .52)  (60-1.32  and  1.43)].   Also,  our  regulations 
require  that  the  complaint  and  all  actions  taken  with  regard  to 
it  shall  be  kept  confidential  [41  CFR  (60-741.26)  (60-250.26)]. 

This  letter  is  neither  a  prejudgment  of  the  issues  nor  an  impli- 
cation that  your  firm  has  violated  any  law,  but  is  rather  a 
notice  of  complaint  filing  and  a  notice  to  retain  information 
that  will  later  permit  an  expeditious  investigation  and  resolu- 
tion of  this  matter. 

You  may  wish  to  review  and  attempt  to  resolve  this  complaint 
internally,  and  if  you  are  successful  in  resolving  it  to  the 
satisfaction  of  the  complainant,  we  will  need  verification  from 
the  complainant.   However,  OFCCP  reserves  the  option  to  conduct 
its  own  investigation  if,  in  its  judgment,  the  circumstances 
warrant . 
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If  you  do  not  wish  to  make  such  an  attempt  or  are  unsuccessful  in 
doing  so,  you  may  wish  to  send  us  a  statement  of  position  or 
evidence  concerning  the  complaint.   Any  such  material  submitted 
would  be  included  in  the  case  file,  and  would  be  considered  when 
the  complaint  is  investigated.   Please  note  that  during  such  an 
investigation,  we  may  need  to  examine  your  current  Affirmative 
Action  Program  required  under  41  CFR  (60-741.5)  (60-250.5) 
(Part  60-2). 

If  you  have  any  questions,  you  may  contact  (AOD/FOD/EOS  NAME)  at 
(telephone   #) . 

Sincerely, 


AOD/FOD 

Enclosure:      1.    Complaint  of  (name  of  complainant)   ( CAS   # ) 

2.    Regulations 
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Figure  6-12 

AO/FQ  LETTER  ACKNOWLEDGING  RECEIPT  OF  EXECUTIVE 
ORDER/NON-EMPLOYEE  SECTION  503/38  U.S.C.  2012~ 

COMPLAINT 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  against  (name  of  company)   ( CAS   # ) 

Dear  (name  of  complainant) : 

This  is  to  acknowledge  our  receipt  of  your  complaint  against  the 
above  contractor.   Your  complaint  has  been  assigned  to  this 
office  for  investigation. 

We  have  notified  the  contractor  of  your  complaint,  provided  it  a 
copy,  and  suggested  that  it  might  wish  to  attempt  to  resolve  the 
complaint.   We  have  also  inforifted  the  contractor  that  our  regu- 
lations require  that  all  relevant  records  be  retained,  that  there 
is  to  be  no  retaliation  against  you,  and  that  this  matter  is  to 
be  treated  as  confidential. 

If  the  contractor  and  you  are  able  to  resolve  your  complaint  to 
your  satisfaction,  please  let  us  know  immediately,  preferably  in 
writing.   In  the  meanwhile,  we  will  schedule  your  complaint  for 
investigation. 

Please  be  sure  to  keep  us  advised  of  any  change  in  your  address 
or  telephone  number.   If  you  have  any  questions,  you  may  contact 
(A0D/F0D/E0S  name)  at  (telephone  #) . 

Sincerely, 


AOD/FOD 
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AUTHORIZATION  FOR  RELEASE  OF  MEDICAL  INFORMATION 

Re:   Complaint  against  (name  of  contractor) 
OFCCP  CAS  #        

I  hereby  authorize  the  release  to  the  United  States  Department  of 
Labor,  Office  of  Federal  Contract  Compliance  Programs  (OFCCP)  of 
any  medical  information  needed  by  OFCCP  in  its  investigation  of 

the  complaint  of  discrimination  which  I  filed  on  (date) 

against  the  above-named  contractor. 

PRINTED/TYPED  NAME  OF  PATIENT _____ 

SIGNATURE  OF  PATIENT 

DATE 
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LETTER  TO  PHYSICIAN 

Certified  Mail,  Return  Receipt  Requested 

Re:   (name  of  complainant) 

Dear  Dr.  (name  of  physician) : 

Pursuant  to  our  telephone  conversation,  I  would  like  to  confirm 
the  appointment  of  (name  of  complainant)  on  (date)  at  (time) . 

The  purpose  of  the  examination  is  to  determine  whether  (name  of 
complainant)  is  capable  of  performing  the  job  of  (title  of  job) . 
The  attachment  to  this  letter  lists  the  physical  and  mental 
requirements  of  the  job  and  a  general  description  of  the  work 
environment.   We  are  particularly  interested  in  your  opinion 
whether  (name  of  complainant)  is  presently  able  to  perform  the 
job,  given  his/her  present  condition.   Also,  if  there  is  a  risk 
of  injury  to  him/her,  how  severe  is  the  potential  injury,  what  is 
the  likelihood  that  it  will  occur  and  when  will  it  arise. 

(Name  of  complainant)  has  informed  us  that  he/she  has  a  history 
of /disability  of  . 

Please  submit  to  this  office  a  report  of  your  findings  and  a  bill 
for  your  services.   If  you  are  called  upon  to  give  testimony  re- 
regarding  your  findings,  you  will  be  compensated  for  any  addi- 
tional time  required  by  your  participation. 

Should  you  have  any  questions,  please  call  (EOS)  at  (telephone 
#). 

Sincerely, 


AOD/FOD 

Attachment,  as  stated 
cc:   Complainant 
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CONFIRMATION  OF  ONSITE  INVESTIGATION 

Certified  Mail,  Return  Receipt  Requested 

Re:   Complaint  of  (complainant's  name)   ( CAS   # ) 

Dear  (name  of  contractor) : 

This  letter  confirms  the  telephone  call  of  (date)  between  Equal 
Opportunity  Specialist  (name)  and  (name  of  contractor  representa- 
tive )  scheduling  the  investigation  of  the  above  complaint  filed 
under  (Executive  Order  11246,  as  amended)  (Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended)  (the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  2012),  to  begin  (date)  at  (time) .   In  the  telephone  call, 
Mr. /Ms.  (EOS  name)  requested  that  certain  records  and  individuals 
be  available  during  the  visit.   These  are  listed  on  the  attach- 
ment to  this  letter. 

During  the  investigation,  we  also  will  inspect  the  Employment 
Eligibility  Verification  (Form  1-9)  as  required  by  the  Immigra- 
tion Reform  and  Control  Act  of  1986. 

If  you  have  any  questions,  please  contact  (EOS  name)  at 
(telephone  # ) . 

Sincerely, 


AOD/FOD 

Attachment,  as  stated 
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NOTIFICATION  -  NO  VIOLATION 


Complainant ' : 

s  Name 

Street 
City,  State, 

Zip 

Company  Name 

Street 
City,  State, 

Zip 

COMPLAINANT 


CONTRACTOR 


NOTIFICATION  OF  RESULTS  OF  INVESTIGATION 

On  (date)  the  Office  of  Federal  Contract  Compliance  Programs, 
U.  S.  Department  of  Labor  conducted  an  investigation  on  the 
allegations )  of  ( type )  discrimination  made  in  the  complaint  of 
(name  of  complainant)  filed  on  (date) .   Our  investigation  has 
resulted  in  the  following  findings: 

1.  The  (name  of  contractor)  is  a  nonexempt  government  contrac- 
tor subject  to  the  requirements  of  (Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended)  (the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act  of  1974,  as  amended) 
(Executive  Order  11246,  as  amended). 

2.  (Name  of  complainant)  is  (an  individual  with  a  handicap)  (a 
special  disabled  veteran/veteran  of  the  Vietnam  era)  within 
the  meaning  of  (Section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended)  (the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012)  and  the 
regulations  at  41  CFR  Part  (60-741)  (60-250).* 


If  Executive  Order,  substitute:   (name  of  complainant)  is  a 
(minority)  (woman)  covered  by  Executive  Order  11246,  as 
amended,  and  the  regulations  at  41  CFR  Chapter  60. 
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3 .  The  complainant  alleges  the  contractor  violated  its  obliga- 
tions under  the  nondiscrimination  and  affirmative  action 
provisions  of  its  Federal  contracts  by  (terminating,  not 

promoting,  etc . ) . 

4.  The  contractor's  position  is  that  the  complainant  was 
(terminated,  not  hired,  etc.)  because  . 


5 .  Our  investigation  indicates  that  the  contractor  (describe 
contractor's  actions) . 

6.  Based  on  the  findings  of  this  investigation,  there  was 
insufficient  evidence  to  conclude  that  the  contractor  has 
violated  its  obligations  under  the  nondiscrimination  and 
affirmative  action  provisions  of  (Section  503)  (38  U.S.C. 
2012)  (the  Executive  Order).   Therefore,  the  Department's 
processing  of  this  complaint  is  concluded. 

As  set  forth  in  41  CFR  ( 60-741 . 26 ( g) )  ( 60-250 . 26 (g) )  (601.24(c)), 
the  Director  of  the  Office  of  Federal  Contract  Compliance  Pro- 
grams may,  for  reasonable  cause,  reconsider  or  order  the  recon- 
sideration of  this  determination.   A  request  for  reconsideration 
based  on  reasonable  cause  should  be  addressed,  within  30  days  of 
receipt  of  this  notification,  to  the  Director,  OFCCP,  U.  S. 
Department  of  Labor,  200  Constitution  Avenue,  N.  W. ,  Washington, 
D.  C.   20210. 

Such  a  request  should  be  accompanied  by  affidavits,  signed  testi- 
mony of  supervisory  or  co-workers,  or  other  written  documentation 
which  would  substantially  alter  our  findings  in  this  case. 

On  behalf  of  the  United  States  Department  of  Labor 

ARA  (or  designee)  (Date ) 

Region  
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Complainant ' s 

;  Name 

Street 
City,  State, 

Zip 

Company 

Name 

Street 

Figure  6-17 
NOTIFICATION  -  VIOLATION 

COMPLAINANT 


CONTRACTOR 


City,  State,  Zip 


NOTIFICATION  OF  RESULTS  OF  INVESTIGATION 

On  (date)  the  Office  of  Federal  Contract  Compliance  Programs, 
U.  S.  Department  of  Labor  conducted  an  investigation  of  the 
allegations )  of  ( type )  discrimination  made  in  the  complaint  of 
(name  of  complainant)  filed  on  (date) .   Our  investigation  has 
resulted  in  the  following  findings: 

1.  The  (name  of  contractor)  is  a  nonexempt  government  contrac- 
tor subject  to  the  requirements  of  (Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended)  (the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act  of  1974,  as  amended) 
(Executive  Order  11246,  as  amended). 

2.  (Name  of  complainant)  is  (an  individual  with  a  handicap)  (a 
special  disabled  veteran/veteran  of  the  Vietnam  era)  within 
the  meaning  of  (Section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended)  (the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012)  and  the 
regulations  at  41  CFR  Part  (60-741)  (60-150).* 


If  Executive  Order,  substitute:   (Name  of  complainant)  is  a 
(minority)  (woman)  covered  by  Executive  Order  11246,  as 
amended,  and  the  regulations  at  41  CFR  Chapter  60. 
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3 .  The  complainant  alleges  the  contractor  violated  its  obliga- 
tions under  the  nondiscrimination  and  affirmative  action 
provisions  of  its  Federal  contracts  by  (terminating,  not 
promoting,  etc . ) . 

4.  The  contractor's  position  is  that  the  complainant  was 
(terminated,  not  hired,  etc.)  because  . 


5.  Our  investigation  indicates  that  the  complainant  has  (or  the 
contractor  regards  the  complainant  as  having)  (describe 
handicap/veteran  status  and  the  situation  or  refer  to  pro- 
tected group  status . 

6.  Our  investigation  indicates  that  the  contractor  (describe 
contractor's  actions) . 

7  .    The  action  described  in  Paragraph  6  violated  the  contrac- 
tor's  obligations  under  the  regulations  as  follows:   (list 
sections  violated  and  describe  violation) . 

In  accordance  with  the  regulations  implementing  (Section  503)  (38 
U.S.C.  2012)  (Executive  Order  11246),  41  CFR  [(60-741. 26(g) (2) ] 
[60-250. 26(g) (2)]  [60-1 . 24(c) ( 2 )] ,  the  Department  now  invites 
(name  of  contractor)  to  join  with  it  to  resolve  this  matter 
through  conciliation  by  informal  means.   An  Equal  Opportunity 
Specialist  from  this  office  will  be  in  contact  with  (name  of 
contractor)  by    (date)    to  begin  the  conciliation  process. 

On  behalf  of  the  United  States  Department  of  Labor 

ARA  (or  Designee)  (Date) 

Region  
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INVESTIGATION  GUIDELINES  FOR  SPECIAL  DISABLED  VETERANS  AND 
INDIVIDUALS  WITH  HANDICAPS  COMPLAINTS 


The  elements  of  a  Section  503/2012  case  -  Basic  to  every  case 

under  Section  503/2012  are  a  number  of  important  issues.  If  a 

determination  of  a  violation  is  to  be  made,  these  issues  should 
be  fully  developed: 

(1)  whether  the  complainant  is  an  individual  with  a 
handicap; 

(2)  whether  the  complainant  was  qualified  to  perform  the 
job  in  question,  despite  his  or  her  handicap; 

(3)  whether  the  complainant  would  have  been  qualified  to 
perform  the  job  if  he  or  she  were  reasonably  accommo- 
dated by  the  contractor; 

(4)  whether  the  complainant  was  in  fact  reasonably 
accommodated  by  the  contractor;  and 

(5)  whether  the  complaint  was  timely  filed. 

The  following  is  a  list  of  questions,  the  answers  to  which  are 
useful  in  developing  the  background  information  for  such  com- 
plaints.  It  is  important  to  note  that  these  questions  serve  only 
as  a  guide  and  that  each  case  must  be  examined  individually  for  a 
proper  determination  of  a  violation.   Every  case  is  different  and 
it  may  be  necessary  to  investigate  different  factual  issues  as 
the  case  may  dictate.   The  questions  outlined  below  are  some  of 
the  ones  which  an  attorney  in  the  DOL  Office  of  the  Solicitor 
would  need  answered  in  determining  the  legal  sufficiency  of  a 
case. 

I .     Individual  with  a  Handicap 

(a)  The  first  thing  to  determine  is  whether  the 
complainant  is  an  individual  with  a  handicap  as 
defined  by  the  regulations. 

(b)  An  individual  with  a  handicap  is  defined  by  41  CFR  60- 
741.2  as  any  person  who: 

(1)  has  a  physical  or  mental  impairment  which 
substantially  limits  one  or  more  of  such  person's 
major  life  activities; 

(2)  has  a  record  of  such  impairment;  or 
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(3)   is  regarded  as  having  such  an  impairment. 

(c)   An  individual  with  a  handicap  is  "substantially 
limited"  if  he  or  she  is  likely  to  experience 
difficulty  in  securing,  retaining  or  advancing  in 
employment  because  of  a  handicap. 

II.    The  Complainant's  Qualifications  to  Perform  the  Job 

One  of  the  most  important  requirements  of  Section  503/2012 
is  that  the  complainant  must  have  been  qualified  to  perform 
the  job  in  question.   Sometimes  the  complainant  was  fully 
qualified  to  perform  the  job  and  the  handicap  had  no  effect 
on  these  qualifications.   At  other  times,  if  the  complain- 
ant were  reasonably  accommodated,  he  or  she  would  have  been 
qualified  to  perform  the  job.   The  following  will  help 
determine  the  complainant's  qualifications: 

(1)  Obtain  the  "official"  job  description  from  the 
contractor. 

(a)  According  to  the  contractor,  was  the  complainant 
able  to  perform  all  or  some  of  the  described  job 
duties? 

(b)  What  were  the  job  duties  the  complainant  was  able 
to  perform? 

(c)  What  were  the  job  duties  the  complainant  was  not 
able  to  perform? 

(d)  According  to  the  complainant,  what  were  the  job 
duties  he  or  she  was  able  and  not  able  to 
perform? 

(2)  Obtain  a  description  of  the  "actual"  job  functions 
from  the  complainant,  the  union,  other  employees  who 
perform  the  same  job,  or  anyone  else  having  knowledge 
of  the  job.   In  particular  determine: 

(a)  How  does  this  description  vary  from  the 
"official"  job  description? 

(b)  How  does  the  job  description  vary  according  to 
location  and  other  conditions  particular  to  a 
certain  area,  e.g.,  same  job  in  a  suburb  compared 
to  a  city? 
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(c)  Does  the  job  description  vary  depending  on  grade 
level,  seniority,  etc.? 

(d)  For  each  of  the  job  duties  required  by  the 
position,  how  frequently  is  it  performed  or  what 
proportion  of  the  total  job  does  it  represent? 

(3)  If  it  is  determined  that  the  complainant  was  in  fact 
not  qualified,  determine  the  following: 

(a)  What  were  the  job  functions  the  complainant  could 
perform? 

(b)  What  other  job  categories  could  the  complainant 
perform? 

(c)  Of  these  other  categories,  which  jobs  were 
nearest  in  skill,  salary,  promotional 
opportunities,  etc.,  to  the  original  job? 

(d)  Were  other  employees  transferred  to  these  jobs 
from  the  same  job  level  as  the  complainant?  Why? 

(4)  What,  if  any,  were  the  medical  restrictions  placed 
upon  the  complainant  by  the  contractor? 

(a)  Obtain  all  medical  restrictions  from  the  time 
they  were  first  placed  upon  complainant  until  the 
present . 

(b)  Were  the  job  restrictions  based  on  the  "official" 
job  description  or  the  "actual"  job  description? 

(c)  Did  the  complainant's  doctor  agree  with  the 
medical  restrictions  placed  by  the  contractor? 

1.  Which  job  description  was  this  based  upon? 

2.  What  different,  if  any,  medical  restrictions 
did  complainant ' s  doctor  recommend? 

(d)  Did  the  complainant  agree  with  the  medical 
restrictions  recommended  by  the  contractor  and/or 
his  or  her  personal  physician? 

(e)  Could  the  complainant  still  have  done  the  job 
with  the  medical  restrictions  placed  by  the 
contractor? 
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(f)   Could  the  complainant  still  have  done  the  job 
with  the  medical  restrictions  placed  by  his  or 
her  own  physician? 

III.   The  Complainant's  Qualifications  to  Perform  the  Job  if 
Reasonably  Accommodated 

Though  the  complainant  may  not  have  been  qualified  to  per- 
form the  job  initially,  if  there  were  reasonable  accommo- 
dations that  the  contractor  could  provide,  he  or  she  was 
still  a  qualified  individual  with  a  handicap. 

The  following  would  help  to  determine  if  a  reasonable 
accommodation  was  possible: 

(1)  What  was  the  accommodation,  if  any,  that  the  contrac- 
tor did  provide? 

(2)  How  was  this  accommodation  determined,  e.g.,  did  the 
complainant  provide  any  input? 

(3)  Was  this  accommodation  based  on  a  contractor  policy? 

(a)  If  so,  were  all  employees  under  the  same  policy 
or  was  the  policy  based  on  the  type  of  handicap, 
i.e.,  was  the  policy  different  for  temporary 
handicaps  and  permanent  handicaps? 

(b)  Obtain  a  copy  of  this  written  policy. 

(4)  Did  the  contractor  offer  complainant  a  reasonable 
accommodation,  but  one  different  from  that  which  he  or 
she  was  seeking?   What  was  it? 

(5)  What  accommodation  did  the  complainant  request?   Did 
the  contractor  provide  it?   If  not,  why  not? 

(6)  What  other  accommodations  were  available  to 
contractor? 

(a)  Were  there  accommodations  that  could  have  been 
made  in  the  original  job  based  on  the  job 
functions  the  complainant  actually  performed? 

(b)  Were  there  accommodations  in  jobs  of  a  similar 
skill,  pay  level,  etc.,  available  to  contractor? 
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(c)   Were  other  employees  accommodated  in  any  of  the 
above  ways? 

IV.   Was  the  Complainant  Reasonably  Accommodated? 

In  determining  the  extent  of  a  contractor's  reasonable 
accommodation  responsibility  the  EOS  should  look  at  such 
factors  as  (1)  business  necessity  and  (2)  financial  cost 
and  expenses  in  determining  whether  these  accommodations 
would  be  an  undue  hardship  on  the  contractor.   If  the  con- 
tractor can  show  an  undue  hardship,  the  accommodation  is 
not  reasonable.   It  should  be  noted  that  the  Supreme  Court 
in  Southeastern  Community  College  v.  Davis,  99  S.  Ct .  2351 
(1979),  inferred  that  since  Section  503  is  an  affirmative 
action  law,  it  requires  more  than  an  "evenhanded  approach" 
in  accommodating  individuals  with  handicaps.   The  following 
questions  should  help  determine  if  the  accommodations  were 
reasonable: 

(1)  Were  the  accommodations  that  the  complainant  sought 
financially  prohibitive? 

(a)  look  to  the  size  of  the  contractor 

(b)  look  to  the  number  of  employees  in  the  job 
category 

(c)  determine  the  financial  outlook  of  the  contrac- 
tor, e.g.,  was  this  a  time  of  growth  with  adding 
of  employees,  or  was  the  contractor  shrinking  its 
labor  force? 

(2)  Are  there  job  openings  in  positions  that  the  complain- 
ant is  qualified  for? 

(3)  What  is  the  availability  of  jobs  in  job  categories  at 
a  similar  skill,  pay  level,  opportunity  level,  etc.? 

(4)  What  was  the  likelihood  of  relocation  to  a  different 
job  site  as  an  accommodation? 

(5)  Were  other  employees  hired  or  transferred  into  these 
job  categories  during  the  period  accommodations  were 
being  sought  for  the  complainant?  Who  were  they  and 
for  what  reasons  were  they  transferred? 

(6)  Did  the  contractor  accommodate  other  individuals  with 
handicaps? 
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POL  PUBLICATIONS  ON  HAND I CAP /VETERANS '  ISSUES 

1.  Affirmative  Action  for  the  Handicapped:   A  Handbook  for 
Equal  Employment  Opportunity  Specialists  of  the  Office  of 
Federal  Contract  Compliance  Programs  (OFCCP)  (April  1980) 
U.  S.  Department  of  Labor 

2.  Literature  Review  of  Key  Issues  Relevant  to  OFCCP  Regula- 
tions Regarding  the  Employment  of  the  Handicapped  (March  29, 
1985)  U.  S.  Department  of  Labor 

3 .  Anti-Discrimination  and  Affirmative  Action  for  Handicapped 
Workers  Under  State  Law  (February  1984)  U.  S.  Department  of 
Labor 

4.  Office  of  Federal  Contract  Compliance  Veterans  and  Handi- 
capped Workers  Training  (Manual-Workbook)  (May  1979) 
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INVESTIGATIVE  REPORT 


(name  of  complainant)  v.  ( CAS   # ) 

(name  of  contractor) 

1.  Basis:     (Executive  Order  11246,  as  amended)  (Section  503 

of  the  Rehabilitation  Act  of  1973,  as  amended) 
(Vietnam  Era  Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended,  38  U.S.C.  2012) 

2.  Contractor:     (company  name)  (address) 

(name  of  contractor's  representative) 
(contact  telephone  number) 

3.  Contract  Coverage:   Contract  number,  agency  name,  date  of 

award,  duration  of  contract  period, 
place  of  performance 

4.  Issue(s):      The  personnel  action  which  gave  rise  to  the 

complaint  and  the  applicable  regulatory 
citations 

5.  On-site  Investigation:    (date(s) ) 

6.  Allegations:    What  the  complainant  alleged  happened  to  him 

or  her,  including  the  circumstances  of  the 
action  as  the  complainant  expressed  them  in 
the  complaint  and  in  the  interview. 

7.  Rebuttal:      The  contractor's  explanation  of  what  happened 

and  why  it  happened,  including  the  circum- 
stances of  the  action. 

8.  Findings  of  Fact: 

a.  Description  of  contractor's  relevant  personnel  policies 
and  practices;  relevant  union  rules.   (Reference  case 
file  location  of  copies) 

b.  Results  of  review  of  documentary  evidence  and  records. 
(Reference  case  file  location  of  copies) 

c.  Summary  of  relevant  information  obtained  from  inter- 
views of  contractor  management  and  supervisory  employee 
witnesses.   (Reference  case  file  location  of  interview 
notes . ) 
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d.    Summary  of  relevant  information  obtained  from  inter- 
views of  other  witnesses.   (Reference  case  file 
location  of  interview  notes.) 

9.  Analysis:      Explanation  of  how  and  why  the  findings  of 

fact  confirm  or  refute  the  allegations. 

10.  Conclusion:    The  contractor  (has)  (has  not)  violated 

(regulatory  citation) . 

11.  Remedy:    (To  be  used  when  a  violation  has  been  found) 

a.  Describe  all  the  remedies  the  complainant  should 
receive . 

b.  Describe  the  corrective  actions  the  contractor  must 
take  regarding  its  policies  and  practices. 
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1.  ACQUIRED  IMMUNE  DEFICIENCY  SYNDROME  (AIDS)  AND  RELATED 
CONDITIONS  AS  PROTECTED  HANDICAPS  UNDER  SECTION  503  OF  THE 
REHABILITATION  ACT  OF  1973,  AS  AMENDED. 

2.  This  appendix  establishes  policies  under  Section  503  of  the 
Rehabilitation  Act  of  1973  concerning  AIDS  and  related  conditions 
and  guidelines  for  processing  and  investigating  complaints  filed 
by  or  on  behalf  of  persons  with  AIDS  and  related  conditions,  and 
provides  accurate  information  on  which  compliance  personnel  may 
rely  in  processing  such  complaints. 

3.  BACKGROUND ; 

A.   Medical.  1/  AIDS  is  primarily  a  disease  of  the  body's 
immune  system,  which  causes  the  system's  collapse,  and 
consequently,  renders  the  afflicted  individual  vulnerable  to  many 
infections  and  cancers.   AIDS  results  from  infection  by  the  human 
immunodeficiency  virus  (HIV  or  the  AIDS  virus).   The  virus  cannot 
be  transmitted  through  casual  interpersonal  contact,  but  only 
through  sexual  contact  with  infected  persons,  the  introduction  of 
infected  blood  into  the  bloodstream  (e.g.,  by  the  sharing  of 
syringes  and  needles),  or  from  an  infected  mother  to  her  infant 
during  the  birth  process  (or  possibly  by  breast-feeding). 
Currently  no  cure  for  AIDS  is  known. 

AIDS  is  the  most  severe  form  of  a  progressive  immunologic 
compromise  caused  by  HIV.   The  spectrum  of  health  effects 
associated  with  HIV  infection  is  divided  generally  into  three 
categories  for  purposes  of  monitoring  the  progression  of 
disease:   AIDS  itself,  AIDS-related  complex  (ARC),  and 
"asymptomatic"  infection.  2/  ARC  refers  to  a  specific  set  of 


1/  A  more  detailed  overview  of  the  medical  facts  regarding  AIDS 
is  contained  in  Attachment  A. 

2/  As  stated  by  the  United  States  Surgeon  General: 

HIV  infection  is  the  starting  point  of  a 
single  disease  which  progresses  through  a 
variable  range  of  stages.   In  addition  to  an 
acute  flu-like  illness,  early  stages  of  the 
disease  may  involve  subclinical  manifestations 
i.e.,  impairment  and  no  visible  signs  of 
illness.   *  *  *  Accordingly,  from  a  purely 
(footnote  con't) 
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clinical  signs  and  symptoms  related  to  HIV  infection  but  which  do 
not  fully  meet  the  diagnostic  criteria  for  AIDS.   "Asymptomatic" 
HIV  infection  refers  to  infection  which  is  currently 
unaccompanied  by  overt  signs  or  symptoms  of  related  disease.   All 
three  will  be  collectively  referred  to  herein  as  "HIV-related 
conditions. " 

B.   The  Rehabilitation  Act.  3/ 

1.   Statutory  Requirements.   Section  503  of  the 
Rehabilitation  Act  (29  U.S.C.  §793)  together  with  its 
implementing  regulations  (41  CFR  Part  60-741)  requires  Government 
contractors  and  subcontractors  to  take  affirmative  action  to 
employ,  and  to  refrain  from  discriminating  against,  qualified 
handicapped  persons.   The  Act  protects  "individuals  with 
handicaps,"  defined  as  "any  person  who  (i)  has  a  physical  or 
mental  impairment  which  substantially  limits  one  or  more  of  such 
person's  major  life  activities,  (ii)  has  a  record  of  such  an 
impairment,  or  (iii)  is  regarded  as  having  such  an  impairment." 
29  U.S.C.  §706(8) (B) .  4/ 

In  1988,  the  Rehabilitation  Act  was  amended  by  the  Civil  Rights 
Restoration  Act  to  clarify  the  application  of  the  definition  of 
"individual  with  handicaps"  with  respect  to  contagious  diseases 
and  infections.   The  amendment  (which  will  be  referred  to  herein 
as  the  "contagious  disease"  amendment)  provides  (at  29  U.S.C. 
§706(8) (C))  that  the  term  "individual  with  handicaps" 

does  not  include  an  individual  who  has  a  currently 
contagious  disease  or  infection  and  who,  by  reason 


scientific  perspective,  persons  -with  HIV 
infection  are  clearly  impaired.   They  are  not 
comparable  to  an  immune  carrier  of  a 
contagious  disease  such  as  Hepatitis  B. 

Letter  from  C.  Everett  Koop,  M.D.,  Surgeon  General  to  Douglas 
Kmiec,  Esq.,  Acting  Assistant  Attorney  General  (July  29,  1988). 

3/  See  Attachment  B  for  a  fuller  discussion  of  the  legal  issues 
covered  in  this  section. 

4/  The  Rehabilitation  Act  Amendments  of  1986  substituted  the 
phrase  "individual  with  handicaps"  for  the  phrase  "handicapped 
individual"  (at  each  place  the  latter  phrase  appeared)  in  the 
Rehabilitation  Act;  however,  the  Amendments  made  no  substantive 
changes  in  the  scope  of  protection  under  Section  503.   See  OFCCP 
Order  No.  FCCM  87-8/CH  1  (September  2,  1987). 
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of  such  disease  or  infection,  would  constitute  a 
direct  threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the  currently 
contagious  disease  or  infection,  is  unable  to 
perform  the  duties  of  the  job. 

2.  The  Supreme  Court  Decision  in  Arline.   Prior  to  the 
passage  of  the  contagious  disease  amendment  discussed  above,  the 
Supreme  Court  held  in  School  Board  of  Nassau  County  v.  Arline, 
107  S.  Ct.  1123  (1987),  that  a  person  with  a  contagious  disease 
may  be  deemed  a  protected  handicapped  person  under  Section  504  of 
the  Rehabilitation  Act.   The  Court  also  held  that  in  order  to 
determine  whether  a  person  handicapped  by  a  contagious  disease  is 
qualified  to  perform  a  particular  job,  an  individualized  inquiry 
must  generally  be  made  concerning  the  specific  risk  of  contagion 
at  issue.   However,  the  Court  declined  to  decide  the  questions 
whether  an  asymptomatic  carrier  of  a  contagious  disease  such  as 
AIDS  could  be  considered  physically  impaired,  or  whether  he/she 
could  be  considered  handicapped  by  virtue  of  his/her 
contagiousness.   The  contagious  disease  amendment  does  not 
attempt  to  answer  the  question  either;  rather,  it  simply  adopts 
the  "qualified"  standard  set  out  in  Arline. 

3 .  The  Department  of  Justice  Opinion  Regarding  HIV 
Infection.   On  October  6,  1988,  the  United  States  Department  of 
Justice  (DOJ),  Office  of  Legal  Counsel,  issued  an  Opinion 
regarding  the  application  of  Section  504  of  the  Rehabilitation 
Act  to  HIV-infected  individuals.   Briefly  stated,  the  Opinion 
concluded  that  persons  with  symptomatic  or  asymptomatic  HIV- 
infection  are  substantially  limited  in  their  major  life 
activities,  and  may  be  deemed  protected  "individuals  with 
handicaps,"  provided  that  (consistent  with  both  Arline  and  the 
contagious  disease  amendment)  their  HIV  infection  neither 
prevents  them  from  performing  the  duties  of  the  job  nor  poses  a 
direct  threat  to  the  health  and  safety  of  others. 

4.   POLICY: 

A.  OFCCP  finds  that  all  HIV-related  conditions  —  AIDS,  ARC 
and  asymptomatic  HIV  infection  —  are  substantially  limiting 
impairments,  and  should  be  treated  as  covered  handicapping 
conditions  under  Section  503  of  the  Rehabilitation  Act,  provided 
that  the  individual's  condition  does  not  pose  a  direct  threat  to 
the  health  or  safety  of  others  or  prevent  successful  job 
performance. 

B.  OFCCP  will  accept,  process  and  investigate  complaints 
alleging  handicap  discrimination  based  on  all  HIV-related 
conditions. 
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C.  In  resolving  Section  503  issues  involving  discrimination 
based  on  HIV-related  conditions,  OFCCP  will  follow  the  1988 
Rehabilitation  Act  amendment  relating  to  the  coverage  of 
contagious  diseases,  the  Arline  decision  and  other  app-opriate 
Rehabilitation  Act  case  law,  and  the  1988  Department  of  Justice 
Opinion  regarding  HIV  infection. 

D.  Recognizing  the  potentially  urgent  circumstances  facing 
complainants  who  allege  discrimination  based  on  HIV-related 
conditions,  until  further  notice,  all  offices  are  to  expedite  the 
processing  of  these  complaints  by  assigning  them  for 
investigation  before  all  other  pending  complaints  on  which 
investigations  have  not  yet  been  initiated. 

E.  All  offices  shall  promptly  notify  the  National  Office  of 
all  complaints  alleging  a  violation  based  on  an  HIV-related 
condition. 

5.   INVESTIGATIVE  GUIDELINES:  5/ 

In  order  to  establish  that  a  person  complaining  of  handicap 
discrimination  based  on  an  HIV-related  condition  is  an  individual 
with  handicaps  (and  thus  covered  by  Section  503),  it  is  necessary 
to  show  (1)  that  the  person  had  a  substantially  limiting 
impairment,  and  (2)  that  the  person's  condition  did  not  pose  a 
direct  health  or  safety  threat  or  prevent  successful  job 
performance.   The  following  subsections  address  each  of  these 
elements  and  detail  specific  factual  material  which  should  be 
sought  during  the  course  of  the  investigation. 

A.   Substantially  Limiting  Impairment.   As  is  set  forth  in 
Section  4. A.  above,  OFCCP ' s  policy  is  that  all  HIV-related 
conditions  are  substantially  limiting  impairments.   Therefore, 
under  the  policy  this  element  normally  would  be  satisfied  by 
facts  showing  that  the  alleged  discriminatee  had  (or  had  a  record 
of,  or  was  regarded  as  having)  an  HIV-related  condition. 

However,  in  order  to  develop  a  complete  factual  record  (which  may 
be  needed  for  litigation  or  other  future  activity),  it  is 
important  for  the  EOS  to  gather  all  factual  and  medical 
information  relating  to  the  degree  of  the  individual's  impairment 


5/  This  discussion  of  investigative  procedures  is  intended  to 
address  only  the  determination  of  whether  a  person  with  an  HIV- 
related  condition  is  an  individual  with  handicaps.   Of  course,  it 
remains  the  EOS'  responsibility  to  establish  the  remaining 
elements  of  a  Section  503  case,  for  example,  the  connection 
between  the  adverse  employment  decision  and  the  handicap. 
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and  the  extent  to  which  the  impairment  limited  major  life 
activities.   A  complete  factual  record  may  be  particularly 
important  with  respect  to  asymptomatic  HIV  infection,  inasmuch  as 
only  a  small  number  of  court  decisions  have  considered  whether 
asymptomatic  infection  is  a  substantially  limiting  impairment. 

In  this  regard,  the  third  clause  of  the  definition  of  "individual 
with  handicaps"  (the  "regarded  as"  clause)  might  be  particularly 
significant  in  establishing  that  the  impairment  (i.e.,  HIV- 
related  condition)  was  substantially  limiting.   For  instance,  a 
substantial  limitation  might  be  established  by  showing  that  the 
adverse  decision  was  based  on  the  contractor's  belief  (whether 
accurate  or  not)  that  the  individual  posed  a  risk  of  infection  to 
others.   In  such  a  case,  the  contractor,  in  essence,  "regarded" 
the  individual's  impairment,  HIV  infection,  as  preventing  safe 
interaction  with  coworkers,  customers  and/or  the  public.   Stated 
alternatively,  the  contractor's  perception  or  attitude  was  that 
the  individual's  impairment  restricted  his  major  life  activities 
of  "employment"  and  "socialization." 

Moreover,  protection  for  persons  with  asymptomatic  infection 
might  be  established  under  the  "regarded  as"  clause  by  showing 
that  the  contractor's  adverse  action  was  based  on  the  perception 
that  the  individual  had  AIDS  (or  ARC).   Such  a  misunderstanding 
might  occur  because  of,  for  instance,  a  lack  of  sophistication 
regarding  HIV-related  pathology.   In  equating  asymptomatic  HIV 
infection  with  AIDS  (or  ARC),  the  contractor  "regarded"  the 
individual  as  having  a  substantially  limiting  impairment. 

Alternatively,  it  might  be  shown  that  the  contractor  viewed  the 
individual  as  an  "AIDS  risk,"  and  denied  him/her  an  employment 
opportunity  based  on  concern  regarding  future  debilitation.   In 
this  regard,  the  EOS  should  be  mindful  that  the  Federal  Centers 
for  Disease  Control  (CDC)  has  stated  that  certain  groups  bear  an 
increased  risk  of  HIV  infection.   These  include  homosexual  and 
bisexual  men,  past  and  present  intravenous  drug  abusers,  and  the 
sexual  partners  of  persons  in  these  groups.   Because  of  the  risk 
status  these  groups  bear,  they  may  be  prime  targets  for  being 
regarded  as  handicapped  by  HIV  infection  (irrespective  of  whether 
they  are  actually  infected). 

Thus,  when  investigating  the  existence  of  a  substantially 
limiting  impairment  the  EOS  should  attempt  to  establish  facts 
relating  to  the  following: 

1.   The  individual's  medical  condition  (at  the  time  the 
alleged  discrimination  occurred),  including: 

a.   the  results  of  any  tests  for  HIV  infection; 
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b.  medical  diagnoses,  and  related  medical  reports; 

c.  any  medical  restrictions  placed  on  the  individual  or 
recommended  by  his/her  physician  or  other  health  authority; 

d.  any  debilitation  or  other  symptoms  (such  as  skin  lesions 
associated  with  Kaposi's  sarcoma,  swollen  lymph  glands, 
fatigue  or  weight  loss)  being  experienced  by  the  individual. 

2.   Employer  reactions  to  the  individual's  condition, 
including: 

a.  whether  the  individual  has  been  (allegedly  due  to  an 
HIV-related  condition)  denied  employment  or  promotion 
opportunities  other  than  the  one  now  complained  of,  and  if 
so,  all  pertinent  facts; 

b.  information  (including  employer  and  third  party 
statements)  indicating  that  the  employer  regarded  the 
individual  as  physically  unable  to  perform  the  job,  as 
having  a  condition  more  severe  than  the  condition  the 
individual  actually  had,  as  posing  a  risk  of  contagion,  or 
as  posing  a  risk  of  future  infection  and/or  debilitation. 

B.   Health  and  Safety/Successful  Job  Performance.   Under  the 
contagious  disease  amendment  to  the  Rehabilitation  Act  ( see 
Section  3.B.I.  and  Attachment  B,  part  II),  persons  with  HIV- 
related  conditions  will  be  deemed  not  to  be  individuals  with 
handicaps  if  their  condition  —  notwithstanding  the  contractor's 
reasonable  accommodation  efforts  —  poses  a  health  or  safety 
threat  to  others  or  prevents  successful  job  performance.   As 
discussed  below,  Arline  (and  other  Rehabilitation  Act  case  law) 
generally  requires  individual  determinations  based  on  reasonable 
medical  judgments.   Accordingly,  a  contractor  may  not  use  an  HIV 
antibody  test  ( see  Attachment  A)  or  other  job  qualification 
requirement  which  tends  to  screen  out  qualified  persons  who  are 
handicapped  with  HIV-related  conditions,  unless  the  contractor 
can  demonstrate  that  the  requirement  is  related  to  the  particular 
job  at  issue  and  is  consistent  with  business  necessity  and  safe 
performance  of  the  job.   See  41  CFR  60-741 . 6 (c) ( 2 ) . 

An  individual  who  would  pose  a  health  or  safety  threat  or  who 
would  be  unable  to  successfully  perform  the  job  because  of 
factors  involving  HIV-related  debilitation,  would  not  be  entitled 
to  protection.   One  key  factor  to  consider  in  making  such  a 
determination  is  the  nature  of  the  job  involved  (see  footnote  6 
below) .   Another  key  factor  is  the  precise  nature  and  severity  of 
the  debilitation  from  which  the  individual  suffered,  if  any.   A 
third  key  factor  is  the  contractor's  ability  (and  actual  efforts) 
to  make  reasonable  accommodations  to  assist  the  individual  in 
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successfully  performing  the  job  in  issue.   Appropriate 
accommodations  might  include  restructuring  job  duties,  modifying 
work  schedules  and  permitting  advance  sick  leave.   Depending  on 
the  nature  of  the  job  and  the  contractor's  operations,  and  the 
extent  of  the  individual's  debilitation,  accommodation  might  pose 
an  undue  hardship,  and  therefore,  would  not  be  required. 
However,  the  contractor  must  demonstrate  that  accommodation  would 
be  an  undue  hardship.   41  CFR  60-741. 6(d). 

With  respect  to  issues  regarding  HIV-related  contagion,  the  EOS 
should  be  aware  that  few,  if  any,  exclusionary  employment 
decisions  can  be  justified  on  this  basis.   For  example,  the  CDC 
has  found,  based  on  medical  and  epidemiologic  evidence  indicating 
that  the  AIDS  virus  is  not  transmitted  through  casual  physical 
contact,  that  there  is  no  risk  of  HIV  transmission  to  coworkers, 
clients  or  consumers  in  ordinary  employment  settings,  including, 
for  example,  offices,  factories,  schools,  construction  sites,  and 
food  service  establishments.  6/  In  this  regard,  a  contractor 
which  seeks  to  justify  a  particular  adverse  employment  decision 
on  a  risk  of  HIV  transmission,  should  be  required  to  show  that, 
based  on  reasonable  medical  judgments,  the  particular  risk  of  HIV 


6/  See  CDC  Recommendations  for  Preventing  Transmission  of 
Infection  with  [HIV]  in  the  Workplace  (CDC  Workplace 
Recommendations),  34  MMWR  (Morbidity  and  Mortality  Weekly  Report) 
681  (November  5,  1985)  (attached  hereto  as  Attachment  C) .   The 
CDC  recognizes,  however,  that  the  threat  of  contagion  may  be  a 
legitimate  concern  in  some  very  special  circumstances.   For 
instance,  a  health-care  worker  with  HIV  infection  would  pose  a 
risk  of  infection  to  a  patient  if  during  an  invasive  procedure 
(e.g.,  surgery)  the  worker  sustained  a  needlestick  or  scalpel 
injury.   Thus,  the  CDC  has  concluded  that  " [t]he  question  of 
whether  [health-care]  workers  infected  with  HIV  —  especially 
those  who  perform  invasive  procedures  —  can  adequately  and 
safely  be  allowed  to  perform  patient-care  duties  or  whether  their 
work  assignments  should  be  changed  should  be  determined  on  an 
individual  basis."  CDC,  Recommendations  for  Prevention  of  HIV 
Transmission  in  Health-Care  Settings  (CDC  Health-Care 
Recommendations),  36  MMWR  supp.  2S,  16S  (August  21,  1987).   Also, 
the  CDC's  Workplace  Recommendations  state  that  all  health-care 
workers  with  oozing  lesions  or  weeping  dermatitis,  regardless  of 
HIV  infection  status,  should  refrain  from  direct  patient-care  and 
from  handling  of  patient-care  equipment  until  the  condition 
clears.   These  Recommendations  contain  similar  guidance  for 
personal  service  workers  (i.e.,  workers  who  have  close  physical 
contact  with  their  clients,  such  as  hairdressers,  barbers, 
cosmetologists  and  manicurists). 
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contagion  posed  a  significant  threat  to  the  health  and  safety  of 

others. 

Relatedly,  the  EOS  should  be  aware  that  the  vast  majority  of  the 
secondary  opportunistic  infections  which  result  from  HIV 
infection  are  not  transmissible  in  ordinary  work  or  social 
settings  to  persons  with  normal  immune  systems.   A  few  of  these 
infections,  such  as  tuberculosis,  may  be  communicable  in  some 
settings,  however.   Accordingly,  the  contractor  is  obligated  to 
assess  persons  who  develop  such  communicable  infections  under 
Arline  on  an  individualized  basis  to  determine  whether  they  are 
qualified  for  the  position  in  issue.   With  regard  to  either  HIV 
or  a  related  secondary  infection,  the  contractor  must  demonstrate 
that  it  could  not  satisfactorily  reduce  the  risk  of  contagion 
through  some  method  of  reasonable  accommodation. 

In  this  connection,  it  may  be  appropriate  (where  medically 
indicated)  for  a  contractor  to  obtain  periodic  physician's 
reports  for  the  purpose  of  monitoring  an  individual's  condition 
and  the  risk  of  contagion.   Also,  it  is  not  uncommon  in  some 
workplaces  for  supervisors  and  coworkers  of  persons  suspected  or 
known  to  be  HIV-infected  to  be  concerned  about  a  risk  of 
contagion.  7/   In  such  situations  (and  preferably  before  a 
problem  situation  arises),  contractors  should  consider  providing 
both  ongoing  training  for  supervisors  and  managers  regarding 
medical  and  personnel  issues  related  to  AIDS  in  the  workplace, 
and  general  educational  and  counseling  programs  to  allay  employee 
concerns. 

Thus,  when  investigating  the  health  and  safety/successful  job 
performance  element  of  the  definition,  the  EOS  should  attempt  to 
establish  facts  relating  to  the  following': 

1.  The  duties  of  the  job,  both  as  the  job  is  formally 
defined  and  as  the  job  is  actually  performed. 

2.  The  extent  of  the  individual's  debilitation,  if  any,  and 
any  job  duties  the  individual  was  unable  to  perform  as  a 
result  of  the  debilitation. 


7/  Contractors  are  generally  required  to  keep  confidential  all 
information  regarding  an  employee's  or  applicant's  physical  or 
mental  condition,  including  his  HIV-inf ection  status.   However, 
relevant  medical  information  may  be  disclosed  to:  supervisors  and 
managers  regarding  work  restrictions  and  accommodations,  first 
aid  and  safety  personnel  (if  the  condition  may  require  emergency 
treatment),  and  Government  officials  investigating  compliance 
with  Section  503.   41  CFR  60-741 . 6 (c) ( 3) . 
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3.  The  contractor's  efforts  to  accommodate  the  individual, 
including  any  accommodations  actually  implemented  and 
accommodations  considered  but  rejected. 

4.  If  the  contractor's  failure  to  provide  accommodation  is 
based  upon  assertions  of  undue  hardship,  the  particulars 
regarding  the  asserted  hardship  (e.g.,  cost  to  the  contractor 
in  relation  to  the  contractor's  revenues,  degree  to  which  the 
job  would  have  to  be  altered  to  accommodate  the  individual). 

5.  If  the  contractor  asserts  that  the  adverse  employment 
decision  was  based  on  a  risk  of  HIV  transmission: 

a.  the  medical  opinions  and  other  information  (including 
all  sources  thereof)  relied  upon  by  the  contractor  in 
reaching  that  conclusion; 

b.  the  basis  for  any  conclusion  reached  by  the  contractor 
that  reasonable  accommodation  could  not  satisfactorily 
reduce  the  risk  of  contagion. 

6.  Any  contractor  policies,  formal  or  informal,  relating  to 
employment  of  individuals  with  HIV-related  conditions. 

7.  Whether,  and  to  what  extent,  the  adverse  employment 
decision  was  based  upon  a  blanket  policy  or  upon 
individualized  assessment  of  the  person  involved. 

Once  these  and  other  relevant  facts  have  been  established,  the 
EOS  must  determine,  applying  the  principles  discussed  above, 
whether  the  person's  condition  posed  a  direct  health  or  safety 
threat  or  prevented  successful  job  performance  (e.g.,  was  there 
an  unacceptable  risk  of  HIV  contagion,  and  was  no  accommodation 
reasonably  possible). 
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Attachment  A 

Medical  Facts  Regarding  AIDS   1/ 

I.   HIV  Infection  and  Related  Health  Effects 

Upon  infection,  the  AIDS  virus  (HIV)  selectively  targets  white 
blood  cells  called  T4  lymphocytes,  which  orchestrate  many 
essential  functions  of  the  immune  system.   The  virus  enters  the 
T4  cells  and  integrates  its  genetic  material  with  that  of  the 
lymphocyte,  and  thereby,  apparently  causes  permanent  infection. 
HIV  is  believed  to  generally  cause  some  minimal  level  of 
immunologic  impairment  soon  after  infection.   At  some  point, 
possibly  upon  immunologic  stimulation  of  the  lymphocyte  by  a 
secondary  infection,  the  virus  may  replicate  itself.   In  doing 
so,  the  virus  destroys  the  host  cell  and  attacks  other 
lymphocytes  through  a  mechanism  that  is  still  not  clearly 
understood.   This  process,  which  is  believed  generally  to  occur 
in  a  slowly  progressive  fashion,  results  in  both  an  impairment  in 
the  functioning  and  a  depletion  in  the  number  of  these 
lymphocytes.   In  turn,  the  overall  operation  of  the  immune  system 
is  compromised. 

The  National  Academy  of  Sciences,  in  a  comprehensive  overview  of 
the  scientific  knowledge  in  the  area,  has  reported  that  HIV 
infection  apparently  results  in  some  level  of  immunologic 
dysfunction  (in  a  slowly  progressive  manner)  in  virtually  all 
infected  persons.   Such  impairment  gives  rise  to  a  broad  spectrum 
of  adverse  health  effects,  ranging  from  relatively  mild  clinical 
conditions  to  life  threatening  secondary  infections,  cancers 
and/or  neurologic  disease.   Indeed, 

[o]nce  an  HIV  infection  becomes  established, 
compromise  of  the  immune  system  can  be 
detected  in  most,  if  not  all,  infected 
persons.   The  severity  of  this  compromise  may 
range  from  abnormalities  detectable  only  by 
sophisticated  immunologic  analyses  to  the 
virtual  collapse  of  the  immune  system  seen  in 
AIDS.   The  factors  that  determine  the 


1/  The  medical  discussion,  except  where  noted  otherwise,  is 
derived  for  the  most  part  from  Institute  of  Medicine,  National 
Academy  of  Sciences,  Confronting  AIDS:  Directions  for  Public 
Health,  Health  Care  and  Research  (1986),  and  the  National  Academy 
of  Science's  follow-up  report,  Confronting  AIDS:  Update  1988 
(1988). 
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initiation  of  this  immunologic  decline,  the 
rate  of  its  progression,  and  its  ultimate 
outcome  are  unknown. 

Institute  of  Medicine,  National  Academy  of  Sciences,  Confronting 
AIDS:  Directions  for  Public  Health,  Health  Care  and  Research  193 
(1986)  . 

Accordingly,  the  scientific  community  views  HIV  infection  per  se 
as  a  disease.   That  is,  HIV  infection  should  properly  be  regarded 
"as  a  continuum  of  conditions,  ranging  from  the  acute,  transient, 
mononucleosis-like  syndrome  associated  with  [the  development  of 
antibodies  to  the  virus],  to  asymptomatic  HIV  infection,  to 
symptomatic  HIV  infection,  and,  finally  to  AIDS,  a  spectrum  that 
encompasses  a  great  variety  of  clinical  symptomatology." 
Institute  of  Medicine,  National  Academy  of  Sciences,  Confronting 
AIDS:  Update  1988  37  (1988). 

The  Federal  Centers  for  Disease  Control  (CDC)  estimates  that  as 
of  late  1988  there  were  between  1  and  1.5  million  people  in  the 
United  States  infected  with  the  AIDS  virus.   Studies  suggest  that 
the  great  majority  of  persons  infected  with  the  virus  will 
eventually  develop  AIDS  (in  the  absence  of  the  discovery  of  an 
effective  treatment  to  slow  or  halt  the  infection's  progression). 

All  current  medical  and  epidemiologic  evidence  indicates  that 
transmission  of  the  AIDS  virus  occurs  through  (1)  sexual  contact 
with  infected  persons;  (2)  introduction  of  infected  blood  or 
blood  products  through  the  skin  and  into  the  bloodstream  (e.g., 
by  intravenous  drug  use,  blood  transfusion,  and  treatment  of 
hemophilia);  or  (3)  perinatal  (infected)  mother-to-infant 
contact.   No  evidence  of  HIV  transmission  through  casual  contact 
(including  contact  that  can  be  quite  close  between  persons  in  the 
course  of  daily  social  and  work  activities)  has  been  found.  2/ 


2/      See  CDC  Recommendations  for  Preventing  Transmission  of 
Infection  with  [HIV]  in  the  Workplace  (CDC  Workplace 
Recommendations),  34  MMWR  (Morbidity  and  Mortality  Weekly  Report) 
681  (November  15,  1985)  (attached  hereto  as  Attachment  C);  and 
CDC  Recommendations  for  Prevention  of  HIV  Transmission  in  Health- 
Care  Settings  (CDC  Health-Care  Recommendations),  36  MMWR  supp.  2S 
(August  21,  1987).   The  CDC  notes  that  "HIV  has  been  isolated 
from  blood,  semen,  vaginal  secretions,  saliva,  tears,  breast 
milk,  cerebrospinal  fluid,  amniotic  fluid,  and  urine  and  is 
likely  to  be  isolated  from  other  body  fluids,  secretions,  and 
excretions.   However,  epidemiologic  evidence  has  implicated  only 
blood,  semen,  vaginal  secretions,  and  possibly  breast  milk  in 
transmission."   CDC  Health-Care  Recommendations  at  p.  3S. 
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II.  HIV  Antibody  Testing 

AIDS  virus  infection  is  inferred  by  the  presence  in  the  blood  of 
specific  antibodies  which  the  virus  stimulates;  the  virus  itself, 
however,  cannot  be  routinely  detected.   Antibodies  to  HIV  can  be 
detected  by  several  techniques,  including  the  ELISA  (enzyme- 
linked  immunosorbent  assay)  test  and  the  Western  blot  analysis. 
The  ELISA  test  is  the  most  widely  used,  and  is  highly  sensitive 
in  detecting  antibodies  but  results  in  a  number  of  "false 
positive"  tests  (i.e.,  it  falsely  identifies  the  antibody  in  an 
uninfected  person).   The  Western  blot  analysis  is  generally  used 
to  confirm  a  positive  ELISA  test  because  it  is  a  more  specific 
test  (i.e.,  it  is  able  to  rule  out  false  positive  results). 
Persons  who  have  antibodies  to  HIV  as  demonstrated  by  either  of 
these  tests  are  termed  "seropositive."   Seropositive  persons  are 
presumed  to  be  currently  infected,  and  capable  of  transmitting 
the  AIDS  virus  to  others. 

III.  The  CDC  Surveillance  Case  Definition  for  AIDS 

AIDS  generally  is  defined  by  the  presence  of  "opportunistic" 
infections,  i.e.,  those  which  take  advantage  of  the  opportunity 
offered  by  an  impaired  immune  system,  and  which  rarely  occur  in 
persons  with  normal  immune  functioning.   As  the  disease  pro- 
gresses, the  AIDS  patient  usually  acquires  additional  infections 
and  becomes  more  debilitated.   Some  individuals  diagnosed  with 
AIDS  may  not,  however,  suffer  from  significant  debilitation  for 
months  or  years.   The  secondary  infections  or  diseases  resulting 
from  immune  dysfunction  often  do  not  respond  to  therapy,  and 
apparently  will  prove  ultimately  fatal  for  the  AIDS  patient. 

ARC  is  generally  less  severe  than  AIDS,  and  is  marked  by  such 
symptoms  as  recurrent  fever,  fatigue,  sudden  unexplained  weight 
loss,  swollen  lymph  glands,  night  sweats  and  chronic  diarrhea. 
Persons  with  ARC  may  have  widely  varying  symptoms,  ranging  from 
mild  problems  to  very  serious  disease. 

In  order  to  monitor  the  incidence  of  the  disease  in  the  United 
States,  the  CDC  has  established  a  case  definition  for  AIDS.   36 
MMWR  supp.  no.  IS  (August  14,  1987).   Under  the  definition,  AIDS 
is  characterized  by  one  or  more  of  a  number  of  specified 
"indicator"  diseases,  depending  on  the  status  of  laboratory 
evidence  for  HIV  infection.   For  instance,  where  laboratory  tests 
for  HIV  were  not  performed  or  were  inconclusive  and  the 
individual  had  no  other  (specified)  cause  of  immune  deficiency, 
any  one  of  12  definitively  diagnosed  indicator  diseases  will 
indicate  a  diagnosis  of  AIDS.   This  set  of  indicator  diseases 
includes  Kaposi's  sarcoma,  a  rare  cancer  of  the  blood  or 
lymphatic  vessel  walls,  which  usually  appears  as  blue-violet  skin 
blotches  or  bumps,  affecting  a  patient  under  60  years  of  age; 
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Pneumocystis  carinii  pneumonia/  a  rare  lung  disease; 
cytomegalovirus  disease,  which  causes  dysf unctioning  of  the 
retina,  kidneys  and  brain;  and,  toxoplasmosis,  an  infection  which 
causes  central  nervous  system  impairments.   Additionally,  where 
there  is  laboratory  evidence  of  HIV  infection  —  regardless  of 
the  presence  of  other  (specified)  causes  of  immunodefi- 
ciency —  any  of  these  indicator  diseases  as  well  as  any  one 
of  an  additional  set  of  indicator  diseases  will  support  a 
diagnosis  of  AIDS.   This  additional  set  of  diseases  includes 
tuberculosis,  a  lung  infection;  HIV  encephalopathy,  a 
degenerative  brain  disease  (which  is  also  called  "HIV 
dementia,"  "AIDS  dementia"  or  "subacute  encephalitis  due  to 
HIV");  and  HIV  wasting  syndrome,  a  profound  involuntary  weight 
loss  accompanied  by  chronic  diarrhea  or  chronic  fever  in  the 
absence  of  an  illness  or  a  condition  other  than  HIV  infection 
that  can  explain  the  findings. 


Attachment  B 

Legal  Issues 

I.   The  Supreme  Court  Decision  in  School  Board  of 
Nassau  County  v.  Arline,  107  S.  Ct.  1123  (1987) 

The  Supreme  Court  held  in  Arline  that  contagious  diseases  may  be 
deemed  protected  handicapping  conditions.   The  Court  also  held 
that  an  employer  in  determining  whether  a  handicapped  person  is 
qualified  to  perform  a  particular  job,  generally  must  make  an 
individualized  inquiry  based  on  reasonable  medical  judgments  into 
the  specific  risk  of  contagion  at  issue.  1/  The  Court  (at  107  S. 
Ct.  1131)  expressly  adopted  the  views  expressed  by  the  American 
Medical  Association"  set  out  in  its  amicus  curiae  brief  that  this 
inquiry  should  include: 

[findings  of]  facts,  based  on  reasonable  medical  judgments 
given  the  state  of  medical  knowledge,  about  (a)  the  nature 
of  risk  (how  the  disease  is  transmitted),  (b)  the  duration 
of  the  risk  (how  long  is  the  carrier  infectious),  (c)  the 
severity  of  the  risk  (what  is  the  potential  harm  to  third 
parties)  and  (d)  the  probabilities  the  disease  will  be 
transmitted  and  will  cause  varying  degrees  of  harm. 

The  Court  stated  that  in  making  this  individualized  inquiry, 
deference  should  be  accorded  to  the  reasonable  medical  judgments 
of  public  health  officials.   The  inquiry  then  should  consider 
whether  the  employer  can  reasonably  accommodate  the  employee. 

In  Arline,  a  school  board  dismissed  an  elementary  school  teacher 
with  tuberculosis  (a  chronic  contagious  disease  of  the  lungs) 
after  she  suffered  a  relapse  of  the  disease.   The  school  board 
argued  that  Ms.  Arline  was  dismissed  because  of  the  board's 
concern  that  her  relapses  of  tuberculosis  posed  a  threat  of 
contagion.   The  theory  of  the  school  board's  position  was  that 
the  contagious  effects  of  the  disease  were  separate  from  the 
physical  incapacities  caused  by  the  disease,  and  that  the 


1/  Arline  was  decided  under  Section  504  of  the  Rehabilitation 
Act  (29  U.S.C.  §794),  which  prohibits  federally  conducted  and 
assisted  programs  from  discriminating  against  otherwise  qualified 
individuals  with  handicaps.   Because  the  Court's  analysis  turned 
on  its  interpretation  of  the  definition  of  "handicapped 
individual"  (now  "individual  with  handicaps")  —  which  applies  to 
Section  503  as  well  as  504  —  the  decision  is  equally  applicable 
to  Section  503. 
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contagious  effects  of  the  disease  were  not  handicapping  within 
the  meaning  of  Section  504.   The  Court  rejected  this  contention, 
finding  that  "in  defining  a  handicapped  individual  .  .  .,  the 
contagious  effects  of  a  disease  can[not]  be  meaningfully 
distinguished  from  the  disease's  physical  effects  on  a  claimant 
.  .  .  . "   107  S.  Ct.  at  1128.   In  this  connection,  the  Court 
concluded  that  "[i]t  would  be  unfair  to  allow  an  employer  to 
seize  upon  the  distinction  between  the  effects  of  a  disease  on 
others  and  the  effects  of  a  disease  on  a  patient  and  use  that 
distinction  to  justify  discriminatory  treatment."   Id. 

This  distinction  —  between  the  contagious  effects  of  a  disease 
and  its  physical  effects  on  the  afflicted  individual  —  was  a 
major  component  of  a  June  20,  1986,  Department  of  Justice 
advisory  Opinion  regarding  the  application  of  Section  504  of  the 
Rehabilitation  Act  of  1973  to  persons  with  AIDS-related 
conditions.   (The  Justice  Opinion  was  issued  pursuant  to  that 
agency's  authority  to  coordinate  the  implementation  and 
enforcement  of  Section  504  by  executive  agencies  under  Executive 
Order  12250.)   In  that  Opinion,  the  Department  of  Justice 
concluded  that  the  disabling  effects  (caused  by  associated 
diseases  or  infections)  of  AIDS,  and  in  some  cases,  of  ARC,  may 
constitute  protected  handicapping  conditions  under  the 
Rehabilitation  Act.   The  Opinion  went  on  to  hold,  however,  that 
the  capacity  of  an  individual  to  transmit  the  AIDS  virus  per  se 
(i.e.,  one's  infectious  status)  is  not  so  protected.   Also,  the 
Opinion  found  that  asymptomatic  HIV  infection  does  not  constitute 
an  "impairment"  within  the  meaning  of  regulations  promulgated 
under  Section  504.   Consequently,  the  Opinion  determined  that 
exclusionary  decisions  (in  employment  or  services)  based  on  fear 
of  contagion,  in  contrast  to  decisions  based  on  the  disabling 
effects  of  HIV-inf ection,  are  not  cognizable  (as  handicap 
discrimination)  under  the  Act. 

As  is  noted  above,  the  Arline  case  rejected  this  distinction 
between  the  contagious  and  disabling  effects  of  a  disease  for 
purposes  of  determining  whether  an  exclusionary  decision 
constitutes  prohibited  discrimination  on  the  basis  of  handicap 
under  the  Rehabilitation  Act.   The  decision  concerned 
tuberculosis  but  we  see  no  good  reason  for  not  applying  the 
rationale  to  other  disabling  contagious  diseases,  including  AIDS 
and  ARC.   However,  in  Arline  the  Court  specifically  declined  to 
reach  "the  questions  whether  [an  asymptomatic]  carrier  of  a 
contagious  disease  such  as  AIDS  could  be  considered  to  have  a 
physical  impairment,  or  whether  such  a  person  could  be 
considered,  solely  on  the  basis  of  contagiousness,  a  handicapped 
person  as  defined  by  the  Act."   107  S.  Ct.  at  1128  n.7.   As  will 
be  discussed  below  in  more  detail,  the  most  recent  Department  of 
Justice  opinion  regarding  AIDS  concludes  that  an  asymptomatic 
carrier  of  the  AIDS  virus  is  impaired  within  the  meaning  of 
Section  504. 
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II.   The  Contagious  Disease  Amendment 

In  1988  the  Congress  enacted  the  "contagious  disease"  amendment 
as  part  of  the  Civil  Rights  Restoration  Act  (Pub.  L.  No.  100-259, 
§9,  102  Stat.  28,  31-32).   The  amendment  provides  that  the  term 
"individual  with  handicaps" 

does  not  include  an  individual  who  has  a  currently 
contagious  disease  or  infection  and  who,  by  reason 
of  such  disease  or  infection,  would  constitute  a 
direct  threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the  currently 
contagious  disease  or  infection,  is  unable  to 
perform  the  duties  of  the  job. 

The  legislative  history  of  the  contagious  disease  amendment 
indicates  that  the  amendment  essentially  adopts  the  "qualified" 
standard  set  out  in  Arline.   The  amendment  was  intended  to 
clarify  that  persons  with  contagious  diseases  or  infections, 
including  HIV-related  conditions,  may  indeed  be  covered  under  the 
Rehabilitation  Act,  but  that  such  persons  will  not  be  protected 
if,  notwithstanding  an  employer's  efforts  to  provide  reasonable 
accommodation,  their  condition  poses  a  significant  threat  to  the 
health  or  safety  of  others  or  prevents  successful  job 
performance. 

The  amendment  places  the  Arline  standard  into  clear  statutory 
language  in  order  to  allay  the  concerns  of  some  employers  (based 
upon  a  misunderstanding  of  Arline)  that  they  may  have  to  hire  and 
retain  persons  with  contagious  infections  or  diseases  which  would 
pose  a  health  or  safety  threat.   It  is  patterned  after  Congress' 
1978  amendment  to  the  Act  (which  was  precipitated  by  comparable 
employer  safety  concerns)  excluding  from  the  definition  of 
"handicapped  individual"  (now  "individual  with  handicaps") 
alcoholics  and  drug  abusers  whose  use  of  alcohol  or  drugs 
prevents  successful  job  performance  or  threatens  safety  or 
property.   29  U.S.C.  §706(8) (B). 

Further,  the  legislative  history  of  the  contagious  disease 
amendment  makes  clear  that  Congress  did  not  intend  for  the 
amendment  to  alter  the  traditional  two-step  analytic  scheme  for 
establishing  protection  under  the  Rehabilitation  Act.   Under  the 
two-step  scheme,  one  must  first  determine  whether  the  alleged 
discriminatee  is  ah  "individual  with  handicaps,"  and  second, 
whether  the  individual  is  qualified  for  the  job  in  issue. 
Similarly,  the  amendment  does  not  affect  employers'  obligations 
to  make  reasonable  accommodation  under  the  Act. 


-  4  - 


III.   The  Department  of  Justice  Opinion  Regarding  HIV  Infection 

As  is  mentioned  above  and  discussed  at  Section  3.B.3.  of  the  text 
of  the  Notice,  the  Department  of  Justice  (DOJ),  on  October  6, 
1988,  issued  an  Opinion  in  which  it  determined  that  persons  with 
either  symptomatic  or  asymptomatic  HIV-inf ection  are 
substantially  limited  in  their  major  life  activities.   Thus, 
these  persons  are  covered  "individuals  with  handicaps,"  provided 
that  they  are  able  to  perform  the  duties  of  the  job  at  issue  and 
do  not  constitute  a  direct  threat  to  the  health  and  safety  of 
others.   Further,  the  Opinion  observed  that  the  legislative 
history  of  the  contagious  disease  amendment  indicates  that 
Congress  intended  that  an  employer  be  required  to  consider  — 
before  determining  that  an  HIV-infected  person  is  not  a  protected 
"individual  with  handicaps"  —  whether  any  reasonable 
accommodation  would  eliminate  a  potential  health  or  safety  threat 
or  enable  the  individual  to  perform  the  duties  of  the  job.   The 
Opinion,  which  addresses  Section  504,  also  provides  valuable 
guidance  for  OFCCP ' s  enforcement  of  Section  503. 

The  Opinion  supersedes  the  Department  of  Justice's  June  20,  1986, 
Opinion  on  the  issue  (see  discussion  above).   The  1988  Opinion 
states  that  its  conclusions  reflect  legal  and  medical 
developments  subsequent  to  the  1986  Opinion:  the  Arline  decision, 
the  Rehabilitation  Act's  contagious  disease  amendment,  and 
clarification  from  the  Surgeon  General  that  asymptomatic  HIV 
infection  per  se  constitutes  a  medically  significant  impairment. 

With  respect  to  symptomatic  HIV-inf ection;  DOJ  found  that  persons 
with  AIDS  are  clearly  handicapped  because  of  the  substantial 
limiting  effects  that  symptoms  associated  with  the  disease  have 
on  one's  major  life  activities.   Similarly,  the  Opinion  stated 
that  persons  with  ARC,  who  also  have  serious  disabling  physical 
effects  caused  by  HIV  infection,  are  also  covered  handicapped 
persons. 

Turning  to  so-called  "asymptomatic"  HIV  infection,  the  Opinion 

concluded  that  such  condition  constitutes  a  physical 

impairment.  2/   DOJ  relied  on  information  provided  to  the  agency 


2/  DOJ  found  that  asymptomatic  infection  satisfies  Section  504 's 
7egulatory  definition  of  "impairment."   The  Opinion  applied  the 
Department  of  Health  and  Human  Services'  regulations  (at  45  CFR 
84  .  3 ( j ) ( 2 ) ( i ) ) ,  which  define  a  "physical  impairment"  as  "any 
physiological  disorder  or  condition"  affecting  specified  body 
systems,  including  the  "hemic  and  lymphatic"  systems.   This 
definition  of  "impairment"  is  in  substance  similar  to  that 
applied  by  OFCCP.   See  E.E.  Black,  Ltd.  v.  Marshall,  497  F.  Supp. 
(footnote  con't) 
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by  Surgeon  General  Koop  in  a  letter  which  concluded  that  "from  a 
purely  scientific  perspective  persons  with  [asymptomatic]  HIV 
infection  are  clearly  impaired."   Dr.  Koop  reasoned  that  it  is 

inappropriate  to  think  of  [HIV  infection]  as  composed  of 
discrete  conditions  such  as  ARC  or  "full  blown"  AIDS.   HIV 
infection  is  the  starting  point  of  a  single  disease  which 
progresses  through  a  variable  range  of  stages.   In  addition 
to  an  acute  flu-like  illness,  early  stages  of  the  disease 
may  involve  subclinical  manifestations  i.e.,  impairments  and 
no  visible  signs  of  illness.   The  overwhelming  majority  of 
infected  persons  exhibit  detectable  abnormalities  of  the 
immune  system. 

Further,  DOJ  determined  that  asymptomatic  HIV-infected 
individuals  are  per  se  substantially  limited  in  two  major  life 
activities,  and  consequently,  are  actually  impaired  under  the 
first  clause  of  the  definition  of  "individual  with  handicaps." 
First,  because  of  the  significant  risk  that  HIV  will  be 
transmitted  to  one's  offspring  during  pregnancy,  the  major  life 
activity  of  procreation  —  the  act  of  conceiving  and  bearing 
healthy  children  —  is  substantially  limited.   Second,  the 
Opinion  stated  that  it  is  reasonable  to  conclude  that,  in  view  of 
the  risk  of  viral  transmission,  the  life  activity  of  engaging  in 
sexual  relations  is  also  substantially  limited.   Moreover,  DOJ 
concluded  that  HIV-infected  persons  may  be  substantially  limited 
by  virtue  of  the  perception  of  others  that  they  pose  a  risk  of 
contagion.   That  is,  where  an  HIV-infected  person's  employment 
opportunities,  for  instance,  are  limited  because  of  this  concern, 
he/she  may  be  considered  an  "individual  with  handicaps"  under  the 
third  clause  of  that  term's  statutory  definition. 

IV.   Legal  Conclusions. 

The  DOJ  Opinion  concluded  that  all  HIV-related  conditions  are 
necessarily  substantially  limiting  impairments.   With  respect  to 
symptomatic  HIV  infection,  DOJ  concluded  that  AIDS  is  a  handicapping 
condition.   In  persons  diagnosed  with  AIDS,  HIV  infection  by 
definition  has  progressed  to  the  point  of  the  development  of  serious 
secondary  infections  (e.g.,  cancers  and/or  neurologic  disease)  which 
may  ultimately  prove  fatal.   The  disease  manifestly  is  an  impairment 
which,  during  its  progressive  course,  greatly  restricts  or  totally 
prevents  functioning  in  many  major  life  activities.   AIDS  interferes, 
most  notably,  with  such  major  life  activities  as  selfcare,  employment 
and  socialization. 


1088,  1098  (D.  Hawaii  1980)  (defining  an  "impairment"  as  "any 
condition  which  weakens,  diminishes,  restricts  or  otherwise 
damages  an  individual's  health  or  physical  or  mental  activity"). 
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Similarly,  ARC  is  a  handicapping  condition  because  it  results 
from  serious  immunologic  dysfunctions  and  is  associated  with 
significant,  often  debilitating,  adverse  health  effects. 

DOJ  also  concluded  that  asymptomatic  HIV  infection  is  an 
impairment.   The  Opinion  relied  on  the  scientific  and  medical 
community  views  of  HIV  infection  as  a  disease.   HIV  infection  per 
se  causes  immunologic  defects  which  generally  result  in  short- 
term  and  long-term  adverse  health  effects  with  varying  degrees  of 
severity  in  the  great  majority  of  infected  persons.   Accordingly, 
HIV-infected  persons  who  have  not  manifested  overt  or  disabling 
associated  illness  meeting  the  criteria  for  AIDS  or  ARC  have  an 
"impairment"  within  the  meaning  of  the  Act.   At  least  one  court 
case,  Local  1812,  American  Federation  of  Government  Employees  v. 
United  States  Department  of  State,  662  F.  Supp.  50,  54  (D.D.C. 
1987),  has  sustained  this  theory  ("the  great  majority  of  HIV 
carriers  are  physically  impaired  and  handicapped  .  .  .  due  to 
measurable  deficiencies  in  their  immune  systems  even  where 
disease  symptoms  have  not  yet  developed").   Also,  in  Thomas  v. 
Atascadero  Unified  School  District,  662  F.  Supp.  376,  379  (CD. 
Ca .  1987),  the  court  ruled  that  under  Section  504,  persons  with 
asymptomatic  HIV  infection  "suffer  significant  impairments  to 
their  major  life  activities,"  in  that  such  infection  results  in 
"abnormalities  in  their  hemic  and  reproductive  systems  making 
procreation  and  childbirth  dangerous  to  themselves  and  others." 
Additionally,  a  person  with  asymptomatic  infection  may  be  found 
substantially  limited  (in  the  major  life  activity  of  employment) 
where  he/she  is  restricted  from  working  in  settings  which  enhance 
his/her  risk  of  acquiring  (or  experiencing  serious  complications 
of)  infectious  diseases  (e.g.,  health-care  facilities  which  care 
for  patients  with  readily  transmissible  diseases).   This  was  the 
case  in  Local  1812,  supra ,  662  F.  Supp.  at  54,  where  persons 
found  to  have  asymptomatic  HIV  infection  under  the  Foreign 
Service's  HIV  screening  program  for  employees  seeking  to  qualify 
for  service  abroad  were  deemed  handicapped  (but  not  "otherwise 
qualified"),  because  their  placement  in  countries  with  relatively 
high  levels  of  infectious  disease  and  inadequate  specialized 
medical  care  might  endanger  their  health. 

Further,  the  third  clause  of  the  statutory  definition  of 
individual  with  handicaps,  the  "regarded  as"  clause,  may  be 
particularly  significant  for  establishing  protection  of  an 
asymptomatic  person.   As  is  discussed  in  Section  5. A.  of  the  text 
of  the  Notice,  a  contractor's  belief,  whether  accurate  or  not, 
that  an  asymptomatic  individual  poses  a  risk  of  infection  to 
others  may  serve  as  a  basis  for  protection.   In  effect,  the 
contractor  "regarded"  the  individual's  HIV  infection  as 
preventing  safe  interaction  with  others  and  therefore  restrictive 
of  the  major  life  activities  of  employment  and  socialization. 
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A  similar  conclusion  was  reached  in  the  DOJ  Opinion  and  by  at 
least  one  Federal  court.   Doe  v.  Centinela  Hospital,  Civ.  87-2514 
(CD.  Ca.  June  30,  1988)  (holding  that  an  asymptomatic  HIV- 
infected  person  who  was  excluded  from  a  residential  drug  and 
alcohol  treatment  program  because  of  concern  regarding  contagion 
was  perceived  as  substantially  limited  in  his  ability  to  benefit 
from  treatment,  and  thus,  was  regarded  as  handicapped  under 
Section  504).   See  also  Kohl  by  Kohl  v.  Woodhaven  Learning 
Center,  672  F.  Supp.  1226,  1236  (W.D.  Mo.  1987)  (similar  holding 
regarding  the  exclusion  of  a  hepatitis  B  virus  carrier  from  a 
vocational  skills  training  facility).  3/ 

Finally,  as  also  is  discussed  in  Section  5. A.  of  the  Notice,  an 
adverse  employment  decision  based  on  the  mistaken  perception  that 
the  individual  had  AIDS  or  ARC  may  support  protection  of  a  person 
with  asymptomatic  infection.   In  such  a  case  the  contractor,  by 
equating  asymptomatic  HIV  infection  with  AIDS  or  ARC,  "regarded" 
the  individual  as  having  a  substantially  limiting  impairment. 
Alternatively,  the  contractor  may  have  viewed  the  individual  as 
an  "AIDS  risk,"  and  denied  him/her  an  employment  opportunity 
based  on  concern  regarding  future  debilitation.   See  Local  1812, 
supra,  662  F.  Supp.  at  54,  where  the  court  ruled  that  persons 
with  asymptomatic  infection  may  be  protected  under  the  third 
clause  of  the  definition,  finding  that  "[i]n  the  present  period 
of  speculation  and  concern  over  the  incurable  and  fatal  nature  of 
AIDS  there  is  no  doubt  that  a  known  carrier  of  the  virus  which 
causes  it  is  perceived  to  be  handicapped." 


3/  The  Supreme  Court's  holding  in  Arline  —  that  the  Act 
protects  persons  with  infectious  disease  who  are  discriminated 
against  because  of  concern  regarding  the  risk  of  infection  to 
others  —  expressly  relied  on  a  similar  interpretation.   The 
Court  found  that  in  extending  coverage  under  the  Act  to  persons 
who  are  "regarded  as  having"  a  substantially  limiting  impairment, 
Congress  intended  to  cover  impairments  which  "might  not  diminish 
a  person's  physical  or  mental  capabilities,  but  could 
nevertheless  substantially  limit  that  person's  ability  to  work  as 
a  result  of  the  negative  reactions  of  others  to  the 
impairment."   107  S.  Ct.  at  1129.   The  Court  observed  that 
through  this  provision  "Congress  acknowledged  that  society's 
accumulated  myths  and  fears  about  disability  and  disease  are  as 
handicapping  as  are  the  physical  limitations  that  flow  from 
actual  impairment.   Few  aspects  of  a  handicap  give  rise  to  the 
same  level  of  public  fear  and  misapprehension  as 
contagiousness."   Id. 


Attachment  C 


Recommendations  for  Preventing  Transmission  of  Infection 

with  Human  T-Lymphotropic  Virus  Type  III/ 

Lymphadenopathy-Associated  Virus  in  the  Workplace 

Summary: 

The  information  and  recommendations  contained  in  this  document  have  been  developed 
with  particular  emphasis  on  health-care  workers  and  others  in  related  occupations  in  which 
exposure  might  occur  to  blood  from  persons  infected  with  HTLV-III/LAV,  the  "AIDS  virus." 
Because  of  public  concern  about  the  purported  risk  of  transmission  of  HTLV-III/LAV  by  per- 
sons providing  personal  services  and  those  preparing  and  serving  food  and  beverages,  this 
document  also  addresses  personal-service  and  food-service  workers.  Finally,  it  addresses 
"other  workers"  — persons  in  settings,  such  as  offices,  schools,  factories,  and  construction 
sites,  where  there  is  no  known  risk  of  AIDS  virus  transmission. 

Because  AIDS  is  a  bloodborne,  sexually  transmitted  disease  that  is  not  spread  by  casual 
contact,  this  document  does  not  recommend  routine  HTLV-III/LAV  antibody  screening  for  the 
groups  addressed.  Because  AIDS  is  not  transmitted  through  preparation  or  serving  of  food 
and  beverages,  these  recommendations  state  that  food-service  workers  known  to  be  infected 
with  AIDS  should  not  be  restricted  from  work  unless  they  have  another  infection  or  illness  for 
which  such  restriction  would  be  warranted. 

This  document  contains  detailed  recommendations  for  precautions  appropriate  to  prevent 
transmission  of  all  bloodborne  infectious  diseases  to  people  exposed  — in  the  course  of  their 
duties  — to  blood  from  persons  who  may  be  infected  with  HTLV-III/LAV.  They  emphasize  that 
health-care  workers  should  take  all  possible  precautions  to  prevent  needlestick  injury.  The 
recommendations  are  based  on  the  well-documented  modes  of  HTLV-III/LAV  transmission 
and  incorporate  a  "worst  case"  scenario,  the  hepatitis  B  model  of  transmission.  Because  the 
hepatitis  B  virus  is  also  bloodborne  and  is  both  hardier  and  more  infectious  than  HTLV-III/LAV, 
recommendations  that  would  prevent  transmission  of  hepatitis  B  will  also  prevent  transmis- 
sion of  AIDS. 

Formulation  of  specific  recommendations  for  health-care  workers  who  perform  invasive 
procedures  is  in  progress. 


Persons  at  increased  risk  of  acquiring  infection  with  human  T-lymphotropic  virus  type 
lll/lymphadenopathy-associated  virus  (HTLV-III/LAV),  the  virus  that  causes  acquired  immuno- 
deficiency syndrome  (AIDS),  include  homosexual  and  bisexual  men,  intravenous  (IV)  drug 
abusers,  persons  transfused  with  contaminated  blood  or  blood  products,  heterosexual  con- 
tacts" of  persons  with  HTLV-III/LAV  infection,  and  children  born  to  infected  mothers.  HTLV-III/ 
LAV  is  transmitted  through  sexual  contact,  parenteral  exposure  to  infected  blood  or  blood 
components,   and   perinatal   transmission   from   mother  to  neonate.  HTLV-III/LAV  has  been 
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isolated  from  blood,  semen,  saliva,  tears,  breast  milk,  and  urine  and  is  likely  to  be  isolated 
from  some  other  body  fluids,  secretions,  and  excretions,  but  epidemiologic  evidence  has  im- 
plicated only  blood  and  semen  in  transmission.  Studies  of  nonsexual  household  contacts  of 
AIDS  patients  indicate  that  casual  contact  with  saliva  and  tears  does  not  result  in  transmission 
of  infection.  Spread  of  infection  to  household  contacts  of  infected  persons  has  not  been 
detected  when  the  household  contacts  have  not  been  sex  partners  or  have  not  been  infants 
of  infected  mothers.  The  kind  of  nonsexual  person-to-person  contact  that  generally  occurs 
among  workers  and  clients  or  consumers  in  the  workplace  does  not  pose  a  risk  for  transmis- 
sion of  HTLV-III 'LAV. 

As  in  the  development  of  any  such  recommendations,  the  paramount  consideration  is  the 
protection  of  the  public's  health.  The  following  recommendations  have  been  developed  for  all 
workers,  particularly  workers  in  occupations  in  which  exposure  might  occurto  blood  from  indi- 
viduals infected  with  HTLV-III/LAV.  These  recommendations  reinforce  and  supplement  the 
specific  recommendations  that  were  published  earlier  for  clinical  and  laboratory  staffs  ( / )  and 
for  dental-care  personnel  and  persons  performing  necropsies  and  morticians'  services  (2). 
Because  of  public  concern  about  the  purported  risk  of  transmission  of  HTLV-III/LAV  by  persons 
providing  personal  services  and  by  food  and  beverages,  these  recommendations  contain  infor- 
mation and  recommendations  for  personal-service  and  food-service  workers.  Finally,  these 
recommendations  address  workplaces  in  general  where  there  is  no  known  risk  of  transmission 
of  HTLV-III/LAV  (e.g.,  offices,  schools,  factories,  construction  sites).  Formulation  of  specific 
recommendations  for  health-care  workers  (HCWs)  who  perform  invasive  procedures  (e.g.,  sur- 
geons, dentists)  is  in  progress.  Separate  recommendations  are  also  being  developed  to  prevent 
HTLV-III/LAV  transmission  in  prisons,  other  correctional  facilities,  and  institutions  housing  indi- 
viduals who  may  exhibit  uncontrollable  behavior  (e.g.,  custodial  institutions)  and  in  the  perinatal 
setting.  In  addition,  separate  recommendations  have  already  been  developed  for  children  in 
schools  and  day-care  centers  (3). 

HTLV-III  LAV-infected  individuals  include  those  with  AIDS  (4);  those  diagnosed  by  their 
physician(s)  as  having  other  illnesses  due  to  infection  with  HTLV-III/LAV;  and  those  who  have 
virologic  or  serologic  evidence  of  infection  with  HTLV-III'LAV  but  who  are  not  ill. 

These  recommendations  are  based  on  the  well-documented  modes  of  HTLV-III/LAV  trans- 
mission identified  in  epidemiologic  studies  and  on  comparison  with  the  hepatitis  B  experience. 
Other  recommendations  are  based  on  the  hepatitis  B  model  of  transmission. 
COMPARISON  WITH  THE  HEPATITIS  B  VIRUS  EXPERIENCE 

The  epidemiology  of  HTLV-III/LAV  infection  is  similar  to  that  of  hepatitis  B  virus  (HBV)  infec- 
tion, and  much  that  has  been  learned  over  the  last  1  5  years  related  to  the  risk  of  acquiring 
hepatitis  B  in  the  workplace  can  be  applied  to  understanding  the  risk  of  HTLV-III/LAV  transmis- 
sion in  the  health-care  and  other  occupational  settings.  Both  viruses  are  transmitted  through 
sexual  contact,  parenteral  exposure  to  contaminated  blood  or  blood  products,  and  perinatal 
transmission  from  infected  mothers  to  their  offspring.  Thus,  some  of  the  same  major  groups  at 
high  risk  for  HBV  infection  (e.g.,  homosexual  men,  IV  drug  abusers,  persons  with  hemophilia,  in- 
fants born  to  infected  mothers)  are  also  the  groups  at  highest  risk  for  HTLV-III/LAV  infection. 
Neither  HBV  nor  HTLV-III/LAV  has  been  shown  to  be  transmitted  by  casual  contact  in  the  work- 
place, contaminated  food  or  water,  or  airborne  or  fecal-oral  routes  (5). 
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HBV  infection  is  an  occupational  risk  for  HCWs,  but  this  risk  is  related  to  degree  of  contact 
with  blood  or  contaminated  needles.  HCWs  who  do  not  have  contact  with  blood  or  needles 
contaminated  with  blood  are  not  at  risk  for  acquiring  HBV  infection  in  the  workplace  (6-8). 

In  the  health-care  setting.  HBV  transmission  has  not  been  documented  between  hospital- 
ized patients,  except  in  hemodialysis  units,  where  blood  contamination  of  the  environment  has 
been  extensive  or  where  HBV-positive  blood  from  one  patient  has  been  transferred  to  another 
patient  through  contamination  of  instruments.  Evidence  of  HBV  transmission  from  HCWs  to 
patients  has  been  rare  and  limited  to  situations  in  which  the  HCWs  exhibited  high  concentra- 
tions of  virus  in  their  blood  (at  least  100,000,000  infectious  virus  particles  per  ml  of  serum), 
and  the  HCWs  sustained  a  puncture  wound  while  performing  traumatic  procedures  on  patients 
or  had  exudative  or  weeping  lesions  that  allowed  virus  to  contaminate  instruments  or  open 
wounds  of  patients  (9-1  1  ). 

Current  evidence  indicates  that,  despite  epidemiologic  similarities  of  HBV  and  HTLV-III/ 
LAV  infection,  the  risk  for  HBV  transmission  in  health-care  settings  far  exceeds  that  for 
HTLV-III -LAV  transmission.  The  risk  of  acquiring  HBV  infection  following  a  needlestick  from 
an  HBV  carrier  ranges  from  6'.  to  30°.  ( 12,  13).  far  in  excess  of  the  risk  of  HTLV-III.  LAV  infec- 
tion following  a  needlestick  involving  a  source  patient  infected  with  HTLV-III/LAV,  which  is 
less  than  VS.  In  addition,  all  HCWs  who  have  been  shown  to  transmit  HBV  infection  in  health- 
care settings  have  belonged  to  the  subset  of  chronic  HBV  carriers  who,  when  tested,  have  ex- 
hibited evidence  of  exceptionally  high  concentrations  of  virus  (at  least  100,000,000  infec- 
tious virus  particles  per  ml)  in  their  blood.  Chronic  carriers  who  have  substantially  lower  con- 
centrations of  virus  in  their  blood  have  not  been  implicated  in  transmission  in  the  health-care 
setting  (9-11,14).  The  HBV  model  thus  represents  a  "worst  case"  condition  in  regard  to 
transmission  in  health-care  and  other  related  settings.  Therefore,  recommendations  for  the 
control  of  HBV  infection  should,  if  followed,  also  effectively  prevent  spread  of  HTLV-III/LAV. 
Whether  additional  measures  are  indicated  for  those  HCWs  who  perform  invasive  procedures 
will  be  addressed  in  the  recommendations  currently  being  developed. 

Routine  screening  of  all  patients  or  HCWs  for  evidence  of  HBV  infection  has  never  been 
recommended.  Control  of  HBV  transmission  in  the  health-care  setting  has  emphasized  the 
implementation  of  recommendations  for  the  appropriate  handling  of  blood,  other  body  fluids, 
and  items  soiled  with  blood  or  other  body  fluids. 
TRANSMISSION  FROM  PATIENTS  TO  HEALTH-CARE  WORKERS 

HCWs  include,  but  are  not  limited  to,  nurses,  physicians,  dentists  and  other  dental  workers, 
optometrists,  podiatrists,  chiropractors,  laboratory  and  blood  bank  technologists  and  techni- 
cians, phlebotomists,  dialysis  personnel,  paramedics,  emergency  medical  technicians,  medical 
examiners,  morticians,  housekeepers,  laundry  workers,  and  others  whose  work  involves  con- 
tact with  patients,  their  blood  or  other  body  fluids,  or  corpses. 

Recommendations  for  HCWs  emphasize  precautions  appropriate  for  preventing  transmis- 
sion of  bloodborne  infectious  diseases,  including  HTLV-III/LAV  and  HBV  infections.  Thus, 
these  precautions  should  be  enforced  routinely,  as  should  other  standard  infection-control 
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precautions,  regardless  of  whether  HCWs  or  patients  are  known  to  be  infected  with  HTLV-III/ 
LAV  or  HBV.  In  addition  to  being  informed  of  these  precautions,  all  HCWs,  including  students 
and  housestaff,  should  be  educated  regarding  the  epidemiology,  modes  of  transmission,  and 
prevention  of  HTLV-III/LAV  infection. 

Risk  of  HCWs  acquiring  HTLV-III/LAV  in  the  workplace.  Using  the  HBV  model,  the  high- 
est risk  for  transmission  of  HTLV-III/LAV  in  the  workplace  would  involve  parenteral  exposure 
to  a  needle  or  other  sharp  instrument  contaminated  with  blood  of  an  infected  patient.  The  risk 
to  HCWs  of  acquiring  HTLV-III.  LAV  infection  in  the  workplace  has  been  evaluated  in  several 
studies.  In  five  separate  studies,  a  total  of  1,498  HCWs  have  been  tested  for  antibody  to 
HTLV-III  LAV.  In  these  studies,  666  (44.5,o)  of  the  HCWs  had  direct  parenteral  (needlestick  or 
cut)  or  mucous  membrane  exposure  to  patients  with  AIDS  or  HTLV-III/LAV  infection.  Most  of 
these  exposures  were  to  blood  rather  than  to  other  body  fluids.  None  of  the  HCWs  whose  ini- 
tial serologic  tests  were  negative  developed  subsequent  evidence  of  HTLV-III/LAV  infection 
following  their  exposures.  Twenty-six  HCWs  in  these  five  studies  were  seropositive  when 
first  tested;  all  but  three  of  these  persons  belonged  to  groups  recognized  to  be  at  increased 
risk  for  AIDS  (75).  Since  one  was  tested  anonymously,  epidemiologic  information  was  availa- 
ble on  only  two  of  these  three  seropositive  HCWs.  Although  these  two  HCWs  were  reported 
as  probable  occupationally  related  HTLV-III/LAV  infection  ( 15, 16),  neither  had  a  preexposure 
nor  an  early  postexposure  serum  sample  available  to  help  determine  the  onset  of  infection. 
One  case  reported  from  England  describes  a  nurse  who  seroconverted  following  an  accidental 
parenteral  exposure  to  a  needle  contaminated  with  blood  from  an  AIDS  patient  (7  7). 

In  spite  of  the  extremely  low  risk  of  transmission  of  HTLV-III/LAV  infection,  even  when 
needlestick  injuries  occur,  more  emphasis  must  be  given  to  precautions  targeted  to  prevent 
needlestick  injuries  in  HCWs  caring  for  any  patient,  since-such  injuries  continue  to  occur  even 
during  the  care  of  patients  who  are  known  to  be  infected  with  HTLV-III/LAV. 

Precautions  to  prevent  acquisition  of  HTLV-III/LAV  infection  by  HCWs  in  the  work- 
place. These  precautions  represent  prudent  practices  that  apply  to  preventing  transmission 
of  HTLV-III  LAV  and  other  bloodborne  infections  and  should  be  used  routinely  ( 18). 

1 .  Sharp  items  (needles,  scalpel  blades,  and  other  sharp  instruments)  should  be  consid- 
ered as  potentially  infective  and  be  handled  with  extraordinary  care  to  prevent  acciden- 
tal injuries. 

2.  Disposable  syringes  and  needles,  scalpel  blades,  and  other  sharp  items  should  be 
placed  into  puncture-resistant  containers  located  as  close  as  practical  to  the  area  in 
which  they  were  used.  To  prevent  needlestick  injuries,  needles  should  not  be  recapped, 
purposefully  bent,  broken,  removed  from  disposable  syringes,  or  otherwise  manipulated 
by  hand. 

3.  When  the  possibility  of  exposure  to  blood  or  other  body  fluids  exists,  routinely  recom- 
mended precautions  should  be  followed.  The  anticipated  exposure  may  require  gloves 
alone,  as  in  handling  items  soiled  with  blood  or  equipment  contaminated  with  blood  or 
other  body  fluids,  or  may  also  require  gowns,  masks,  and  eye-coverings  when  perform- 
ing procedures  involving  more  extensive  contact  with  blood  or  potentially  infective 
body  fluids,  as  in  some  dental  or  endoscopic  procedures  or  postmortem  examinations. 
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Hands  should  be  washed  thoroughly  and  immediately  if  they  accidentally  become  con- 
taminated with  blood. 

4.  To  minimize  the  need  for  emergency  mouth-to-mouth  resuscitation,  mouth  pieces, 
resuscitation  bags,  or  other  ventilation  devices  should  be  strategically  located  and 
available  for  use  in  areas  where  the  need  for  resuscitation  is  predictable. 

5.  Pregnant  HCWs  are  not  known  to  be  at  greater  risk  of  contracting  HTLV-III/LAV  infec- 
tions than  HCWs  who  are  not  pregnant;  however,  if  a  HCW  develops  HTLV-III/LAV  in- 
fection during  pregnancy,  the  infant  is  at  increased  risk  of  infection  resulting  from 
perinatal  transmission.  Because  of  this  risk,  pregnant  HCWs  should  be  especially  famil- 
iar with  precautions  for  the  preventing  HTLV-III/LAV  transmission  ( 19 ). 

Precautions  for  HCWs  during  home  care  of  persons  infected  with  HTLV-III/LAV.  Per- 
sons infected  with  HTLV-III/LAV  can  be  safely  cared  for  in  home  environments.  Studies  of 
family  members  of  patients  infected  with  HTLV-III/LAV  have  found  no  evidence  of  HTLV-III/ 
LAV  transmission  to  adults  who  were  not  sexual  contacts  of  the  infected  patients  or  to  children 
who  were  not  at  risk  for  perinatal  transmission  (3).  HCWs  providing  home  care  face  the  same 
risk  of  transmission  of  infection  as  HCWs  in  hospitals  and  other  health-care  settings,  especially 
if  there  are  needlesticks  or  other  parenteral  or  mucous  membrane  exposures  to  blood  or  other 
body  fluids. 

When  providing  health-care  service  in  the  home  to  persons  infected  with  HTLV-III/LAV, 
measures  similar  to  those  used  in  hospitals  are  appropriate.  As  in  the  hospital,  needles  should 
not  be  recapped,  purposefully  bent,  broken,  removed  from  disposable  syringes,  or  otherwise 
manipulated  by  hand.  Needles  and  other  sharp  items  should  be  placed  into  puncture-resistant 
containers  and  disposed  of  in  accordance  with  local  regulations  for  solid  waste.  Blood  and 
other  body  fluids  can  be  flushed  down  the  toilet.  Other  items  for  disposal  that  are  contaminated 
with  blood  or  other  body  fluids  that  cannot  be  flushed  down  the  toilet  should  be  wrapped 
securely  in  a  plastic  bag  that  is  impervious  and  sturdy  (not  easily  penetrated).  It  should  be 
placed  in  a  second  bag  before  being  discarded  in  a  manner  consistent  with  local  regulations  for 
solid  waste  disposal.  Spills  of  blood  or  other  body  fluids  should  be  cleaned  with  soap  and 
water  or  a  household  detergent.  As  in  the  hospital,  individuals  cleaning  up  such  spills  should 
wear  disposable  gloves.  A  disinfectant  solution  or  a  freshly  prepared  solution  of  sodium  hy- 
pochlorite (household  bleach,  see  below)  should  be  used  to  wipe  the  area  after  cleaning. 

Precautions  for  providers  of  prehospital  emergency  health  care.  Providers  of  prehospi- 
tal emergency  health  care  include  the  following:  paramedics,  emergency  medical  technicians, 
law  enforcement  personnel,  firefighters,  lifeguards,  and  others  whose  job  might  require  them 
to  provide  first-response  medical  care.  The  risk  of  transmission  of  infection,  including  HTLV- 
III/LAV  infection,  from  infected  persons  to  providers  of  prehospital  emergency  health  care 
should  be  no  higher  than  that  for  HCWs  providing  emergency  care  in  the  hospital  if  appropri- 
ate precautions  are  taken  to  prevent  exposure  to  blood  or  other  body  fluids. 

Providers  of  prehospital  emergency  health  care  should  follow  the  precautions  outlined 
above  for  other  HCWs.  No  transmission  of  HBV  infection  during  mouth-to-mouth  resuscita- 
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tion  has  been  documented.  However,  because  of  the  theoretical  risk  of  salivary  transmission 
of  HTLV-III/LAV  during  mouth-to-mouth  resuscitation,  special  attention  should  be  given  to 
the  use  of  disposable  airway  equipment  or  resuscitation  bags  and  the  wearing  of  gloves  when 
in  contact  with  blood  or  other  body  fluids.  Resuscitation  equipment  and  devices  known  or  sus- 
pected to  be  contaminated  with  blood  or  other  body  fluids  should  be  used  once  and  disposed 
of  or  be  thoroughly  cleaned  and  disinfected  after  each  use. 

Management  of  parenteral  and  mucous  membrane  exposures  of  HCWs.  If  a  HCW  has 
a  parenteral  (e.g.,  neediestick  or  cut)  or  mucous  membrane  (e.g.,  splash  to  the  eye  or  mouth) 
exposure  to  blood  or  other  body  fluids,  the  source  patient  should  be  assessed  clinically  and 
epidemiologically  to  determine  the  likelihood  of  HTLV-III/LAV  infection.  If  the  assessment 
suggests  that  infection  may  exist,  the  patient  should  be  informed  of  the  incident  and  request- 
ed to  consent  to  serologic  testing  for  evidence  of  HTLV-III/LAV  infection.  If  the  source  patient 
has  AIDS  or  other  evidence  of  HTLV-III/LAV  infection,  declines  testing,  or  has  a  positive  test, 
the  HCW  should  be  evaluated  clinically  and  serologically  for  evidence  of  HTLV-III/LAV  infec- 
tion as  soon  as  possible  after  the  exposure,  and,  if  seronegative,  retested  after  6  weeks  and 
on  a  periodic  basis  thereafter  (e.g.,  3,  6,  and  1  2  months  following  exposure)  to  determine  if 
transmission  has  occurred.  During  this  follow-up  period,  especially  the  first  6-12  weeks, 
when  most  infected  persons  are  expected  to  seroconvert,  exposed  HCWs  should  receive 
counseling  about  the  risk  of  infection  and  follow  U.S.  Public  Health  Service  (PHS)  recommen- 
dations for  preventing  transmission  of  AIDS  (20,2  7  ).  If  the  source  patient  is  seronegative  and 
has  no  other  evidence  of  HTLV-III/LAV  infection,  no  further  follow-up  of  the  HCW  is  neces- 
sary. If  the  source  patient  cannot  be  identified,  decisions  regarding  appropriate  follow-up 
should  be  individualized  based  on  the  type  of  exposure  and  the  likelihood  that  the  source  pa- 
tient was  infected. 

Serologic  testing  of  patients.  Routine  serologic  testing  of  all  patients  for  antibody  to 
HTLV-III/LAV  is  not  recommended  to  prevent  transmission  of  HTLV-III/LAV  infection  in  the 
workplace.  Results  of  such  testing  are  unlikely  to  further  reduce  the  risk  of  transmission, 
which,  even  with  documented  needlesticks,  is  already  extremely  low.  Furthermore,  the  risk  of 
neediestick  and  other  parenteral  exposures  could  be  reduced  by  emphasizing  and  more  con- 
sistently implementing  routinely  recommended  infection-control  precautions  (e.g.,  not  recap- 
ping needles).  Moreover,  results  of  routine  serologic  testing  would  not  be  available  for 
emergency  cases  and  patients  with  short  lengths  of  stay,  and  additional  tests  to  determine 
whether  a  positive  test  was  a  true  or  false  positive  would  be  required  in  populations  with  a 
low  prevalence  of  infection.  However,  this  recommendation  is  based  only  on  considerations 
of  occupational  risks  and  should  not  be  construed  as  a  recommendation  against  other  uses  of 
the  serologic  test,  such  as  for  diagnosis  or  to  facilitate  medical  management  of  patients. 
Since  the  experience  with  infected  patients  varies  substantially  among  hospitals  (75%  of  all 
AIDS  cases  have  been  reported  by  only  280  of  the  more  than  6,000  acute-care  hospitals  in 
the  United  States),  some  hospitals  in  certain  geographic  areas  may  deem  it  appropriate  to 
initiate  serologic  testing  of  patients. 
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TRANSMISSION  FROM  HEALTH-CARE  WORKERS  TO  PATIENTS 

Risk  of  transmission  of  HTLV-III/LAV  infection  from  HCWs  to  patients.  Although  there 
is  no  evidence  that  HCWs  infected  with  HTLV-III/LAV  have  transmitted  infection  to  patients,  a 
risk  of  transmission  of  HTLV-III/LAV  infection  from  HCWs  to  patients  would  exist  in  situations 
where  there  is  both  (1)  a  high  degree  of  trauma  to  the  patient  that  would  provide  a  portal  of 
entry  for  the  virus  (e.g.,  during  invasive  procedures)  and  (2)  access  of  blood  or  serous  fluid 
from  the  infected  HCW  to  the  open  tissue  of  a  patient,  as  could  occur  if  the  HCW  sustains  a 
needlestick  or  scalpel  injury  during  an  invasive  procedure.  HCWs  known  to  be  infected  with 
HTLV-III/LAV  who  do  not  perform  invasive  procedures  need  not  be  restricted  from  work 
unless  they  have  evidence  of  other  infection  or  illness  for  which  any  HCW  should  be  restrict- 
ed. Whether  additional  restrictions  are  indicated  for  HCWs  who  perform  invasive  procedures 
is  currently  being  considered. 

Precautions  to  prevent  transmission  of  HTLV-III/LAV  infection  from  HCWs  to  pa- 
tients. These  precautions  apply  to  all  .HCWs,  regardless  of  whether  they  perform  invasive 
procedures:  (1)  All  HCWs  should  wear  gloves  for  direct  contact  with  mucous  membranes  or 
nonintact  skin  of  all  patients  and  (2)  HCWs  who  have  exudative  lesions  or  weeping  dermatitis 
should  refrain  from  all  direct  patient  care  and  from  handling  patient-care  equipment  until  the 
condition  resolves. 

Management  of  parenteral  and  mucous  membrane  exposures  of  patients.  If  a  patient 
has  a  parenteral  or  mucous  membrane  exposure  to  blood  or  other  body  fluids  of  a  HCW,  the 
patient  should  be  informed  of  the  incident  and  the  same  procedure  outlined  above  for  expo- 
sures of  HCWs  to  patients  should  be  followed  for  both  the  source  HCW  and  the  potentially  ex- 
posed patient.  Management  of  this  type  of  exposure  will  be  addressed  in  more  detail  in  the 
recommendations  for  HCWs  who  perform  invasive  procedures. 

Serologic  testing  of  HCWs.  Routine  serologic  testing  of  HCWs  who  do  not  perform  inva- 
sive procedures  (including  providers  of  home  and  prehospital  emergency  care)  is  not  recom- 
mended to  prevent  transmission  of  HTLV-III/LAV  infection.  The  risk  of  transmission  is  ex- 
tremely low  and  can  be  further  minimized  when  routinely  recommended  infection-control  pre- 
cautions are  followed.  However,  serologic  testing  should  be  available  to  HCWs  who  may  wish 
to  know  their  HTLV-III/LAV  infection  status.  Whether  indications  exist  for  serologic  testing  of 
HCWs  who  perform  invasive  procedures  is  currently  being  considered. 

Risk  of  occupational  acquisition  of  other  infectious  diseases  by  HCWs  infected  with 
HTLV-III/LAV.  HCWs  who  are  known  to  be  infected  with  HTLV-III/LAV  and  who  have  defec- 
tive immune  systems  are  at  increased  risk  of  acquiring  or  experiencing  serious  complications 
of  other  infectious  diseases.  Of  particular  concern  is  the  risk  of  severe  infection  following 
exposure  to  patients  with  infectious  diseases  that  are  easily  transmitted  if  appropriate  precau- 
tions are  not  taken  (e.g.,  tuberculosis).  HCWs  infected  with  HTLV-III/LAV  should  be  counseled 
about  the  potential  risk  associated  with  taking  care  of  patients  with  transmissible  infections 
and  should  continue  to  follow  existing  recommendations  for  infection  control  to  minimize 


their  risk  of  exposure  to  other  infectious  agents  ( 18,  19).  The  HCWs'  personal  physician(s),  in 
conjunction  with  their  institutions'  personnel  health  services  or  medical  directors,  should 
determine  on  an  individual  basis  whether  the  infected  HCWs  can  adequately  and  safely  per- 
form patient-care  duties  and  suggest  changes  in  work  assignments,  if  indicated.  In  making 
this  determination,  recommendations  of  the  Immunization  Practices  Advisory  Committee  and 
institutional  policies  concerning  requirements  for  vaccinating  HCWs  with  live-virus  vaccines 
should  also  be  considered. 

STERILIZATION,  DISINFECTION,  HOUSEKEEPING,  AND  WASTE  DISPOSAL  TO  PRE- 
VENT TRANSMISSION  OF  HTLV-III/LAV 

Sterilization  and  disinfection  procedures  currently  recommended  for  use  (22,23)  in  health- 
care and  dental  facilities  are  adequate  to  sterilize  or  disinfect  instruments,  devices,  or  other 
items  contaminated  with  the  blood  or  other  body  fluids  from  individuals  infected  with  HTLV-III/ 
LAV.  Instruments  or  other  nondisposable  items  that  enter  normally  sterile  tissue  or  the  vascular 
system  or  through  which  blood  flows  should  be  sterilized  before  reuse.  Surgical  instruments 
used  on  all  patients  should  be  decontaminated  after  use  rather  than  just  rinsed  with  water. 
Decontamination  can  be  accomplished  by  machine  or  by  hand  cleaning  by  trained  personnel 
wearing  appropriate  protective  attire  (24)  and  using  appropriate  chemical  germicides.  Instru- 
ments or  other  nondisposable  items  that  touch  intact  mucous  membranes  should  receive  high- 
level  disinfection. 

Several  liquid  chemical  germicides  commonly  used  in  laboratories  and  health-care  facilities 
have  been  shown  to  kill  HTLV-III/LAV  at  concentrations  much  lower  than  are  used  in  practice 
(25).  When  decontaminating  instruments  or  medical  devices,  chemical  germicides  that  are 
registered  with  and  approved  by  the  U.S.  Environmental  Protection  Agency  (EPA)  as  "steri- 
lants"  can  be  used  either  for  sterilization  or  for  high-level  disinfection  depending  on  contact 
time;  germicides  that  are  approved  for  use  as  "hospital  disinfectants"  and  are  mycobacteri- 
cidal  when  used  at  appropriate  dilutions  can  also  be  used  for  high-level  disinfection  of 
devices  and  instruments.  Germicides  that  are  mycobactericidal  are  preferred  because  myco- 
bacteria represent  one  of  the  most  resistant  groups  of  microorganisms;  therefore,  germicides 
that  are  effective  against  mycobacteria  are  also  effective  against  other  bacterial  and  viral 
pathogens.  When  chemical  germicides  are  used,  instruments  or  devices  to  be  sterilized  or  dis- 
infected should  be  thoroughly  cleaned  before  exposure  to  the  germicide,  and  the  manufactur- 
er's instructions  for  use  of  the  germicide  should  be  followed. 

Laundry  and  dishwashing  cycles  commonly  used  in  hospitals  are  adequate  to  decontami- 
nate linens,  dishes,  glassware,  and  utensils.  When  cleaning  environmental  surfaces,  house- 
keeping procedures  commonly  used  in  hospitals  are  adequate;  surfaces  exposed  to  blood 
and  body  fluids  should  be  cleaned  with  a  detergent  followed  by  decontamination  using  an 
EPA-approved  hospital  disinfectant  that  is  mycobactericidal.  Individuals  cleaning  up  such 
spills  should  wear  disposable  gloves.  Information  on  specific  label  claims  of  commercial  ger- 
micides can  be  obtained  by  writing  to  the  Disinfectants  Branch,  Office  of  Pesticides,  Environ- 
mental Protection  Agency.  401  M  Street,  S.W.,  Washington,  D.C.,  20460. 
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In  addition  to  hospital  disinfectants,  a  freshly  prepared  solution  of  sodium  hypochlorite 
(household  bleach)  is  an  inexpensive  and  very  effective  germicide  {25).  Concentrations  rang- 
ing from  5,000  ppm  (a  1:10  dilution  of  household  bleach)  to  500  ppm  (a  1:100  dilution) 
sodium  hypochlorite  are  effective,  depending  on  the  amount  of  organic  material  (e.g.,  blood, 
mucus,  etc.)  present  on  the  surface  to  be  cleaned  and  disinfected. 

Sharp  items  should  be  considered  as  potentially  infective  and  should  be  handled  and  dis- 
posed of  with  extraordinary  care  to  prevent  accidental  injuries.  Other  potentially  infective 
waste  should  be  contained  and  transported  in  clearly  identified  impervious  plastic  bags.  If  the 
outside  of  the  bag  is  contaminated  with  blood  or  other  body  fluids,  a  second  outer  bag  should 
be  used.  Recommended  practices  for  disposal  of  infective  waste  (23)  are  adequate  for  dis- 
posal of  waste  contaminated  by  HTLV-III/LAV.  Blood  and  other  body  fluids  may  be  carefully 
poured  down  a  drain  connected  to  a  sanitary  sewer. 
CONSIDERATIONS  RELEVANT  TO  OTHER  WORKERS 

Personal-service  workers  (PSWs).  PSWs  are  defined  as  individuals  whose  occupations 
involve  close  personal  contact  with  clients  (e.g.,  hairdressers,  barbers,  estheticians,  cosme- 
tologists, manicurists,  pedicurists,  massage  therapists).  PSWs  whose  services  (tattooing,  ear 
piercing,  acupuncture,  etc.)  require  needles  or  other  instruments  that  penetrate  the  skin 
should  follow  precautions  indicated  for  HCWs.  Although  there  is  no  evidence  of  transmission 
of  HTLV-III  LAV  from  clients  to  PSWs,  from  PSWs  to  clients,  or  between  clients  of  PSWs,  a 
risk  of  transmission  would  exist  from  PSWs  to  clients  and  vice  versa  in  situations  where  there 
is  both  (1)  trauma  to  one  of  the  individuals  that  would  provide  a  portal  of  entry  for  the  virus 
and  (2)  access  of  blood  or  serous  fluid  from  one  infected  person  to  the  open  tissue  of  the 
other,  as  could  occur  if  either  sustained  a  cut.  A  risk  of  transmission  from  client  to  client  exists 
when  instruments  contaminated  with  blood  are  not  sterilized  or  disinfected  between  clients. 
However,  HBV  transmission  has  been  documented  only  rarely  in  acupuncture,  ear  piercing, 
and  tattoo  establishments  and  never  in  other  personal-service  settings,  indicating  that  any 
risk  for  HTLV-III/LAV  transmission  in  personal-service  settings  must  be  extremely  low. 

All  PSWs  should  be  educated  about  transmission  of  bloodborne  infections,  including 
HTLV-III/LAV  and  HBV.  Such  education  should  emphasize  principles  of  good  hygiene,  antisep- 
sis, and  disinfection.  This  education  can  be  accomplished  by  national  or  state  professional  or- 
ganizations, with  assistance  from  state  and  local  health  departments,  using  lectures  at  meet- 
ings or  self-instructional  materials.  Licensure  requirements  should  include  evidence  of  such 
education.  Instruments  that  are  intended  to  penetrate  the  skin  (e.g.,  tattooing  and  acupuncture 
needles,  ear  piercing  devices)  should  be  used  once  and  disposed  of  or  be  thoroughly  cleaned 
and  sterilized  after  each  use  using  procedures  recommended  for  use  in  health-care  institu- 
tions. Instruments  not  intended  to  penetrate  the  skin  but  which  may  become  contaminated 
with  blood  (e.g.,  razors),  should  be  used  for  only  one  client  and  be  disposed  of  or  thoroughly 
cleaned  and  disinfected  after  use  using  procedures  recommended  for  use  in  health-care  insti- 
tutions. Any  PSW  with  exudative  lesions  or  weeping  dermatitis,  regardless  of  HTLV-III  LAV  in- 
fection status,  should  refrain  from  direct  contact  with  clients  until  the  condition  resolves. 
PSWs  known  to  be  infected  with  HTLV-III/LAV  need  not  be  restricted  from  work  unless  they 
have  evidence  of  other  infections  or  illnesses  for  which  any  PSW  should  also  be  restricted. 
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Routine  serologic  testing  of  PSWs  for  antibody  to  HTLV-III'LAV  is  not  recommended  to 
prevent  transmission  from  PSWs  to  clients. 

Food-service  workers  (FSWs).  FSWs  are  defined  as  individuals  whose  occupations  in- 
volve the  preparation  or  serving  of  food  or  beverages  (e.g.,  cooks,  caterers,  servers,  waiters, 
bartenders,  airline  attendants).  All  epidemiologic  and  laboratory  evidence  indicates  that  blood- 
borne  and  sexually  transmitted  infections  are  not  transmitted  during  the  preparation  or  serving 
of  food  or  beverages,  and  no  instances  of  HBV  or  HTLV-III'LAV  transmission  have  been  docu- 
mented in  this  setting. 

All  FSWs  should  follow  recommended  standards  and  practices  of  good  personal  hygiene 
and  food  sanitation  {26).  All  FSWs  should  exercise  care  to  avoid  injury  to  hands  when  prepar- 
ing food.  Should  such  an  injury  occur,  both  aesthetic  and  sanitary  considerations  would  dictate 
that  food  contaminated  with  blood  be  discarded.  FSWs  known  to  be  infected  with  HTLV-III 
LAV  need  not  be  restricted  from  work  unless  they  have  evidence  of  other  infection  or  illness  for 
which  any  FSW  should  also  be  restricted. 

Routine  serologic  testing  of  FSWs  for  antibody  to  HTLV-lll/LAV  is  not  recommended  to 
prevent  disease  transmission  from  FSWs  to  consumers. 

Other  workers  sharing  the  same  work  environment.  No  known  risk  of  transmission  to 
co-workers,  clients,  or  consumers  exists  from  HTLV-lll/LAV-infected  workers  in  other  settings 
(e.g.,  offices,  schools,  factories,  construction  sites).  This  infection  is  spread  by  sexual  contact 
with  infected  persons,  injection  of  contaminated  blood  or  blood  products,  and  by  perinatal 
transmission.  Workers  known  to  be  infected  with  HTLV-lll/LAV  should  not  be  restricted  from 
work  solely  based  on  this  finding.  Moreover,  they  should  not  be  restricted  from  using  tele- 
phones, office  equipment,  toilets,  showers,  eating  facilities,  and  water  fountains.  Equipment 
contaminated  with  blood  or  other  body  fluids  of  any  worker,  regardless  of  HTLV-III  LAV  infec- 
tion status,  should  be  cleaned  with  soap  and  water  or  a  detergent.  A  disinfectant  solution  or  a 
fresh  solution  of  sodium  hypochlorite  (household  bleach,  see  above)  should  be  used  to  wipe 
the  area  after  cleaning. 
OTHER  ISSUES  IN  THE  WORKPLACE 

The  information  and  recommendations  contained  in  this  document  do  not  address  all  the 
potential  issues  that  may  have  to  be  considered  when  making  specific  employment  decisions 
for  persons  with  HTLV-lll/LAV  infection.  The  diagnosis  of  HTLV-lll/LAV  infection  may  evoke 
unwarranted  fear  and  suspicion  in  some  co-workers.  Other  issues  that  may  be  considered  in- 
clude the  need  for  confidentiality,  applicable  federal,  state,  or  local  laws  governing  occupa- 
tional safety  and  health,  civil  rights  of  employees,  workers'  compensation  laws,  provisions  of 
collective  bargaining  agreements,  confidentiality  of  medical  records,  informed  consent,  em- 
ployee and  patient  privacy  rights,  and  employee  right-to-know  statutes. 
DEVELOPMENT  OFTHESE  RECOMMENDATIONS 

The  information  and  recommendations  contained  in  these  recommendations  were  devel- 
oped and  compiled  by  CDC  and  other  PHS  agencies  in  consultation  with  individuals  represent- 
ing various  organizations.  The  following  organizations  were  represented:  Association  of  State 
and  Territorial  Health  Officials,  Conference  of  State  and  Territorial  Epidemiologists,  Associa- 
tion  of   State   and    Territorial   Public   Health   Laboratory   Directors,   National  Association  of 
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County  Health  Officials,  American  Hospital  Association,  United  States  Conference  of  Local 
Health  Officers,  Association  for  Practitioners  in  Infection  Control,  Society  of  Hospital  Epidemi- 
ologists of  America,  American  Dental  Association,  American  Medical  Association,  American 
Nurses'  Association,  American  Association  of  Medical  Colleges.  American  Association  of 
Dental  Schools,  National  Institutes  of  Health,  Food  and  Drug  Administration,  Food  Research 
Institute,  National  Restaurant.  Association,  National  Hairdressers  and  Cosmetologists  Associa- 
tion, National  Gay  Task  Force,  National  Funeral  Directors  and  Morticians  Association,  Ameri- 
can Association  of  Physicians  for  Human  Rights,  and  National  Association  of  Emergency 
Medical  Technicians.  The  consultants  also  included  a  labor  union  representative,  an  attorney, 
a  corporate  medical  director,  and  a  pathologist.  However,  these  recommendations  may  not  re- 
flect the  views  of  individual  consultants  or  the  organizations  they  represented. 
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Foreword 


October  22,  1986 

This  is  a  report  from  the  Surgeon  General  of  the 
U.S.  Public  Health  Service  to  the  people  of  the 
United  States  on  AIDS.  Acquired  Immune  Deficiency 
Syndrome  is  an  epidemic  that  has  already  killed 
thousands  of  people,  mostly  young,  productive 
Americans.  In  addition  to  illness,  disability,  and 
death,  AIDS  has  brought  fear  to  the  hearts  of  most 
Americans  —  fear  of  disease  and  fear  of  the  unknown. 
Initial  reponing  of  AIDS  occurred  in  the  United 
States,  but  AIDS  and  the  spread  of  the  AIDS  virus 
is  an  international  problem.  This  report  focuses  on 
prevention  that  could  be  applied  in  all  countries. 
My  report  will  inform  you  about  AIDS,  how  it  is 
transmitted,  the  relative  risks  of  infection  and  how 
to  prevent  it.  It  will  help  you  understand  your  fears. 
Fear  can  be  useful  when  it  helps  people  avoid  behav- 
ior that  puts  them  at  risk  for  AIDS.  On  the  other 
hand,  unreasonable  fear  can  be  as  crippling  as  the 
disease  itself.  If  you  are  participating  in  activities  that 
could  expose  you  to  the  AIDS  virus,  this  repon  could 
save  your  life. 
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In  preparing  this  report,  I  consulted  with  the 
foesi  medical  and  scientific  experts  this  country  can 
offer.  I  met  with  leaders  of  organizations  concerned 
with  health,  education,  and  other  aspects  of  our 
society  to  gain  their  views  of  the  problems  associated 
with  AIDS.  The  information  in  this  report  is  current 
and  timely. 

This  report  was  written  personally  by  me  to  provide 
the  necessary  understanding  of  AIDS. 

The  vast  majority  of  Americans  are  against  illicit 
drugs.  As  a  health  officer  I  am  opposed  to  the  use  of 
illicit  drugs.  As  a  practicing  physician  for  more  than 
forty  years,  1  have  seen  the  devastation  that  follows 
the  use  of  illicit  drugs  -  addiction,  poor  health,  fam- 
ily disruption,  emotional  disturbances  and  death. 
1  applaud  the  President  s  initiative  to  rid  this  nation 
of  the  curse  of  illicit  drug  use  and  addiction.  The 
success  of  his  initiative  is  critical  to  the  health  of 
the  American  people  and  will  also  help  reduce  the 
number  of  persons  exposed  to  the  AIDS  virus. 

Some  Americans  have  difficulties  in  dealing  with 
the  subjects  of  sex,  sexual  practices,  and  alternate 
lifestyles.  Many  Americans  are  opposed  to  homo- 
sexuality, promiscuity  of  any  kind,  and  prostitution. 
This  report  must  deal  with  all  of  these  issues,  but 
does  so  with  the  intent  that  information  and  educa- 
tion can  change  individual  behavior,  since  this  is  the 
primary  way  to  stop  the  epidemic  of  AIDS.  This 
report  deals  with  the  positive  and  negative  conse- 
quences of  activities  and  behaviors  from  a  health 
and  medical  point  of  view. 

Adolescents  and  preadolescents  are  those  whose 
behavi<  >r  we  wish  to  especially  influence  because 
of  their  vulnerability  when  they  are  exploring  their 
own  sexuality  (  heterosexual  and  homosexual)  and 
perhaps  experimenting  with  drugs.  Teenagers  often 
consider  themselves  immortal,  and  these  young 
people  may  be  putting  themselves  at  great  risk. 
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Education  about  AIDS  should  start  in  early  ele- 
mentary school  and  at  home  so  that  children  can 
grow  up  knowing  the  behavior  to  avoid  to  protect 
themselves  from  exposure  to  the  AIDS  virus.  The 
threat  of  AIDS  can  provide  an  opportunity  for  par- 
ents to  instill  in  their  children  their  own  moral  and 
ethical  standards. 

Those  of  us  who  are  parents,  educators  and  com- 
munity leaders,  indeed  all  adults,  cannot  disregard 
this  responsibility  to  educate  our  young.  The  need 
is  critical  and  the  price  of  neglect  is  high.  The  lives 
of  our  young  people  depend  on  our  fulfilling  our 
responsibility. 

AIDS  is  an  infectious  disease.  It  is  contagious, 
but  it  cannot  be  spread  in  the  same  manner  as  a 
common  cold  or  measles  or  chicken  pox.  It  is  con- 
tagious in  the  same  way  that  sexually  transmitted 
diseases,  such  as  syphilis  and  gonorrhea,  are  conta- 
gious. AIDS  can  also  be  spread  through  the  sharing 
of  intravenous  drug  needles  and  syringes  used  for 
injecting  illicit  daigs. 

AIDS  is  not  spread  by  common  everyday  contact 
but  by  sexual  contact  (penis-vagina,  penis-rectum, 
mouth-rectum,  mouth-vagina,  mouth-penis).  Yet 
there  is  great  misunderstanding  resulting  in 
unfounded  fear  that  AIDS  can  be  spread  by  casual, 
non-sexual  contact.  The  first  cases  of  AIDS  were 
reported  in  this  country  in  1981.  We  would  know 
by  now  if  AIDS  were  passed  by  casual,  non-sexual 
contact. 

Today  those  practicing  high  risk  behavior  who 
become  infected  with  the  AIDS  vims  are  found  mainly 
among  homosexual  and  bisexual  men  and  male  and 
female  intravenous  drug  users.  I  leterosexual  trans- 
mission is  expected  to  account  tor  an  increasing 
proportion  of  those  who  become  infected  with  the 
AIDS  virus  in  the  future. 
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At  the  beginning  of  the  AIDS  epidemic  many 
Americans  had  little  sympathy  for  people  with  AIDS. 
The  feeling  was  that  somehow  people  from  certain 
groups  "deserved"  their  illness.  Let  us  put  those 
feelings  behind  us.  We  are  fighting  a  disease,  not 
people.  Those  who  are  already  afflicted  are  sick 
people  and  need  our  care  as  do  all  sick  patients. 
The  country  must  face  this  epidemic  as  a  unified 
society.  We  must  prevent  the  spread  of  AIDS  while  at 
the  same  time  preserving  our  humanity  and  intimacy. 

AIDS  is  a  life-threatening  disease  and  a  major  pub- 
lic health  issue.  Its  impact  on  our  society  is  and  will 
continue  to  be  devastating.  By  the  end  of  1991,  an 
estimated  270,000  cases  of  AIDS  will  have  occurred 
with  1  ""9,000  deaths  within  the  decade  since  the 
disease  was  first  recognized.  In  the  year  1991,  an 
estimated  145,000  patients  with  AIDS  will  need  health 
and  supportive  services  at  a  total  cost  of  between  $8 
and  Sl6  billion.  However,  AIDS  is  preventable.  It  can 
be  controlled  by  changes  in  personal  behavior.  It  is 
the  responsibility  of  every  citizen  to  be  informed 
about  AIDS  and  to  exercise  the  appropriate  preven- 
tive measures.  This  report  will  tell  you  how. 

The  spread  of  AIDS  can'and  must  be  stopped. 


C.  Everett  Koop,  M.D.,  Sc.D. 
Surgeon  General 
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AIDS 

AIDS  Caused  by  Virus 

The  letters  AID  S  stand  for  Acquired  Immune 
Deficiency  Syndrome.  When  a  person  is  sick  with 
AIDS,  he/she  is  in  the  final  stages  of  a  series  of  health  prob- 
lems caused  by  a  \irus  ( germ )  that  can  be  passed  from  one 
person  to  another  chiefly  during  sexual  contact  or  through 
the  sharing  of  intravenous  drug  needles  and  syringes  used 
for  "shooting"  drugs.  Scientists  have  named  the  AIDS  virus 
"HIV  or  HTLV-III  or  LAV"1.  These  abbreviations  stand  for 
information  denoting  a  virus  that  attacks  white  blood  cells 
(T- Lymphocytes)  in  the  human  blood.  Throughout  this 
publication,  we  will  call  the  virus  the  "AIDS  virus."  The 


Artists  drawing  of  AIDS  virus  uitb  cut  auxiy  tieu<  showing 
genetic  ( reproductive)  material 


'These  are  different  names  f>iven  to  AIDS  virus  by  the 
scientific  community: 

HIV         —  lltipun  Immunodeficiency  Virus 
HTi.V  III  —  HumanT-Lymphotropic  Virus  Type  III 

LAV  —  Lymphadenopathy  Associated  Virus 
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AIDS  virus  attacks  a  person's  immune  system  and  damages 
his/  her  ability-  to  fight  other  disease.  Without  a  functioning 
immune  system  to  ward  off  other  germs,  he/she  now 
becomes  vulnerable  to  becoming  infected  by  bacteria, 
protozoa,  fungi,  and  other  viruses  and  malignancies,  which 
may  cause  life-threatening  illness,  such  as  pneumonia, 
meningitis,  and  cancer. 


No  Known  Cure 

There  is  presently  no  cure  for  AIDS.  There  is  presently  no 
vaccine  to  prevent  AIDS. 


Virus  Imxides  Blood  Stream 

When  the  AIDS  virus  enters  the  blood  stream,  it  begins 
to  attack  certain  white  blood  cells  (T- Lymphocytes).  Sub- 
stances called  antibodies  are  produced  by  the  body.  These 
antibodies  can  be  detected  in  the  blood  by  a  simple  test, 
usually  two  weeks  to  three  months  after  infection.  Even 
before  the  antibody  test  is  positive,  the  victim  can  pass  the 
virus  to  others  by  methods  that  will  be  explained. 

Once  an  individual  is  infected,  there  are  several  possi- 
bilities. Some  people  may  remain  well  but  even  so  they  are 
able  to  infect  others.  Others  may  develop  a  disease  that  is 
less  serious  than  AIDS  referred  to  as  AIDS  Related  Complex 
(ARC).  In  some  people  the  protective  immune  system  may 
be  destroyed  by  the  virus  and  then  other  germs  (bacteria, 
protozoa,  fungi  and  other  viruses)  and  cancers  that  ordi- 
narily would  never  get  a  foothold  cause  "opportunistic 
diseases"  —  using  the  opportunity  of  lowered  resistance 
to  infect  and  destroy.  Some  of  the  most  common  are 
Pneumocystis  carinii  pneumonia  and  tuberculosis.  Indi- 
viduals infected  with  the  AIDS  virus  may  also  develop  certain 
types  of  cancers  such  as  Kaposi's  sarcoma.  These  infected 
people  have  classic  AIDS.  Evidence  shows  that  the  AIDS 
virus  may  also  attack  the  nervous  system,  causing  damage 
to  the  brain. 
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Signs  and  Symptoms 


No  Signs 

Some  people  remain  apparently  well  after  infection  with 
the  AIDS  virus.  They  may  have  no  physically  apparent  symp- 
toms of  illness.  However,  if  proper  precautions  are  not 
used  with  sexual  contacts  and/or  intravenous  drug  use, 
these  infected  individuals  can  spread  the  virus  to  others. 
Anyone  who  thinks  he  or  she  is  infected  or  involved  in 
high  risk  behaviors  should  not  donate  his/her  blood, 
organs,  tissues,  or  sperm  because  they  may  now  contain 
the  AIDS  virus. 


ARC 

AIDS-Related  Complex  (ARC)  is  a  condition  caused  by  the 
AIDS  virus  in  which  the  patient  tests  positive  for  AIDS 
infection  and  has  a  specific  set  of  clinical  symptoms.  How- 
ever, ARC  patients'  symptoms  are  often  less  severe  than 
those  with  the  disease  we  call  classic  AIDS.  Signs  and 
symptoms  of  ARC  may  include  loss  of  appetite,  weight  loss, 
fever,  night  sweats,  skin  rashes,  diarrhea,  tiredness,  lack  of 
resistance  to  infection,  or  swollen  lymph  nodes.  These  are 
also  signs  and  symptoms  of  many  other  diseases  and  a 
physician  should  be  consulted. 


AIDS 

Only  a  qualified  health  professional  can  diagnose  AIDS, 
which  is  the  result  of  a  natural  progress  of  infection  by  the 
AIDS  virus.  AIDS  destroys  the  body's  immune  (defense) 
system  and  allows  otherwise  controllable  infections  to 
invade  the  body  and  cause  additional  diseases.  These 
opportunistic  diseases  would  not  otherwise  gain  a  foothold 
in  the  body.  These  opportunistic  diseases  may  eventually 
cause  death. 

Some  symptoms  and  signs  of  AIDS  and  the  "opportunistic 
infections"  may  include  a  persistent  cough  and  fever  asso- 
ciated with  shortness  of  breath  or  difficult  breathing  and 
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m, .be rthe  symptoms  of  Pneumocystis  carina  pneumonia 
Muh,ple  purplish  baches  and  bumps  on  the  skin  may  be 
a  sign  of  Kaposi's  sarcoma.  The  AIDS  virus  in  all  infected 
people  is  essentially  the  same;  the  reactions  of  individuals 
mav  differ. 


Long  Term 

T^e  AIDS  virus  may  also  attack  the  nervous  system  and 
cause  delayed  damage  to  the  brain.  This  damage  may 
take  v  ears  to  develop  and  the  symptoms  may  show  up  as 
memory  loss,  indifference,  loss  of  coordination,  partial 
paralysis,  or  mental  disorder.  These  symptoms  may  occur 
alone,  or  with  other  symptoms  mentioned  earlier. 

AIDS,  the  present  situation 

TAe  number  of  people  estimated  to  be  infected  with 
JL   the  AIDS  virus  in  the  United  States  is  about  1.5  million 
All  of  these  individuals  are  assumed  to  be  capable  of  spread-' 
•ng  the  virus  sexually  ( heterosexual*  or  homosexuals  or 
by  shanng  needles  and  syringes  or  other  implements  for 
^ravenous  drug  use.  Of  the*,  an  estimated  100.000  to 
200.000  w,l]  come  down  with  AIDS  Related  Complex  (ARC) 
It  is  difficult  to  predict  the  number  who  will  develop  ARC  ' 
or  AIDS  because  symptoms  .sometimes  take  as  long  as  nine 
years  to  show  up.  With  our  present  knowledge,  scientists 
predict  that  20  to  30  percent  of  those  infected  with  the 
AIDS  vn,.s  wiU  develop  an  illness  that  fits  an  accepted 
definition  of  AIDS  within  five  years.  The  number  of  persons 
known  to  have  AIDS  in  the  United  States  to  date  is  over 
25.000,  of  these,  about  half  have  died  of  the  disease  Since 
•here  ,s  no  cure,  the  others  are  expected  to  also  eventually 
die  from  their  disease. 

The  majority  of  infected  antibody  positive  individuals 
who  carry  the  AIDS  virus  show  no  disease  symptoms  and 
may  not  come  down  with  the  disease  for  many  years  if  ever. 
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No  Risk  from  Casual  Contact 

There  is  no  known  risk  of  nonsexual  infection  in  most  of 
the  situations  we  encounter  in  our  dairy  lives.  We  know  that 
family  members  living  with  individuals  who  have  the  AIDS 
virus  do  not  become  infected  except  through  sexual 
contact.  There  is  no  evidence  of  transmission  (spread)  of 
AIDS  virus  by  everyday  contact  even  though  these  family- 
members  shared  food,  towels,  cups,  razors,  even  tooth- 
brushes, and  kissed  each  other. 

Health  Workers 

We  know  even  more  about  health  care  workers  exposed 
to  AIDS  patients.  About  2,500  health  workers  who  were 
caring  for  AIDS  patients  when  they  were  sickest  have  been 
carefully  studied  and  tested  for  infection  with  the  AIDS 
virus.  These  doctors,  nurses  and  other  health  care  givers 
have  been  exposed  to  the  AIDS  patients'  blood,  stcx)l  and 
other  body  fluids.  Approximately  750  of  these  health 
workers  reported  possible  additional  exposure  by  direct 
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contact  with  a  patient's  body  fluid  through  spills  or  being 
accidentally  stuck  with  a  needle.  Upon  testing  these  750, 
only  3  who  had  accidentally  stuck  themselves  with  a  needle 
had  a  positive  antibody  test  for  exposure  to  the  AIDS 
virus.  Because  health  workers  had  much  more  contact 
with  patients  and  their  body  fluids  than  would  be  expected 
from  common  everyday  contact,  it  is  clear  that  the  AIDS 
virus  is  not  transmitted  by  casual  contact. 


Control  of  Certain  Behaviors  Can 
Stop  Further  Spread  of  AIDS 

Knowing  the  facts  about  AIDS  can  prevent  the  spread  of 
the  disease.  Education  of  those  who  risk  infecting  them- 
selves or  infecting  other  people  is  the  only  way  we  can  stop 
the  spread  of  AIDS.  People  must  be  responsible  about  their 
sexual  behavior  and  must  avoid  the  use  of  illicit  intrave- 
nous drugs  and'needle  sharing.  We  will  describe  the  types 
of  behavior  that  lead  to  infection  by  the  AIDS  virus  and  the 
personal  measures  that  must  be  taken  for  effective  protec- 
tion. If  we  are  to  stop  the  AIDS  epidemic,  we  all  must  under- 
stand the  disease— its  cause,  its  nature,  and  its  prevention. 
Precautions  must  be  taken.  The  AIDS  virus  infects  persons 
who  expose  themselves  tojcnown  risk  behavior,  such  as 
certain  types  of  homosexual  and  heterosexual  activities  or 
sharing  intravenous  drug  equipment. 


Risks 

Although  the  initial  discovery  was  in  the  homosexual  com- 
munity, AIDS  is  not  a  disease  only  of  homosexuals.  AIDS 
is  found  in  heterosexual  people  as  well  AIDS  is  not  a  black 
or  white  disease.  AIDS  is  not  just  a  male  disease.  AIDS  is 
found  in  women;  it  is  found  in  children.  In  the  future  AIDS 
will  probably  increase  and  spread  among  people  who  are 
not  homosexual  or  intravenous  drug  abusers  in  the  same 
manner  as  other  sexually  transmitted  diseases  like  syphilis 
and  gonorrhea. 
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Sex  Between  Men 

Men  who  have  sexual  relations  with  other  men  are  espe- 
cially at  risk.  About  70  percent  of  AIDS  victims  throughout 
the  country  are  male  homosexuals  and  bisexuals.  This 
percentage  probably  will  decline  as  heterosexual  transmis- 
sion increases.  Infection  results  from  a  sexual  relationship 
with  an  infected  person. 


Multiple  Partners 

The  risk  of  infection  increases  according  to  the  number  of 
sexual  partners  one  has,  male  or  female.  The  more  partners 
you  have,  the  greater  the  risk  of  becoming  infected  with 
the  AIDS  virus. 


Vulnerable  rectum  lining  provides 
aienuejbr  entry  of  AIDS  lirus 
into  the  bloodstream. 
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How  Exposed 

Although  the  AIDS  virus  is  found  in  several  body  fluids,  a 
person  acquires  the  virus  during  sexual  contact  with  an 
infected  person's  blood  or  semen  and  possibly  vaginal 
secretions.  The  virus  then  enters  a  person's  blood  stream 
through  their  rectum,  vagina  or  penis. 

Small  ( unseen  by  the  naked  eye)  tears  in  the  surface 
lining  of  the  vagina  or  rectum  may  occur  during  insertion 
of  the  penis,  Angers,  or  other  objects,  thus  opening  an 
avenue  for  entrance  of  the  virus  directly  into  the  blood 
stream-,  therefore,  the  AIDS  virus  can  be  passed  from  penis 
to  rectum  and  vagina  and  vice  versa  without  a  visible  tear 
in  the  tissue  or  the  presence  of  blood 


Prevention  of  Sexual  Transmission  - 
Know  Your  Partner 

Couples  who  maintain  mutually  faithful  monogamous  rela- 
tionships (only  one  continuing  sexual  partner)  are  pro- 
tected from  AIDS  through  sexual  transmission.  If  you  have 
been  faithful  for  at  leajt  five  years  and  your  partner  has 
been  faithful  too,  neither  of  you  is  at  risk.  If  you  have  not 
been  faithful,  then  you  and  your  partner  are  at  risk.  If  your 
partner  has  not  been  faithful,  then  your  partner  is  at  risk 
which  also  puts  you  at  risk.  This  is  true  for  both  hetero- 
sexual and  homosexual  couples.  Unless  it  is  possible  to 
know  with  absolute  certainty  that  neither  you  nor  your 
sexual  panner  is  carrying  the  virus  of  AIDS,  you  must 
use  protective  behavior.  Absolute  certainty  means  not  only 
that  you  and  your  partner  have  maintained  a  mutually  faith- 
ful monogamous  sexual  relationship,  but  it  means  that 
neither  you  nor  your  partner  has  used  illegal  intravenous 
dnigs. 
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AIDSt  you  can  protect  yourself  froca  infection 

Some  personal  measures  are  adequate  to  safely  protect 
yourself  and  others  from  infection  by  the  AIDS  virus 
and  its  complications.  Among  these  are: 
.  If  you  have  been  involved  in  any  of  the  high  risk  sexual 
activities  described  above  or  have  injected  illicit  intra- 
venous drugs  into  your  body,  you  should  have  a  blood 
test  to  see  if  you  have  been  infected  with  the  AIDS  virus. 

.  If  your  test  is  positive  or  if  you  engage  in  high  risk  activ- 
ities and  choose  not  to  have  a  test,  you  should  tell  your 
sexual  panner.  If  you  jointly  decide  to  have  sex,  you  must 
protect  your  panner  by  always  using  a  rubber  (condom) 
during  (start  to  finish)  sexual  intercourse  (vagina  or 
rectum). 
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If  your  partner  has  a  positive  blood  test  showing  that  he/ 
she  has  been  infected  with  the  AIDS  virus  or  you  suspect 
that  he/she  has  been  exposed  by  previous  heterosexual 
or  homosexual  behavior  or  use  of  intravenous  drugs 
with  shared  needles  and  syringes,  a  nibber  ( condom ) 
should  always  be  used  during  (Start  to  finish )  sexual 
intercourse  (vagina  or  rectum ). 
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•  If  you  or  your  partner  is  at  high  risk,  avoid  mouth  contact 
with  the  penis,  vagina,  or  rectum. 

•  Avoid  all  sexual  activities  which  could  cause  cuts  or  tears 
in  the  linings  of  the  rectum,  vagina,  or  penis. 

•  Single  teen  age  girls  have  been  warned  that  pregnancy 
and  contracting  sexually  transmitted  diseases  can  be  the 
result  of  only  one  act  of  sexual  intercourse.  They  have 
been  taught  to  say  NO  to  sex!  They  have  been  taught  to 
s:iy  NO  to  drugs!  By  saying  NO  to  sex-  and  daigs,  they  can 
avoid  AIDS  which  can  kill  them!  The  same  is  true  for 
teenage  boys  who  should  also  not  have  rectal  intercourse 
with  other  males.  It  may  result  in  AIDS. 

•  Do  not  have  sex  with  prostitutes.  Infected  male  and 
female  prostitutes  are  frequently  also  intravenous  drug 
abusers:  therefore,  they  may  infect  clients  by  sexual  inter- 
course and  other  intravenous  drug  abusers  by  sharing 
their  intravenous  drug  equipment.  Female  prostitutes 
also  can  infect  their  unborn  babies. 


Dirty  intravenous  needle  and  syringe  contaminated  with 
blood  that  may  contain  the  AIDS  virus. 
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Intravenous  Drug  Users 

Drug  abusers  who  inject  drugs  into  their  veins  are  another 
population  group  at  high  risk  and  with  high  rates  of  infec- 
tion by  the  AIDS  \irus.  Users  of  intravenous  drugs  make  up 
25  percent  of  the  cases  of  AIDS  throughout  the  country. 
The  AIDS  virus  is  carried  in  contaminated  blood  left  in  the 
needle,  syringe,  or  other  drug  related  implements  and  the 
virus  is  injected  into  the  new  \ictim  by  reusing  dim-  s\ringes 
and  needles.  Even  the  smallest  amount  of  infected  blood 
left  in  a  used  needle  or  syringe  can  contain  live  AIDS  virus 
to  be  passed  on  to  the  next  user  of  those  dirty  implements. 
No  one  should  shoot  up  drugs  because  addiction,  poor 
health,  family  disruption,  emotional  disturbances  and 
death  could  follow.  However,  many  drug  users  are  addicted 
to  drugs  and  for  one  reason  or  another  have  not  changed 
their  behavior.  For  these  people,  the  only  way  not  to  get 
AIDS  is  to  use  a  clean,  previously  unused  needle,  syringe 
or  any  other  implement  necessary  for  the  injection  of  the 
drug  solution. 


Hemophilia 

Some  persons  with  hemophilia  (a  blood  clotting  disorder 
that  makes  them  subject  to  bleeding)  have  been  infected 
with  the  AIDS  virus  either  througn  blood  transfusion  or 
the  use  of  blood  products  that  help  their  biood  clot.  Now 
that  we  know  how  to  prepare  safe  blood  products  to  aid 
clotting,  this  is  unlikely  to  happen.  This  group  repiesents 
a  very  small  percentage  of  the  cases  of  AIDS  throughout 
the  country. 


Blood  Transfusion 

Currently  all  blood  donors  are  initially'  screened  and  blood 
is  not  accepted  from  high  risk  individuals.  Blood  that  has 
been  collected  for  use  is  tested  for  the  presence  of  antibody 
to  the  AIDS  virus.  However,  some  people  may  have  had  a 
blood  transfusion  prior  to  March  1985  before  we  knew  how 
to  screen  blood  for  safe  transfusion  and  may  have  become 
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infected  with  the  AIDS  virus.  Fortunately  there  are  not  now 
a  large  number  of  these  cases.  With  routine  testing  of  blood 
products,  the  blood  supply  for  transfusion  is  now  safer 
than  it  has  ever  been  with  regard  to  AIDS. 

Persons  who  have  engaged  in  homosexual  activities  or 
have  shot  street  drugs  within  the  last  10  years  should  never 
donate  blood. 


Mother  Can  Infect  Newborn 

If  a  woman  is  infected  with  the  AJDS  vims  and  becomes 
pregnant,  she  is  more  likely  to  develop  ARC  or  classic 
AJDS,  and  she  can  pass  the  AIDS  virus  to  her  unbom  child. 
Approximately  one  third  of  the  babies  bom  to  AIDS- infected 
mothers  wiU  also  be  infected  with  the  AIDS  'irus.  Most  of 
the  infected  babies  will  eventually  develop  the  disease  and 
die.  Several  of  these  babies  have  been  bom  to  wives  of 
hemophibac  men  infected  with  the  AIDS  virus  by  way  of 
coouminated  bkxxi  products.  Some  babies  have  also  been 
born  to  women  who  became  infected  with  the  AIDS  virus 
by  bisexual  partners  who  had  the  virus.  Almost  all  babies 
with  AJDS  have  been  bom  to  women  who  were  intravenous 
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drug  users  or  the  sexual  partners  of  intravenous  drug  users 
who  were  infected  with  the  AIDS  virus.  More  such  babies 
can  be  expected. 

Think  carefully  if  you  plan  on  becoming  pregnant.  If 
there  is  any  chance  that  you  may  be  in  any  high  risk  group 
or  that  you  have  had  sex  with  someone  in  a  high  risk 
group,  such  as  homosexual  and  bisexual  males,  drug 
abusers  and  their  sexual  partners,  see  your  doctor. 


Summary 

AIDS  affects  certain  groups  of  the  population.  Homosexual 
and  bisexual  males  who  have  had  sexual  contact  with 
other  homosexual  or  bisexual  males  as  well  as  those  who 
"shoot"  street  drugs  are  at  greatest  risk  of  exposure,  infec- 
tion and  eventual  death.  Sexual  partners  of  these  high  risk 
individuals  are  at  risk  as  well  as  any  children  born  to 
women  who  carry  the  lints  Heterosexual  persons  are 
increasingly  at  risk 


AIDS:  what  is  safe 


Most  Behavior  is  Safe 

Everyday  living  does  not  present  any  risk  of  infection.  You 
cannot  gel  AIDS  from  casual  social  contact.  Casual  social 
contact  should  not  be  confused  with  casual  sexual  con  tact 
which  is  a  major  cause  of  the  spread  of  the  AIDS  virus. 
Casual  sooia/ contact  such  as  shaking  hands,  hugging,  social 
kissing,  crying,  coughing  or  sneezing,  will  not  transmit  the 
AIDS  virus.  Nor  has  AIDS  been  contracted  from  swimming 
in  pools  or  bathing  in  hot  tubs  or  from  eating  in  restaurants 
(even  if  a  restaurant  worker  has  AIDS  or  carries  the  AIDS 
virus.)  AIDS  is  not  contracted  from  sharing  bed  linens, 
towels,  cups,  straws,  dishes,  or  any  other  eating  utensils. 
You  cannot  get  AIDS  from  toilets,  doorknobs,  telephones, 
office  machinery,  or  household  furniture.  You  cannot 
get  AIDS  from  body  massages,  masturbation  or  any  non- 
sexual contact. 
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Donating  Blood 

Donating  blood  is  not  risky  at  alL  You  cannot  get  AIDS  by 
donating  blood 

Receiinng  Blood 

In  the  U.S.  every  blood  donor  is  screened  to  exclude  high 
risk  persons  and  every  blood  donation  is  now  tested  for  the 
presence  of  antibodies  to  the  AIDS  virus.  Blood  that  shows 
exposure  to  the  AIDS  virus  by  the  presence  of  antibodies 
is  not  used  either  for  transfusion  or  for  the  manufacture  of 
blood  products.  Blood  banks  are  as  safe  as  current  tech- 
nology can  make  them.  Because  antibodies  do  not  form 
immediately  after  exposure  to  the  virus,  a  newly  infected 
person  may  unknowingly  donate  blood  after  becoming 
infected  but  before  his/her  antibody  test  becomes  posi- 
tive. It  is  estimated  that  this  might  occur  less  than  once  in 
100.000  donations. 

There  is  no  danger  of  AIDS  virus  infection  from  visiting 
a  doctor,  dentist,  hospital,  hairdresser  or  beautician.  AIDS 
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cannot  be  transmitted  non-sexualfy  from  an  infected  per- 
son through  a  health  or  service  provider  to  another  person. 
Ordinary  methods  of  disinfection  for  urine,  stool  and 
vomitus  which  are  used  for  non-infected  people  are  ade- 
quate for  people  who  have  AIDS  or  are  carrying  the  AIDS 
virus.  You  may  have  wondered  why  your  dentist  wears 
gloves  and  perhaps  a  mask  when  treating  you.  This  does 
not  mean  that  he  has  AIDS  or  that  he  thinks  you  do.  He  is 
protecting  you  and  himself  from  hepatitis,  common  colds 
or  flu. 

There  is  no  danger  in  visiting  a  patient  with  AIDS  or 
caring  for  him  or  her.  Normal  hygienic  practices,  like  wip- 
ing of  body  fluid  spills  with  a  solution  of  water  and  house- 
hold bleach  ( 1  pan  household  bleach  to  10  parts  water), 
will  provide  full  protection. 


Children  in  School 

None  of  the  identified  cases  of  AIDS  in  the  United  States 
are  known  or  are  suspected  to  have  been  transmitted  from 
one  child  to  another  in  school,  day  care,  or  foster  care 
settings.  Transmission  would  necessitate  exposure  of  open 
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cuts  t<,  the  blood  or  other  body  fluids  of  the  infected  child, 
a  highly  unlikely  occurrence.  Even  then  routine  safety  pro- 
cedures for  handling  blood  or  other  body  fluids  (which 
should  be  standard  for  all  children  in  the  school  or  day 
care  setting  would  be  effective  in  preventing  transmission 
from  children  with  AIDS  to  other  children  in  school. 

Children  with  AIDS  are  highly  susceptible  to  infections, 
such  as  chicken  pox.  from  other  children.  Each  child  with 
AIDS  should  be  examined  by  a  doctor  before  attending 
school  or  before  returning  to  school,  day  care  or  foster  care 
settings  after  an  illness.  No  blanket  rules  can  be  made  for 
all  school  boards  to  cover  all  possible  cases  of  children  with 
AIDS  and  each  case  should  be  considered  separately  and 
individualized  to  the  child  and  the  setting,  as  would  be 
done  with  anv  child  with  a  special  problem,  such  as  cere- 
bral  paLsv  or  asthma.  A  good  team  to  make  such  decisions 
with  the  school  board  would  be  the  child's  parents,  physi- 
cian and  a  public  health  official. 

Casual  social  contact  between  children  and  persons 
infected  with  the  AIDS  virus  is  not  dangerous. 
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Insects 

There  are  no  known  cases  of  AIDS  transmission  by  insects, 
such  as  mosquitoes. 


Pets 

Dogs,  cats  and  domestic  animals  are  not  a  source  of  infec- 
tion from  AIDS  virus. 


Tears  and  Saliva 

Although  the  AIDS  virus  has  been  found  in  tears  and  saliva, 
no  instance  of  transmission  from  these  body  fluids  has 
been  reported. 

AIDS  comes  from  sexual  contacts  with  infected  persons 
and  from  the  sharing  of  syringes  and  needles  There  is 
no  danger  of  infection  with  AIDS  virus  by  casual  social 
contact. 


Testing  of  Military  Personnel 

You  may  wonder  why  the  Department  of  Defense  is  cur- 
rently testing  its  uniformed  services  personnel  for  presence 
of  the  AIDS  virus  antibody.  The  military  feel  this  procedure 
is  necessary  because  the  uniformed  services  act  as  their 
own  blood  bank  in  a  time  of  national  emergency.  They  also 
need  to  protect  new  recruits  (who  unknowingly  may  be 
AIDS  virus  carriers)  from  receiving  live  virus  vaccines. 
These  vaccines  could  activate  disease  and  be  potentially 
life  threatening  to  the  recruits. 
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AIDS:  what  is  currently  understood 

Although  AIDS  is  still  a  mysterious  disease  in  many 
ways,  our  scientists  have  learned  a  great  deal  about  it. 
In  five  years  we  know  more  about  AIDS  than  many  diseases 
that  we  have  studied  for  even  longer  periods.  While  there 
is  no  vaccine  or  cure,  the  results  from  the  health  and 
behavioral  research  community  can  only  add  to  our  knowl- 
edge and  increase  our  understanding  of  the  disease  and 
ways  to  prevent  and  treat  it. 

In  spite  of  all  that  is  known  about  transmission  of  the 
AIDS  virus,  scientists  will  learn  more.  One  possibility  is  the 
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potential  discovery  of  factors  that  may  better  explain  the 
mechanism  of  AIDS  infection. 

Why  are  the  antibodies  produced  by  the  body  to  fight  the 
AIDS  virus  not  able  to  destroy  that  inrus? 

The  antibodies  detected  in  the  blood  of  earners  of  the 
AIDS  virus  are  ineffective,  at  least  when  classic  AIDS  is 
actually  triggered.  They  cannot  check  the  damage  caused 
by  the  virus,  which  is  by  then  present  in  large  numbers 
in  the  body.  Researchers  cannot  explain  this  important 
observation.  We  still  do  not  know  why  the  AIDS  virus  is 
not  destroyed  by  man's  immune  system. 


Summary 

AIDS  no  longer  is  the  concern  of  any  one  segment  of 
society;  it  is  the  concern  of  us  all.  No  American's  life  is  in 
danger  if  he/she  or  their  sexual  panners  do  not  engage 
in  high  risk  ^.xual  behavior  or  use  shared  needles  or 
syringes  to  inject  illicit  drugs  into  the  body. 

People  who  engage  in  high  risk  sexual  behavior  or  who 
shoot  drugs  are  risking  infection  with  the  AIDS  virus  and 
are  risking  their  lives  and  the  lives  of  others,  including 
their  unborn  children. 

We  cannot  yet  know  the  full  impact  of  AIDS  on  our 
society.  From  a  clinical  point  of  view,  there  may  be  new 
manifestations  of  AIDS  —  for  example,  mental  disturbances 
due  to  the  infection  of  the  brain  by  the  AIDS  virus  in 
carriers  of  the  virus.  From  a  social  point  of  view,  it  may 
bring  to  an  end  the  free-wheeling  sexual  lifestyle  which  has 
been  called  the  sexual  revolution.  Economically,  the  care  of 
AIDS  patients  will  put  a  tremendous  strain  on  our  already 
overburdened  and  costly  health  care  delivery  system. 

The  most  certain  wny  to  avoid  getting  the  AIDS  virus  and 
to  control  the  AIDS  epidemic  in  the  United  States  is  for 
indi\iduals  to  avoid  promiscuous  sexual  practices,  to  main- 
tain mutually  faithful  monogamous  sexual  relationships 
and  to  avoid  injecting  illicit  drugs. 
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Look  to  the  Future 

The  Challenge  of  the  Future 

An  enormous  challenge  to  public  health  lies  ahead  of 
us  and  we  would  do  well  to  take  a  look  at  the  future. 
We  must  be  prepared  to  manage  those  things  we  can  pre 
diet,  as  well  as  those  we  cannot. 

At  the  present  time  there  is  no  vaccine  to  prevent  AIDS. 
There  is  no  cure.  AJDS,  which  can  be  transmitted  sexually 
and  bv  sharing  needles  and  syringes  among  illicit  intrave- 
nous druj>  users,  is  bound  to  produce  profound  changes 
in  our  society,  changes  that  will  affect  us  alL 


Information  and  Education 
Only  Weapons  Against  AIDS 

It  ls  esumaied  that  in  1991  54,000  people  will  die  from  AJDS. 
At  this  m(  >ment,  many  of  them  are  not  infected  with  the 
AJDS  virus  VX'uh  proper  information  and  education,  as 
m.my  as  12.000  to  14,000  people  could  be  saved  in  199J 
from  death  bvAJDS. 


AIDS  uill  Impact  All 

The  changes  in  our  society  will  be  economic  and  political 
and  will  affect  our  social  institutions,  our  educational  prac 
lices,  and  our  health  care.  Although  AJDS  may  never  touch 
you  personally.the  societal  impact  certainly  will. 


Be  Educated  -  Be  Prepared 

[it-  prepared  Learn  as  much  about  AJDS  as  you  can.  Learn 
to  separate  scientific  information  from  rumor  and  myth. 
The  I'ubbc  I  lealth  Service,  your  local  public  health  officials 
and  your  family  physician  will  be  able  to  help  you. 
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Concern  About  Spread 
of  AIDS 

While  the  concentration  of  AJDS  cases  is  in  the  larger 
urban  areas  today,  it  has  been  found  in  every  state  and 
with  the  mobility  of  our  society,  it  is  likely  that  cases  of 
AJDS  will  appear  far  and  wide. 


Special  Educational 
Concerns 

There  are  a  number  of  people,  primarily  adolescents,  that 
do  not  yet  know  they  will  be  homosexual  or  become  drug 
abusers  and  will  not  heed  this  message;  there  are  others 
who  are  illiterate  and  cannot  heed  this  message.  They  must 
be  reached  and  taught  the  risk  behaviors  that  expose  them 
to  infection  with  the  AJDS  virus. 


High  Risk  Get  Blood  Test 

The  greatest  public  heakh  problem  lies  in  the  large  num- 
ber of  individuals  with  a  history  of  high  risk  behavior  who 
have  been  infected  with  and  may  be  spreading  the  AJDS 
virus.  Those  with  high  risk  behavior  must  be  encouraged 
to  protect-others  by  adopting  safe  sexual  practices  and  by 
the  use  of  clean  equipment  for  intravenous  drug  use.  If  a 
blood  test  for  antibodies  to  the  AJDS  virus  is  necessary  to 
get  these  individuals  to  use  safe  sexual  practices,  they 
should  get  a  blood  test.  Call  your  local  health  depanment 
for  information  on  where  to  get  the  test. 


Anger  and  Guilt 

Some  people  afflicted  with  AJDS  will  feel  a  sense  of  anger 
and  others  a  sense  of  guilt.  In  spite  of  these  understand 
able  reactions,  everyone  must  join  the  effort  to  control 
the  epidemic,  to  provide  for  the  care  of  those  with  AJDS, 
and  to  do  all  we  can  to  inform  and  educate  others  about 
AIDS,  and  how  to  prevent  it. 
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Confidentiality 

Because  of  the  stigma  that  has  been  associated  with  AIDS, 
many  afflicted  with  the  disease  or  who  are  infected  with 
the  AIDS  virus  are  reluctant  to  be  identified  with  AIDS. 
Because  there  is  no  vaccine  to  present  AIDS  and  no  cure, 
many  feel  there  is  nothing  to  be  gained  by  revealing  sexual 
contacts  that  might  also  be  infected  with  the  AIDS  virus. 
When  a  community  or  a  state  requires  reporting  of  those 
infected  with  the  AIDS  virus  to  public  health  authorities  in 
order  to  trace  sexual  and  intravenous  drug  contacts  —  as  is 
the  practice  with  other  sexually  transmitted  diseases— those 
infected  with  the  AIDS  virus  go  underground  out 
of  the  mainstream  of  health  care  and  education.  For  this 
reason  current  public  health  practice  is  to  protect  the 
privacy  of  the  individual  infected  with  the  AIDS  virus  and 
to  maintain  the  strictest  confidentiality  concerning  his/her 
health  records. 


State  and  Local  AIDS 
Task  Forces 

Many  state  and  local  jurisdictions  where  AIDS  has  been 
seen  in  the  greatest  numbers  have  AIDS  task  forces  with 
heavy  representation  from  the  field  of  public  health  joined 
by  others  who  can  speak  broadly  to  issues  of  access  to 
care,  provision  of  care  and  the  availability  of  community 
and  psychiatric  support  services.  Such  a  task  force  is  needed 
in  every  community  with  the  power  to  develop  plans  and 
policies,  to  speak,  and  to  act  for  the  good  of  the  public 
health  at  every-  level. 

State  and  local  task  forces  should  plan  ahead  and  work 
collaboratively  with  other  jurisdictions  to  reduce  transmis- 
sion of  AIDS  by  far-reaching  informational  and  educational 
programs.  As  AIDS  impacts  more  strongly  on  society,  they 
should  be  charged  with  making  recommendations  to  pro- 
vide for  the  needs  of  those  afflicted  with  AIDS.  They  also 
will  be  in  the  best  position  to  answer  the  concerns  and 
direct  the  activities  of  those  who  are  not  infected  with  the 
AIDS  vims. 
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The  responsibility  of  State  and  local  task  forces  should 
be  far  reaching  and  might  include  the  following  areas: 

•  Insure  enforcement  of  public  health  regulation  of  such 
practices  as  ear  piercing  and  tattooing  to  prevent  trans- 
mission of  the  AIDS  virus. 

•  Conduct  AIDS  education  programs  for  police,  firemen, 
correctional  institution  workers  and  emergency  medical 
personnel  for  dealing  with  AIDS  victims  and  the  pubbc. 

•  Insure  that  institutions  catering  to  children  or  adults 
who  soil  themselves  or  their  surroundings  with  urine, 
stool,  and  vomitus  have  adequate  equipment  for  cleanup 
and  disposal,  and  have  policies  to  insure  the  practice  of 
good  hygiene. 


School 

Schools  will  have  special  problems  in  the  future.  In  addition 
to  the  guidelines  already  mentioned  in  this  pamphlet, 
there  are  other  things  that  should  be  considered  such  as 
sex  education  and  education  of  the  handicapped. 


Sex  Education 

Education  concerning  AIDS  must  stan  at  the  lowest  grade 
possible  as  pan  of  any  health  and  hygiene  program.  The 
appearance  of  AIDS  could  bring  together  diverse  groups 
of  parents  and  educators  with  opposing  views  on  inclu- 
sion of  sex  education  in  the  curricula.  There  is  now  no 
doubt  that  we  need  sex  education  in  schools  and  that  it 
must  include  information  on  heterosexual  and  homosexual 
relationships.  The  threat  of  AIDS  should  be  sufficient  to  per- 
mit a  sex  education  curriculum  with  a  heavy  emphasis  on 
prevention  of  AIDS  and  other  sexually  transmitted  diseases. 


Handicapped  and  Special 
Education 

Children  with  AIDS  or  ARC  will  be  attending  school  along 
with  others  who  carry  the  AIDS  virus.  Some  children  will 
develop  brain  disease  which  will  produce  changes  in  mental 
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behariijr.  Because  of  the  right  to  special  education  of  the 
handicapped  and  the  mentally  retarded,  school  boards  and 
higher  authorities  will  have  to  provide  guidelines  for  the 
management  of  such  children  on  a  case-by-case  basis. 


Labor  and  Management 

Labor  and  management  can  do  much  to  prepare  for  AIDS 
so  thai  misinformation  is  kept  to  a  minimum.  Unions 
should  issue  prevent.ve  health  messages  because  many 
cmpi.  >\  ees  will  listen  more  carefully  to  a  union  message 
than  thev  will  to  one  from  public  health  authorities. 


.AIDS  Education  at  the 
Worksite 

Offices,  factories,  and  other  work  sites  should  have  a  plan 
„i  ■  .pcnition  for  education  of  the  work  force  and  accom- 
modation of  AIDS  or  ARC  patients  before  the  first  such 
case  appears  at  the  work  site  Employees  with  AIDS  or  ARC 
should  be  dealt  with  as  are  any  workers  with  a  chronic 
illness  In  house  video  programs  provide  an  excellent 
v  H.rce .  >f  educatu  ,n  and  can  be  individualized  to  the  needs 
of  a  specific  work  group 


Strain  on  the  Health  Care 
Delu-ery  System 

The  health  care  system  in  many  places  will  be  overbur 
denetl  as  it  is  now  in  urban  areas  with  large  numbers  of 
AIDS  patients  It  is  predicted  that  during  1991  there  will 
lie  l-o.OOO  patients  requiring  hospitalization  at  least  once 
and  54.000  patients  who  will  die  of  AIDS  Mental  disease 
( dementia )  will  <  xxur  in  some  patients  win  >  have  the  AIDS 
\  irus  bef<  >re  they  have  any  <  >ther  manifestati(  >n  such  as  ARC 
or  classic  AIDS. 

Mate  and  local  task  forces  will  have  to  plan  for  these 
patients  by  utilizing  conventional  and  time  honored  sys- 
tems but  will  also  have  to  investigate  alternate  methods  of 
treatment  and  alternate  sites  for  care  including  homecare. 
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The  strain  on  the  health  system  can  be  lessened  by 
family,  social,  and  psychological  support  mechanisms  in 
the  community.  Programs  are  needed  to  train  chaplains, 
clergy,  social  workers,  and  volunteers  to  deal  with  AIDS. 
Such  support  is  particularly  critical  to  the  minority 
communities. 


Mental  Health 

Our  society  will  also  face  an  additional  burden  as  we  bet- 
ter understand  the  mental  health  implications  of  infection 
by  the  AIDS  virus.  Upon  being  informed  of  infection  with 
the  AIDS  virus,  a  young,  active,  vigorous  person  faces  anxi- 
ety and  depression  brought  on  by  fears  associated  with 
social  isolation,  illness,  and  dving.  Dealing  with  these  indi- 
vidual and  family  concerns  will  require  the  best  efforts  of 
mental  health  professionals. 


Controversial  Issues 

A  number  of  controversial  AIDS  issues  have  arisen  and  will 
continue  to  be  debated  largely  because  of  lack  of  knowledge 
about  AIDS,  how  it  is  spread,  and  how  it  can  be  prevented. 
Among  these  are  the  issues  of  compulsory  blood  testing, 
quarantine,  and  identification  of  AIDS  carriers  by  some 
visible  sign. 


Compulsory  Blood  Testing 

Compulsory  bkxxi  testing  of  individuals  is  not  necessary. 
The  procedure  could  be  unmanageable  and  cost  prohib- 
itive. It  can  be  expected  that  many  who  test  negatively 
might  actually  be  positive  due  to  recent  exposure  to  the 
AIDS  virus  and  give  a  false  sense  of  security  to  the  individual 
and  his/her  sexual  partners  concerning  necessary  protec- 
tive behavior.  The  prevention  behavior  described  in  this 
report,  if  adopted,  will  protect  the  American  public  and 
contain  the  AIDS  epidemic.  Volun:ary  testing  will  be  avail 
able  to  those  who  have  been  mvolved-rrrhigh  risk  behavior. 
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Quarantine 

Quarantine  has  no  role  in  the  management  of  AIDS  because 
AIDS  is  not  spread  by  casual  contact.  The  only  time  that 
some  form  of  quarantine  might  be  indicated  is  in  a  situa- 
tion where  an  individual  carrying  the  AIDS  virus  knowingly 
and  willingly  continues  to  expose  others  through  sexual 
contact  or  sharing  drug  equipment.  Such  circumstances 
should  be  managed  on  a  case-by-case  basis  by  local 
authorities. 


Identification  of  AIDS  Carriers 
by  Some  Visible  Sign 

Those  who  suggest  the  marking  of  carriers  of  the  AIDS 
\inis  by  some  visible  sign  have  not  thought  the  matter 
through  thoroughly.  It  would  require  testing  of  the  entire 
population  which  is  unnecessary,  unmanageable  and  costly. 
It  would  miss  those  recently  infected  individuals  who 
would  test  negatively,  but  be  infected.  The  entire  procedure 
would  give  a  false  sense  of  security.  AIDS  must  and  will  be 
treated  as  a  disease  that  can  infect  anyone.  AIDS  should 
not  be  used  as  an  excuse  to  discriminate  against  any  group 
or  individual 


Updating  Information 

As  the  Surgeon  General,  I  will  continually  monitor  the 
most  current  and  accurate  health,  medical,  and  scientific 
information  and  make  it  available  to  you,  the  American 
people.  Armed  with  this  information  you  can  join  in  the 
discussion  and  resolution  of  AIDS  related  issues  that  are 
critical  to  your  health,  your  children's  health,  and  the  health 
of  the  nation. 
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Additional  Information 

Telephone  Hotlines 
(Toll  Free) 

PUS  AIDS  Hotline 

800-342A1DS 

800-3^2-2437 

National  Sexually  "Trans- 
mitted Diseases  Hotline 
American  Social  Health 
Association 
800  22--8922 


National  Gay  Task  Force 

AIDS  Information  Hotline 

800221^044 

(212)  807-6016  <NV  Stat.  > 


Information  Sources 

U.S.  Public  Health  Sen-ice 
Public  Affairs  Office 
Hubert  H.  Humphrey 
Building,  Room  ~25-H 
200  Independence  Avenue, 

s.w: 

Washington.  DC.  20201 
Phone:  ( 202 )  245-686" 


Local Reel  Cross  or 
American  Red  Cross 
AIDS  Education  Office 
l~30D  Street.: \'\V. 
Washington.  D.C  2000<> 
Phone:  ( 202 )  7T-8300 


American  Association  of 

Pinsicia/isfor 

Human  Rights 

P.O.  Box  14366 

San  Francisco.  CA  9-4  11-4 

Phone:  (-415)558-9353 

AIDS  Action  Council 
"29  Eighth  Street.  S.E.. 
Suite  200 

Washington,  D.C.  20003 
Phone;  (202)  5-4"  3101 

Cay  Men's  Health  Crisis 
P.O.  Hew  274 
132  West  2-4t  h  Street 
New  York.  NY  10011 
Phone:  (212)  80"  6655 


Hispanic  AIDS  Fontm 
c  oAPRED 

853  Broadway,  Suite  200" 
New  York.  NY  10(103 
Phone-  (2I2)S~0  1902  c 
8~0  ■  186-4 

/  os  A  nf>eli  v  AIDS  lJn>/(  -c y 

7362  Santa  Monica 

Boulevard 

Ii>s  Angeles.  Calitorni  i 

900-46 

(213)8~6-AIDS 
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Minority  Task  Force  on  AIDS 

c  o  New  York  City  Council 

of  Churches 

4^5  Overside  Drive, 

Room  456 

NewYork.  NY  10115 

Phone:(212)749-1214 

Motlyers  of  AIDS  Patients 

(MAP) 

c  o  Barbara  Peabody 

5^03  E  Street 

San  Diego.  CA  92102 

(619)23-.  3-*32 

Salional  AIDS  Network 
729  Eighth  Street,  S.E., 
Suite  300 

Washington  D.C  20003 
(202)546  2424 

National  Association  of 
People  with  AIDS 
PO  Box  65472 
Washington,  DC  20035 
(202)483-7979 

National  Coalition  of  Gay 
Sexually  Transmitted 
Disease  Sen  ices 
c/o  Mark  Behar 
PO  Box  239 
Milwaukee,  WI  53201 
Phone  (414)277-7671 


National  Council  of 

Churches  AIDS  Task  Force 

475  Riverside  Drive, 

Room  572 

New  York,  NY  10115 

Phone:(212)870-2421 

San  Francisco  AIDS 

Foundation 

333  Valencia  Street, 

4  th  Floor 

San  Francisco,  CA  94103 

Phone:(415)863-2437 
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CHAPTER  7 

IDENTIFICATION  AND  REMEDY  OF 
EMPLOYMENT  DISCRIMINATION 


7A  INTRODUCTION 


7A00       CONTENT 


This  Chapter  contains  detailed  explanations  of  the  proofs  of  em- 
ployment discrimination  based  on  the  disparate  impact  and  dis- 
parate treatment  theories  and  methods  for  designing  remedies  for 
employment  discrimination.   It  does  not  cover  the  investigative 
steps  followed  in  a  compliance  review.   The  process  to  follow  in 
investigating  potential  discrimination  is  set  out  in  Chapter  3  of 
this  Manual  and  the  Standard  Compliance  Review  Report  (SCRR) 
Discrimination  Worksheets  and  instructions  that  are  appended  to 
Chapter  3 . 

7A01       PURPOSE 

The  purposes  of  this  Chapter  are:  (1)  to  state  OFCCP  policies  on 
proving  and  remedying  employment  discrimination;  and  (2)  to  ex- 
plain the  techniques  used  to  analyze  whether  employment  discrim- 
ination exists.   This  Chapter  is  intended  to  explain  the  theoret- 
ical bases  for  the  procedures  set  out  in  Chapter  3  and  the  SCRR. 
It  focuses  on  how  to  determine  whether  the  facts  of  a  case  show 
employment  discrimination  and  explains  how  to  design  remedies 
once  employment  discrimination  has  been  established. 

7A02       APPLICABILITY 

This  Chapter  is  primarily  applicable  to  identifying  employment 
discrimination  in  selections  under  Executive  Order  11246,  as 
amended,  as  opposed  to  handicap  discrimination  under  Section  503 
of  the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  701),  or 
discrimination  against  Vietnam  era  veterans  and  special  disabled 
veterans  under  the  Vietnam  Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended  (38  U.S.C.  2012).   Procedures  for  in- 
vestigating employment  discrimination  under  Section  503  and  38 
U.S.C.  2012  are  covered  in  Chapters  2,  3  and  6  of  this  Manual. 
Appendix  A  of  Chapter  6  contains  detailed  investigative  guide- 
lines on  investigating  complaints  filed  by  special  disabled 
veterans  and  individuals  with  handicaps.  A  detailed  theoretical 
discussion  of  proofs  used  in  Section  503  and  38  U.S.C.  2012  cases 
will  be  issued  as  an  addition  to  this  Chapter  at  a  future  time. 
Also,  this  Chapter  does  not  specifically  address  religious  dis- 
crimination or  accommodation.   Guidance  on  these  issues  will  also 
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be  provided  in  the  future.   The  remedies  portion  of  this  Chapter 
is  applicable  to  all  three  programs. 

7A0  3        USE  OF  TERMS 

Throughout  this  Chapter  certain  shorthand  terms  are  used.   The 
term  "prohibited  factor"  means  a  factor  prohibited  by  law  from 
being  used  in  making  employment  decisions.   Under  Executive  Order 
11246,  as  amended,  the  prohibited  factors  are  race,  color, 
religion,  sex,  and  national  origin.   Under  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  the  prohibited  factor  is 
handicap;  under  the  Vietnam  Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended,  it  is  covered  veteran's  status.   How- 
ever, since  this  Chapter  focuses  on  Title  VII  principles,  which 
relate  primarily  to  the  prohibited  factors  specified  in  the  Exec- 
utive Order,  one  should  be  careful  in  applying  it  to  investiga- 
tions under  Section  503  or  38  U.S.C.  2012.   For  example,  there 
are  unigue  circumstances  involved  in  Section  503  cases,  such  as 
determining  whether  the  individual  meets  the  statutory  defini- 
tion of  "an  individual  with  a  handicap"  and/or  consideration  of 
the  contractor's  obligation  to  make  reasonable  accommodation. 
Also,  the  phrase  "minorities  and  women"  is  used  as  shorthand  for 
"prohibited  factors."   The  use  of  shorthand  terms  is  not  meant  to 
imply  that  other  groups  such  as  nonminority  males  are  not  pro- 
tected from  employment  discrimination. 

7A04        RELATIONSHIP  TO  SCRR 

During  the  initial  phases  of  the  compliance  review,  the  Egual 
Opportunity  Specialist  (EOS)  completes  Worksheet  17  of  the  SCRR 
which  is  a  summary  of  potential  discrimination  problems.   The 
potential  problems  are  investigated  onsite.   The  SCRR  contains  a 
number  of  "Potential  Discrimination  Worksheets."   These  Work- 
sheets start  with  refinement  of  data  and  proceed  through  the 
analytical  process.   The  analytical  process  consists  of  two 
steps.   First,  the  EOS  must  determine  whether  the  particular 
problem  is  to  be  analyzed  as  an  individual  case  or  as  a  pattern 
or  practice  (systemic)  case.   Next,  the  EOS  must  determine 
whether  to  analyze  the  problem  under  the  disparate  treatment  or 
disparate  impact  theory,  or  both.   This  Chapter  discusses  these 
issues,  and  should  be  used  in  conjunction  with  the  SCRR. 

7A05        PROCESS 

When  the  EOS  identifies  an  instance  of  potential  employment 
discrimination,  he/she  conducts  an  in-depth  onsite  investigation. 
If,  after  analysis  of  the  relevant  facts,  the  EOS  concludes  that 
there  has  been  employment  discrimination,  he/she  will  present 
these  preliminary  findings  to  the  contractor.   Individual  prob- 
lems of  discrimination  are  presented  in  a  Notice  of  Violation  and 
pattern  or  practice  problems  are  presented  in  a  Predetermination 
Notice  (see  Chapters  3,  6  and  8).   The  contractor  then  has  an 

7-2 


opportunity  to  respond.   The  EOS  will  investigate  the  contrac- 
tor's response  and,  where  it  is  sufficient,  the  allegation  of 
discrimination  will  be  dropped.   Where  the  response  is  insuffi- 
cient or  shown  to  be  a  pretext,  the  EOS  will  offer  to  conciliate 
a  settlement  with  the  contractor.   If  settlement  cannot  be 
reached,  OFCCP  may  recommend  enforcement. 

7A06       APPLICABLE  LAW 

It  is  OFCCP' s  policy  to  interpret  the  nondiscrimination 
requirements  of  Executive  Order  11246,  as  amended,  in  a  manner 
consistent  with  Title  VII  principles. 

7B  TIMELINESS  AND  CONTINUING  VIOLATION 

7B00       TIMELINESS 

As  a  general  rule,  one  seeking  to  remedy  a  discriminatory  act 
must  assert  his/her  rights  within  the  time  frames  established  by 
the  statute  or  other  law  establishing  the  rights.   Under  OFCCP 
procedures,  for  an  act  of  discrimination  discovered  during  a 
compliance  review  to  be  a  violation  of  the  Executive  Order, 
Section  503,  or  Section  2012,  it  must  have  taken  place  within  two 
years  prior  to  the  initiation  of  the  compliance  review  (Schedul- 
ing Letter)  unless  the  violation  is  part  of  a  continuing  viola- 
tion.  Complaints  are  timely  if  they  are  filed  within  180  days  of 
the  alleged  discriminatory  act,  except  for  good  cause  shown,  in 
which  case  the  Director  or  Assistant  Regional  Administrators 
(ARAs)  may  waive  the  filing  deadline. 

7B01       CONTINUING  VIOLATION 

The  continuing  violation  concept  was  developed  by  the  courts  to 
address  the  fact  that  some  employment  practices  cannot  logically 
be  viewed  as  discrete  incidents,  occurring  and  ending  at  partic- 
ular points  in  time.   For  example,  a  policy  of  paying  lower  wages 
to  women  for  the  same  work  for  which  men  receive  higher  wages  is 
discriminatory,  and  the  violation  is  repeated  each  time  the  women 
are  paid.   In  evaluating  such  a  violation,  courts  have  considered 
actionable  the  entire  time  period  during  which  it  occurred  since 
the  effective  date  of  the  law.   For  example,  a  continuing  viola- 
tion which  is  grounded  in  racial  discrimination  is  actionable 
from  the  date  the  continuing  practice  began  or  the  effective  date 
of  Executive  Order  11246  (September  1965) ,  whichever  is  later, 
provided,  of  course,  the  other  requirements  of  coverage  are  met. 

(a)   Continuing  Violation  Theories:   The  continuing  violation 

theory  has  been  analyzed  as  encompassing  three  separate  sub- 
theories:  (1)  a  series  of  related  acts  (continuing  course  of 
conduct);  (2)  maintenance  of  a  discriminatory  policy  or 
system;  and  (3)  the  present  effects  of  past  discrimination. 
In  recent  years,  OFCCP  has  not  applied  the  present  effects 
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of  past  discrimination  theory.   The  case  law  on  the  present 
effects  theory  is  being  studied  and  further  guidance  will  be 
provided  as  the  issue  is  clarified. 

(b)  Application  of  Continuing  Violation  Theory:   OFCCP  applies 
the  continuing  violation  theory  in  compliance  reviews  and 
complaint  investigations.   The  theory  will  be  applied  in  the 
following  situations: 

(1)  Series  of  Individual  Discriminatory  Acts:   A  continuing 
violation  may  be  identified  where  the  discrimination 
involves  a  series  of  closely  related  acts,  the  last  of 
which  occurred  within  the  two-year  period  preceding  the 
initiation  of  the  compliance  review  (Scheduling  Letter) 
or,  in  the  instance  of  a  complaint  investigation, 
within  180  days  from  the  date  the  complaint  is  filed. 
The  acts  must  be  sufficiently  related  to  form  a  pattern 
of  discrimination. 

(2)  Maintenance  of  a  Discriminatory  Policy  or  System:   A 
continuing  violation  may  be  found  where  a  contractor 
maintains  a  discriminatory  policy  or  practice  into  the 
two-year,  or  180-day  period.   The  violation  may  focus 
on  one  particular  employment  practice,  such  as  promo- 
tions or  compensation,  or  it  may  deal  with  discrimi- 
nation across-the-board  in  areas  including  initial 
placement,  promotions,  transfers  and  salary.   It  is  not 
necessary  under  this  subtheory  to  show  that  a  discrete 
act  representing  the  alleged  discriminatory  policy 
occurred  during  the  two-year  or  180-day  period.   It  is 
sufficient  to  show  that  the  policy  or  system  continued 
into  the  period,  and  that  if  there  had  been  a  person- 
nel action,  the  policy  or  system  would  have  been  ap- 
plied in  the  allegedly  discriminatory  manner. 

(c)  Remedies  Under  a  Continuing  Violation:   Once  a  continuing 
violation  has  been  established  by  showing  a  series  of  re- 
lated acts,  one  of  which  occurred  within  the  liability  per- 
iod, or  a  continuing  employment  policy  that  extended  into 
the  liability  period,  all  acts  that  are  part  of  the  contin- 
uing violation  (since  the  effective  date  of  the  law  under 
which  relief  is  sought) ,  whether  they  occurred  within  or 
outside  of  the  two-year  or  180-day  period,  may  be  remedied. 
See  the  discussion  "Time  Limits  for  Relief11  (Section  7F08) 
for  how  remedies  are  developed  for  a  continuing  violation. 
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7C  EMPLOYMENT  DISCRIMINATION 

7C00       DISCRIMINATION  DEFINED 

Discrimination  is  unfair,  but  not  all  unfair  treatment  is 
discriminatory.   Something  more  than  simple  unfairness  (i.e., 
unfairness  not  based  on  a  prohibited  factor)  is  necessary  to 
constitute  illegal  discrimination.   At  its  most  elementary  level, 
employment  discrimination  is  established  by  showing  a  nexus 
between  an  adverse  action  (e.g.,  a  termination)  and  a  prohibited 
factor.   The  different  theories  (or  categories)  of  discrimination 
are  different  ways  of  looking  at  an  adverse  action  which  you  have 
observed  and  determining  whether  there  is  a  nexus  between  that 
action  and  some  prohibited  factor. 

7C01       PROOFS 

"Proofs"  of  discrimination  are  the  factual  formulations  which 
show  that  discrimination  under  a  particular  theory  exists.   These 
formulations  tell  you  the  facts  you  need  to  know  in  order  to  show 
a  nexus  between  a  particular  adverse  action  or  result  and  a 
particular  prohibited  factor.   Proofs  of  discrimination  can  be 
used  during  an  investigation  as  a  guide  for  developing  facts  and 
at  the  close  of  an  investigation  as  a  test  for  determining 
whether  discrimination  has  been  established. 

7C02       ADVERSE  ACTIONS /RESULTS 

The  adverse  actions  or  results  being  examined  in  a  compliance 
review  will  generally  be  indicated  by  concentrations  and  under- 
representations  of  minorities  and  women  and  adverse  Impact  Ratio 
Analyses  (IRAs) .   See  Section  20  of  Chapter  2. 

7C03       CAUSAL  AGENTS  AND  THEORIES  OF  DISCRIMINATION 

There  are  two  primary  theories  of  discrimination:  disparate 
treatment  and  disparate  impact.   Disparate  treatment  occurs  when 
similarly  situated  people  are  treated  differently  because  of 
being  minority  or  female  (e.g.,  having  a  different  attendance 
rule  or  set  of  job  qualifications  for  women  than  for  men) .   The 
focus  in  a  disparate  treatment  case  is  on  the  contractor's 
intent;  i.e.,  did  the  contractor  intend  to  treat  individuals 
differently  because  they  are  a  minority  or  a  woman?   In  contrast, 
disparate  impact  focuses  on  the  results  of  a  practice.   Disparate 
impact  occurs  when  a  facially  neutral  employment  process/practice 
has  an  unjustified  exclusionary  effect  on  minorities  or  women 
(e.g.,  where  a  particular  job  requirement  unjustifiably  screens 
out  most  women  but  not  most  men) .   Thus,  in  a  disparate  impact 
case,  it  is  the  consequences  of  employment  processes/practices, 
rather  than  the  intent  behind  the  process  or  practice,  which  is 
of  concern. 

7-5 


7C04        COMPARISON  OF  THEORIES 

In  the  abstract,  the  disparate  treatment  and  disparate  impact 
theories  of  discrimination  are  quite  different.   For  example,  as 
previously  mentioned,  the  focus  of  a  disparate  impact  case  is 
results.   A  disparate  treatment  case  involves  employment 
processes/practices  which  are  differentially  applied  (intentional 
discrimination)  while  a  disparate  impact  case  involves  those 
uniformly  applied.   For  the  most  part  the  various  proofs  used  to 
establish  each  theory  are  also  quite  different.   However,  as 
discussed  later,  there  is  one  factual  situation  where  the  proof 
requirements  become  less  distinguishable:  cases  involving 
substantial  differences  in  application  of  subjective  criteria 
between  minorities  or  women  and  others.   These  cases  should 
normally  be  analyzed  under  both  statistical  disparate  treatment 
and  disparate  impact.   The  issue  of  whether  the  disparate  impact 
theory  may  be  used  to  analyze  subjective  criteria  was  recently 
settled  by  the  U.S.  Supreme  Court  in  Watson  v.  Fort  Worth  Bank  & 

Trust,  U.S. No.  86-6139,  47  FEP  Cases  102,  (June  29,  1988). 

The  Court  stated,  "We  conclude,  accordingly,  that  subjective  or 
discretionary  employment  practices  may  be  analyzed  under  the 
disparate  impact  approach  in  appropriate  cases." 

7C05       USE  OF  THEORIES 

(a)  Use  of  Multiple  Theories:   All  cases  may  be  analyzed  under 
one  or  more  theories  of  discrimination.   Analysis  under  more 
than  one  theory  may  be  desirable  during  the  investigation. 
If  it  is  not  clear  at  the  start  of  an  investigation  which 
theory  should  be  pursued,  it  may  be  helpful  to  attempt  to 
develop  facts  under  two  theories  to  determine  which  theory 
is  best  suited  to  the  facts  of  the  case. 

(b)  Individual  and  Class  Cases:   As  a  general  rule,  certain 
proofs  lend  themselves  to  certain  kinds  of  cases. 
Individual  cases  -  those  that  are  based  on  what  happened  to 
an  identified  individual  as  opposed  to  a  group  of  persons  - 
are  usually  analyzed  under  a  comparative  disparate  treatment 
proof  (explained  below) .   Disparate  impact  may  be  used  in 
individual  cases,  but  it  is  less  common.   Class  cases  - 
those  based  upon  the  effect  of  the  contractor's  policies  and 
practices  on  a  group  -  are  most  frequently  analyzed  under 
the  disparate  impact  or  statistical  disparate  treatment 
proofs.   (See  Chapter  3  and  SCRR  instructions  on  "Individual 
vs.  Pattern  or  Practice.") 

(c)  Objective  and  Subjective  Criteria/Processes:   Both  disparate 
impact  and  disparate  treatment  proofs  may  be  used  to  analyze 
"objective"  and  "subjective"  factors  although  "objective" 
factors  are  usually  analyzed  first  under  the  impact  theory 
(See  SCRR  instruction  at  Appendix  A  of  Chapter  3  for  an 
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explanation  of  the  process  for  analyzing  objective  and 
subjective  factors.)* 

7D  DISPARATE  TREATMENT  PROOFS 

7D00       DISPARATE  TREATMENT  DEFINITION 

Disparate  treatment  exists  where  the  contractor  treats  similarly 
situated  people  differently  because  of  a  prohibited  factor.   (It 
does  not  matter  whether  the  treatment  is  better  or  worse,  only 
that  it  is  different.)   This  theory  centers  on  the  contractor's 
intent. 

7D01       CLASSIFICATIONS  OF  DISPARATE  TREATMENT 

(a)  Two  Classifications:   Disparate  treatment  can  be  classified 
under  two  broad  headings:  (a)  Direct  Evidence  Proof;  (b)  In- 
ferential Proofs. 

(b)  Inferential  Proofs:   Inferential  Proofs  can  be  further 
broken  down  into:  (1)  Comparative  Disparate  Treatment 
Proofs;  and  (2)  Statistical  Disparate  Treatment  Proofs. 

7D02        DIRECT  EVIDENCE  OF  DISPARATE  TREATMENT 

(a)   Elements  of  Direct  Evidence  Proof:   Direct  evidence  cases 

are  those  where  the  intent  to  discriminate  is  obvious  on  the 
face  of  the  facts.   It  is  explicit.   For  example,  a  job  may 
be  limited  to  men  only.   The  job  description  may  limit  the 
job  to  men.   In  such  a  case  all  that  is  required  is  the  job 
description  and  a  showing  that  the  sex  limitation  is  imple- 
mented.  Also,  statements  by  selecting  officials  may  be  suf- 
ficient to  establish  a  direct  evidence  case.   For  example, 
the  official  states  that  he  would  not  hire  a  Black.   Under 
these  circumstances  the  EOS  should  provide  proof  that  the 
statement  was  made  and  that  the  Black  person (s)  was  not 
hired.   Direct  evidence  could  be  found  where  a  contractor 
official  tells  the  EOS  and  the  EOS  records  the  racial 
statement  in  his/her  notes;  the  EOS  interviews  a  witness  who 
heard  the  official  make  the  statement;  the  official  made  a 
notation  on  company  records;  company  records  of  management 
meeting  show  that  the  official  made  the  statement,  etc. 
Other  types  of  direct  evidence  include  racial  or  sexual 
slurs  by  management,  evidence  of  management's  stereotyped 
views  of  minorities  or  women  and  management's  knowledge  of 
and  tolerance  of  sexual  harassment.   Isolated  slurs,  by 
themselves,  will  not  support  a  violation.   However,  they  may 
be  supportive  of  other  evidence  (statistical  or  comparative) 
of  differential  treatment.   Also,  there  could  be  a  violation 
if  there  was  a  pattern  of  slurs  creating  a  racially  (or 
sexually)  hostile  environment.   Of  course,  if  the  direct 
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evidence  amounts  to  an  admission  of  discrimination,  a 
violation  is  established. 

(b)   Contractor  Response:   Where  credible  direct  evidence  of  an 
intention  to  treat  individuals  differently  because  they  are 
minorities  or  women  is  discovered,  a  violation  is  estab- 
lished.  Once  direct  evidence  of  intentional  discrimination 
is  shown  to  exist,  in  order  to  prevail  a  contractor  must 
show  that  the  same  decision  would  have  been  reached  absent 
discrimination  or  that  a  sexual  (or  religious)  distinction 
is  justified  under  the  extremely  stringent  standards  of  a 
bona  fide  occupational  qualification.   Direct  evidence  cases 
may  be  either  individual  or  class  cases. 

7D0  3        INFERENTIAL  DISPARATE  TREATMENT 

(a)  Inference  of  Intent:   The  reason  for  the  differential  treat- 
ment observed  by  the  EOS  frequently  is  not  evident.   It  may 
be  a  known  fact  that  a  minority  or  woman  was  not  selected 
for  a  particular  position,  but  there  is  no  admission  or 
other  direct  evidence  to  show  intent.   In  order  to  establish 
a  case  under  these  circumstances,  the  EOS  must  construct  a 
proof  which  will  permit  one  to  infer  the  intent  to 
discriminate. 

(b)  Meaning  of  Intent:   As  used  here,  showing  "intent"  does  not 
mean  showing  what  thought  actually  went  through  the 
contractor's  head  as  she/he  made  the  employment  decision  in 
question.   What  is  required  is  to  produce  facts  from  which 
one  could  logically  infer  that  the  contractor  based  his/her 
decision  on  a  prohibited  factor  (circumstantial  evidence) . 
Since  the  discriminatory  intent  is  hot  obvious  from  the 
facts,  sufficient  circumstantial  evidence  must  be  produced 
to  make  it  more  likely  than  not  that  the  contractor's 
decision  was  based  on  a  prohibited  factor.   In  other  words, 
sufficient  evidence  must  be  produced  to  infer  that  the 
contractor  intended  to  discriminate. 

(c)  Basis  for  the  Theory  -  Similarly  Situated  Persons: 
Discriminatory  intent  can  be  inferred  from  the  fact  that 
similarly  situated  minorities  and  nonminorities  (or  men  and 
women,  etc.)  are  treated  differently  in  a  similar  employment 
situation.   The  idea  in  this  proof  is  that  if  minorities  and 
women  and  others  are  truly  similarly  situated,  it  is  reason- 
able to  expect  that  they  will  receive  the  same  treatment 
during  a  particular  selection  decision.   If  they  do  not, 
discriminatory  intent  can  be  inferred  and  the  EOS  should 
seek  the  contractor's  explanation  for  the  apparent  viola- 
tion.  Whether  two  individuals  are  "similarly  situated" 
depends  upon  the  selection  decision  at  issue.   Persons  who 
are  similarly  situated  are  those  who  possess  similar  quali- 
fications or  have  shown  similar  performance.   For  example, 
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in  a  hiring  case,  all  qualified  applicants  for  a  particular 
job  are  similarly  situated  to  each  other,  and  all  those  not 
qualified  are  similarly  situated  to  each  other. 

(d)   Comparative  and  Statistical  Evidence:   There  are  two  methods 
used  to  establish  a  case  of  discrimination  where  intent  must 
be  inferred.   Disparate  treatment  may  be  inferred  from 
comparing  individually  how  similarly  situated  minorities  and 
women  as  opposed  to  others  are  treated  or  by  comparing  dif- 
ferences in  their  collective  treatment,  such  as  a 
statistical  comparison  of  selection  rates  for  minorities  and 
nonminorities  for  a  particular  job.   In  this  Manual,  a 
demonstration  of  disparate  treatment  based  predominantly  on 
nonstatistical  comparisons  of  individuals  will  be  called  a 
"comparative  disparate  treatment  proof."   Similarly,  a 
demonstration  of  disparate  treatment  based  predominantly  on 
a  statistical  showing  of  different  treatment  based  on 
minority  group  or  female  status  will  be  referred  to  as  a 
"statistical  disparate  treatment  proof."   Both  of  these 
usages  are  somewhat  arbitrary  but  basically  accurate 
terminology . 

7D04        COMPARATIVE  DISPARATE  TREATMENT  PROOF 

(a)  Basis  of  Proof:   As  previously  mentioned,  a  comparative 
disparate  treatment  proof  is  a  nonstatistical  showing  that 
similarly  situated  minorities  or  women  are  treated  differ- 
ently than  nonminorities  or  males  in  a  similar  employment 
situation.   If  all  of  the  known  nondiscriminatory  factors 
used  in  making  the  employment  decision  are  accounted  for, 
then  differences  in  treatment  between  the  similarly  situ- 
ated minorities  or  women  and  others  can  be  attributed  to 
discrimination.   Comparative  evidence  could  include  facts 
from  interviews,  application  forms,  personnel  records,  etc. 

(b)  Use  of  Proof:   Comparative  disparate  treatment  proofs  are 
normally  used  in  individual,  rather  than  class  cases. 

They  can  be  used  when  it  is  not  possible  to  do  a  statistical 
disparate  treatment  analysis  due  to  small  sample  size,  poor 
data,  etc.   Note  that  it  is  possible  for  an  individual  case 
of  discrimination  to  exist  even  though  the  contractor's 
statistics  do  not  show  that  a  pattern  or  practice  of 
discrimination  exists.   The  comparative  disparate  treatment 
proof  is  addressed  on  Worksheet  17-3  of  the  SCRR. 

(c)  Mechanics  of  Proof:   In  this  proof  one  compares  the 
qualifications  of  the  person (s)  selected  to  those  of  the 
person (s)  rejected.   The  theory  is  that  if  differences  in 
qualifications  do  not  account  for  the  employer's  actions, 
then  the  different  treatment  may  be  due  to  a  prohibited 
factor.   The  comparison  may  be  on  the  basis  of  minimum 
objective  qualifications  or  relative  qualifications. 
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(1)  Minimum  Objective  Qualifications:   An  employment 
decision  may  be  based  solely  on  a  person  meeting  some 
minimum  objective  qualification  such  as  an  education 
level  or  time  in  grade.   In  this  situation  the  employer 
applies  the  criteria  as  a  pass/fail  screen,  rather  than 
to  make  a  comparison.   An  example  would  be  a  career 
ladder  progression  where  everybody  is  promoted  after 
one  year  in  grade.   In  this  situation,  promotion  does 
not  depend  upon  a  comparison  with  another  person.   It 
should  be  automatic  once  the  minimum  requirement  is 
met.   If  all  majority  group  members  with  a  year  in 
grade  are  promoted,  but  a  minority  with  a  year  in  grade 
is  not,  a  violation  has  likely  occurred.   In  these 
situations,  an  issue  of  discrimination  may  be  raised 
merely  by  showing  different  treatment  of  minorities  or 
women  as  opposed  to  others  who  possess  similar  minimum 
objective  qualifications.   If  the  only  obvious 
difference  among  similarly  situated  persons  is  their 
minority  group  status  or  sex,  then  any  difference  in 
their  treatment  would  appear  to  be  due  to  such  status. 

(2)  Relative  Qualifications;   Decisions  based  on  relative 
qualifications  require  a  comparison  of  qualifications 
to  determine  which  persons  have  more  of  what  the 
employer  wants.   Where  a  minority  or  woman  who  was  not 
selected  had  equal  or  better  qualifications  than  a 
nonminority  male  who  was  selected,  the  EOS  should  seek 
an  explanation.   (Qualifications  are  defined  by  the 
contractor,  but  the  EOS  should  be  careful  to  analyze 
only  those  qualifications  actually  used  by  the 
contractor,  not  those  he  says  he  uses.)   Examples  of 
relative  qualifications  are:  highest  typing  speed,  most 
relevant  education,  most  relevant  experience,  etc. 

(3)  Multiple  Qualifications:   Employment  decisions  may  be 
based  upon  both  minimum  objective  qualifications  and 
relative  qualifications.   Contractors  will  often  use 
minimum  qualifications  as  a  pass/fail  screen  to  decide 
who  will  be  considered  a  serious  candidate  for  selec- 
tion.  For  example,  an  employer  may  require  that  a  per- 
son possess  a  certain  level  of  education  or  experience 
before  being  considered  for  selection.   Those  who  meet 
the  minimum  qualifications  are  then  compared  to  each 
other,  and  a  decision  is  made  based  upon  the  best 
qualified.   Relative  qualifications  are  normally  higher 
than  minimum  qualifications  and  usually  are  used  to 
select  which  individual  will  be  chosen  from  a  pool  of 
minimally  qualified  candidates.   To  determine  whether 
discrimination  is  occurring,  and,  if  so,  where,  it  is 
necessary  to  examine  both  components  of  the  decision: 
application  of  the  minimum  qualifications  to  create  a 
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pool  of  serious  candidates  and  application  of  the 
relative  qualification  used  to  select  from  those  in  the 
pool . 

(d)  Contractor's  Response  to  a  Comparative  Disparate  Treatment 
Case;   When  OFCCP  identifies  potential  discrimination,  the 
contractor  is  given  an  opportunity  to  respond.   A  case  based 
upon  the  comparative  disparate  treatment  method  will  normal- 
ly be  an  individual  case.   The  contractor's  response  usually 
asserts: 

o   The  alleged  discrimination  occurred  outside  the  timely 
period.   (See  Section  7B  on  Timeliness  and  Continuing 
Violation. ) 

o   The  facts  used  to  identify  potential  discrimination  are 
incorrect.   (For  example,  the  contractor  shows  factual 
differences  between  group  members  -  they  were  not 
similarly  situated.) 

o   The  alleged  discriminatory  actions  were  based  on  a 
"facially  neutral"  reason  (e.g. ,  seniority,  job 
performance,  qualifications,  etc.)  not  considered  by 
the  EOS. 

o   The  contractor  may  also  produce  any  evidence  relevant 
to  intent  concerning  the  disputed  action(s)  (e.g., 
comparison  of  workforce  statistics  to  availability, 
etc . ) . 

(e)  Pretext:   OFCCP  must  determine  whether  the  contractor's 
response  is  sufficient  to  rebut  discrimination  or  if  it  is 
merely  a  pretext  for  discrimination.   Pretext  means  that  the 
reasons  offered  by  the  contractor  are  not  true  or,  even  if 
true,  they  are  not  the  real  or  only  explanation  for  the 
conduct.   One  common  way  to  show  pretext  is  to  demonstrate 
that  the  contractor  has  not  applied  its  alleged  nondiscrim- 
inatory reason  in  a  uniform  manner.   For  example,  where  the 
contractor  states  that  a  minority  person  was  not  hired  be- 
cause he  did  not  possess  a  particular  qualification,  pretext 
can  be  demonstrated  if  the  nonminority  person  selected  also 
lacked  the  qualification.   For  a  discussion  of  the  ways  of 
showing  pretext  in  an  individual  disparate  treatment  case 
see  the  SCRR  instructions  for  Worksheet  17-3  of  that 
document . 
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7D05         STATISTICAL  DISPARATE  TREATMENT 

(a)  Basis  of  Proof:   Statistical  disparate  treatment  cases  are 
based  on  the  statistical  significance  of  the  difference  in 
treatment  of  similarly  situated  minorities/women  and  others. 
The  difference  in  treatment  may  relate  to  selection  rates, 
promotions,  training  and/or  other  personnel  actions. 
Disparities  are  usually  measured  in  standard  deviations.  The 
landmark  statistical  disparate  treatment  cases  are  Hazelwood 
School  District  v.  U.S.,  433  U.S.  299,  15  FEP  Cases  1  (1977) 
and  Teamsters  v.  U.S. ,  431  U.S.  324,  14  FEP  Cases  1514 
(1977)  .   However,  see  Bazemore  v.  Friday.  478  U.S.  385,  41 
FEP  Cases  92  (1986) ,  for  more  recent  developments. 

(b)  Mechanics  of  Proof:   A  statistical  analysis  generally  starts 
by  identifying  a  pool  of  similarly  gualified  and  available 
(similarly  situated)  minorities/women  and  others.   Since  the 
only  significant  difference  among  similarly  situated  pool 
members  is  their  minority  group  status  or  sex,  one  would 
expect  that,  absent  discrimination,  the  percentage  of  women 
or  minorities  and  others  selected  from  the  pool  would  be 
approximately  egual  to  their  representation  in  that  pool.   A 
statistical  test  is  conducted  to  measure  the  probability 
that  the  representation  of  women  or  minorities  among  those 
actually  selected  from  the  pool  of  similarly  situated  candi- 
dates occurred  by  chance.   The  probability  is  usually  meas- 
ured in  standard  deviations.   The  greater  the  standard  devi- 
ation, the  less  likely  the  actions  being  reviewed  occurred 
purely  by  chance.  (See  SCRR  Worksheets  17-12a  and  b  for 
instructions  on  how  to  calculate  the  standard  deviation.) 

(c)  Relevant  Pool:   The  first  task  in  a,  statistical  analysis  is 
to  identify  the  relevant  pool  of  similarly  situated  persons. 
In  a  hiring  case  the  relevant  pool  of  similarly  situated 
persons  are  those  who  possess  the  minimum  objective  quali- 
fications actually  used  by  the  contractor  (see  Section  7D04 
(c)  above  for  a  discussion  of  qualifications) .   In  a  promo- 
tion case,  it  would  be  all  the  persons  qualified  for  promo- 
tion.  Proof  is  weakened  (or  destroyed)  to  the  extent  that 
factors  actually  applied  but  not  considered  in  developing 
the  pool  account  for  the  differences  in  treatment.   Note:  If 
qualifications  do  explain  difference  in  selection  rates, 
test  the  legitimacy  of  the  qualifications  under  the  dis- 
parate impact  theory  (Section  7E  below) . 

(d)  Level  of  Disparity:   Normally,  two  or  more  standard  devi- 
ations will  raise  an  inference  of  discrimination.   If  the 
disparity  in  selection  rates  for  members  of  a  particular 
minority  group  or  women  as  opposed  to  others  is  two  or  more 
standard  deviations,  it  is  highly  unlikely  that  the  dispar- 
ity happened  by  chance.   The  greater  the  number  of  standard 
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deviations,  however,  the  greater  the  probability  that  the 
disparity  is  due  to  the  use  of  a  prohibited  factor  in  the 
decision.   Statistical  evidence  of  disparities  less  than  two 
standard  deviations  will  not  alone  raise  an  inference  of 
discrimination,  but  may  raise  an  inference  in  conjunction 
with  other  evidence  of  discrimination.   Findings  of  discrim- 
ination are  based  upon  consideration  of  the  totality  of  the 
evidence  (e.g.,  instances  of  comparative  disparate  treatment 
and  direct  evidence  as  well  as  statistical  evidence) . 

(e)  Supporting  Evidence:   While  courts  have  held  that  statistics 
alone  may  be  sufficient  to  prove  discrimination  where  dis- 
parities are  gross  (i.e.,  at  least  two  standard  deviations), 
supporting  evidence  strengthens  statistical  cases  and  should 
always  be  sought.   One  type  of  supporting  evidence  is  anec- 
dotal evidence.   Anecdotal  evidence  consists  of  statements 
from  minorities  or  women  who  can  show  that  they  met  all  of 
the  contractor's  reguirements  but  still  did  not  receive  the 
benefit  at  issue,  and  any  first  hand  accounts  of  discrimin- 
atory acts  on  the  part  of  the  contractor  that  support  the 
statistical  inference.   Thus,  anecdotal  evidence  is  not 
limited  to  independent  examples  of  comparative  disparate 
treatment.   In  addition,  direct  evidence  (e.g. ,  biased 
statements  by  the  contractor's  officials  involved  in  the 
employment  transaction  at  issue)  is  obviously  highly 
relevant  to  intent.   Statistical  disparate  treatment  cases 
also  could  be  supported  by  evidence  that  the  statistical 
disparity  is  "longstanding,"  that  it  has  existed  for  some 
time  and.  is  not  just  a  statistical  fluke  based  on  the 
particular  time  period  being  examined  (see  SCRR  instructions 
on  supporting  evidence) . 

(f)  Contractor's  Response:   Once  OFCCP  has  identified  potential 
statistical  disparate  treatment,  the  contractor  has  an 
opportunity  to  present  its  response.   (See  Chapter  3  for  a 
description  of  the  Predetermination  Notice  that  would  be 
issued  at  this  point.)   Common  responses  to  a  statistical 
disparate  treatment  allegation  are: 

o     Individuals  in  the  pool  are  not  similarly  situated. 

o    The  pool  does  not  represent  the  feeder  group  from  which 
the  contractor  made  selections.   In  other  words,  the 
model  used  by  OFCCP  does  not  accurately  reflect  the 
contractor's  employment  process  and/or  selection 
criteria. 

o    The  difference  in  selection  rates  from  the  pool  is  not 
statistically  significant  at  the  two  standard 
deviations  level. 
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o    The  pool  is  not  restricted  to  the  appropriate  time 

period,  e.g.,  it  includes  selections  made  outside  of 
the  timeliness  period. 

o    The  wrong  statistical  method  was  used. 

(g)   Pretext:   As  with  the  comparative  disparate  treatment  proof, 
pretext  is  demonstrated  by  showing  that  the  reason  offered 
by  the  contractor  to  explain  the  disparity  is  not  true  or, 
even  if  true,  is  not  the  real  or  only  explanation.   The  EOS 
should  evaluate  whether  any  reason  offered  by  the  contractor 
as  a  response  is  uniformly  applied.  Contractor  assertions 
that  certain  variables  not  considered  by  the  EOS  explain 
away  disparities  which  gave  rise  to  the  inference  of  dis- 
crimination are  not  sufficient  to  drop  the  investigation. 
The  contractor  must  present  facts  to  support  the  contention 
that  the  factor (s)  not  considered  is  a  major  factor  which 
changes  the  outcome  of  the  statistical  analysis.   The  EOS 
must  also  determine  whether  the  asserted  factor (s)  is  itself 
discriminatory.   For  example,  where  the  contractor  asserts 
that  the  EOS  considered  the  wrong  feeder  groups  for  a  par- 
ticular promotion,  and  that  only  a  few  jobs  within  those 
groups  actually  form  the  promotion  pool,  the  EOS  must 
determine  whether  the  contractor  relies  on  those  few  jobs 
because  people  in  those  jobs  possess  unigue  skills,  or 
because  nonminorities  are  concentrated  in  those  jobs.   If 
assistance  is  needed  to  assess  a  contractor's  argument  about 
the  statistical  methodology  used,  the  EOS  may  contact  the 
Division  of  Policy,  Planning  and  Review  at  the  OFCCP  Nation- 
al Office  through  regional  channels.   (See  also  the  discus- 
sion of  pretext  in  the  SCRR  instructions.) 

7 DO 6      Use  of  Comparative  and  Statistical  Proofs 

(a)   Statistical  Proofs:   Generally,  a  statistical  disparate 

treatment  analysis  should  be  attempted  in  all  cases  before 
resorting  to  an  individual  comparative  analysis.   This  is 
because  it  is  preferable  to  establish  disparate  treatment 
discrimination  through  a  statistical  proof  rather  than  an 
individual  proof.   Statistical  cases  are  generally  easier  to 
construct  and  identify  more  potential  victims.   There  are 
many  tests  for  statistical  significance  which  statis- 
ticians use  in  different  circumstances.   The  SCRR  describes 
one  formula  for  determining  statistical  significance  which 
will  be  appropriate  for  most  cases  where  the  numbers  are 
sufficiently  large  (see  SCRR  Worksheet  17-12a) .   One  rule  of 
thumb  for  identifying  groups  large  enough  to  do  this  test  of 
statistical  significance  is  if  the  total  group  is  at  least 
3  0  and  the  number  of  minorities  or  women  expected  to  be  se- 
lected is  at  least  five.   At  least  five  minorities  or  women 
"expected  to  be  selected"  means  that  if  minorities  or  women 
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were  selected  from  the  pool  in  proportion  to  their  represen- 
tation in  the  pool,  at  least  five  would  be  selected.   Where 
numbers  are  not  large  enough  to  use  the  test  of  statistical 
significance  described  in  the  SCRR,  the  EOS  may  contact  the 
OFCCP  National  Office  (thorough  regional  channels)  to  dis- 
cuss methods  for  analyzing  small  groups  or  pursue  a  compar- 
ative disparate  treatment  proof  (see  SCRR  Worksheets  17-3a 
and  3b) .   A  sound  statistical  disparate  treatment  case  al- 
lows the  investigator  to  impute  to  each  minority  or  woman 
the  type  of  treatment  experienced  by  the  entire  group  of 
minority  or  female  employees  or  applicants  without  having  to 
develop  each  individual  case. 

(b)   Comparative  Proofs;   The  comparative  disparate  treatment 
proof  does  not  depend  upon  statistics  to  infer 
discrimination.   As  a  result,  the  comparative  disparate 
treatment  proof  is  used  primarily  in  individual  cases  and  as 
support  in  statistical  cases  (anecdotal  evidence) ,  although 
it  may  be  used  for  nonstatistical  class  cases. 

7E  DISPARATE  IMPACT 

7E00       DISPARATE  IMPACT  DEFINITION 

Disparate  impact  is  a  theory  of  employment  discrimination  based 
on  the  disproportionate  effect  of  a  facially  neutral  criterion/ 
process.   The  theory  refers  to  the  discriminatory  effects  of 
uniformly  applied  employment  criteria/processes  that  are  neutral 
on  their  face  but  which  more  harshly  affect  minorities  or  women 
and  cannot  be  justified  by  business  necessity  or  job  relatedness. 
Because  the  disparate  impact  analysis  addresses  the  effects  of  a 
particular  requirement  on  groups  of  people,  it  is  generally  a 
statistical  proof. 

7E01       ADVERSE  IMPACT 

(a)  Definition:   Adverse  impact  is  a  substantially  different 
rate  of  selection  in  hiring,  promotion,  transfer,  training 
or  in  other  employment  decisions  which  works  to  the 
disadvantage  of  minorities  or  women.   If  such  rate  is  less 
than  80  percent  of  the  selection  rate  of  the  race,  sex,  or 
ethnic  group  with  the  highest  rate  of  selection,  this  will 
generally  be  regarded  as  evidence  of  adverse  impact. 
Adverse  impact  analyses  based  on  the  80%  rule  may  be 
buttressed  by  a  test  of  statistical  significance.   For 
further  discussion,  see  Section  7E06. 

(b)  OFCCP  Investigatory  Process:   In  order  to  clarify  the 
distinction  between  a  prima  facie  case  and  a  finding,  the 
OFCCP  investigatory  process  set  out  in  chapters  2  and  3  and 
the  SCRR  distinguishes  adverse  impact  from  disparate  impact. 
Adverse  impact  is  used  to  refer  to  the  results  of  the  sta- 
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tistical  analysis  and  disparate  impact  is  used  to  refer  to 
adverse  impact  that  the  contractor  has  not  been  able  to  jus- 
tify on  the  basis  of  business  necessity  or  job  relatedness. 
Adverse  impact  is  what  the  EOS  alleges  in  the  Predetermina- 
tion Notice,  while  disparate  impact  is  what  is  found  when 
the  contractor  fails  to  adequately  account  for  the  adverse 
impact.   This  distinction  in  terms  is  used  by  OFCCP  for 
purposes  of  clarity.   Neither  EEOC  nor  the  courts  make  such 
a  distinction  but  use  the  terms  interchangeably. 

7E02       MECHANICS  OF  PROOF 

Since  disparate  impact  cases  result  from  the  effects  of  the 
selection  criteria/processes  rather  than  from  the  contractor's 
intentional  action,  there  is  no  need  to  produce  evidence  con- 
cerning the  contractor's  intent.   However,  if  evidence  of  intent 
to  discriminate  is  discovered  in  the  course  of  the  investigation, 
a  disparate  treatment  analysis  should  also  be  conducted. 

7E03        POOL  OF  PERSONS  USED  IN  IMPACT  ANALYSIS 

The  pool  of  persons  used  for  analysis  in  an  impact  proof  is 
different  from  the  pool  used  in  a  statistical  disparate  treatment 
proof.   This  is  because  the  question  being  asked  in  each  analysis 
is  different.   The  question  being  asked  in  a  statistical  dispar- 
ate treatment  analysis  is  whether  similarly  situated  (e.g.  quali- 
fied) people  of  different  minority  group  status  or  sex  are  being 
treated  differently.   In  a  statistical  treatment  analysis,  the 
pool  used  for  analysis  consists  of  persons  who  meet  the  contrac- 
tor's minimum  objective  qualifications.   For  example,  if  the  con- 
tractor requires  a  high  school  diploma,  only  persons  with  high 
school  diplomas  are  placed  in  a  pool.   The  question  being  asked 
in  an  impact  analysis  is  whether  facially  neutral,  uniformly  ap- 
plied criteria  are  causing  a  disproportionately  lower  selection 
of  women  or  minorities.   Thus,  in  an  impact  analysis  it  is  the 
effect  of  the  high  school  diploma  requirement  in  preventing  mi- 
norities and  women  from  even  getting  into  the  pool  that  is  being 
examined.   Therefore,  the  relevant  pool  for  analysis  in  the  dis- 
parate impact  test  is  all  applicants.   In  an  impact  analysis, 
look  at  all  applicants  to  see  the  proportion  that  were  eliminated 
from  further  consideration  by  the  facially  neutral  criteria/pro- 
cesses . 

7E04        UNIFORM  APPLICATION 

After  identifying  the  criteria/processes  that  are  used  in  the 
employment  decision  being  examined  (see  SCRR  Worksheet  17-4  and 
instructions) ,  the  EOS  must  ensure  that  they  are  uniformly 
applied  before  calculating  their  impact  (SCRR  Worksheet  17-5  and 
instructions) .   Uniform  application  means  that  the  contractor 
applied  them  to  minorities  or  women  and  others  in  the  same 
manner,  and  that  the  results  of  criteria/procedures  are  likewise 
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used  in  a  uniform  manner.   If  the  contractor  were  to  use  some 
criterion/procedure  in  a  nonuniform  manner  in  making  a  decision, 
disparate  treatment  (intentional  discrimination)  rather  than 
disparate  impact  may  exist.   For  example,  if  the  contractor 
required  a  high  school  diploma  for  hire,  but  applied  the  rule 
only  to  minorities,  disparate  treatment  may  exist.   If  the 
contractor  requires  all  hires  to  have  a  high  school  diploma  and 
the  requirement  eliminates  substantially  more  minorities  than 
nonminorities,  it  has  an  adverse  impact  and  the  contractor  must 
show  job  relatedness  or  business  necessity.   Even  if  the  contrac- 
tor can  show  job  relatedness  or  business  necessity,  a  violation 
may  still  exist  if  there  is  another  selection  procedure  with  less 
adverse  impact  which  would  serve  the  contractor's  legitimate 
interest  in  efficient  and  trustworthy  workmanship  and  which  is 
substantially  equally  valid  for  a  given  purpose  (41  CFR  60-3B) . 

7E05        FACIALLY  NEUTRAL 

A  criterion/process  is  facially  neutral  if  it  makes  no  reference 
to  a  prohibited  factor.   If  something  is  not  facially  neutral,  it 
explicitly  uses  a  prohibited  factor  as  a  selection  criterion. 
For  example,  a  job  description  which  includes  sex  as  a  require- 
ment would  be  a  case  of  direct  evidence  disparate  treatment 
rather  than  disparate  impact. 

7E06       MEASUREMENT  OF  ADVERSE  IMPACT 

(a)  8  0  Percent  Rule:   OFCCP  has  adopted  an  enforcement  rule 
under  which  adverse  impact  will  not  ordinarily  be  inferred 
unless  the  members  of  a  particular  minority  group  or  sex  are 
selected  at  a  rate  that  is  less  than  80  percent  or  four- 
fifths  of  the  rate  at  which  the  group  with  the  highest  rate 
is  selected  (41  CFR  60-3. 4D,  Questions  and  Answers  to  Clari- 
fy and  Provide  a  Common  Interpretation  of  the  Uniform  Guide- 
lines on  Employee  Selection  Procedures  (Questions  and  An- 
swers) (Nos.  10-27)).   When  a  minority  or  female  selection 
rate  is  less  than  80  percent  of  that  of  White  males  a  test 
of  statistical  significance  should  be  conducted.   (See  SCRR 
Worksheets  17-6a,  6b,  and  accompanying  instructions.)   The 
80  percent  rule  is  a  general  rule,  and  other  factors  such  as 
statistical  significance,  sample  size,  whether  the  employ- 
er's actions  have  discouraged  applicants,  etc.,  should  be 
analyzed. 

(b)  Very  Large  Samples:   Where  sample  size  is  very  large,  de- 
terminations of  adverse  impact  should  be  based  on  tests  of 
practical  and  statistical  significance,  rather  than  the  80 
percent  rule.   This  is  because  when  large  numbers  of  selec- 
tions are  made,  relatively  small  differences  in  selection 
rates  may  be  both  practically  and  statistically  significant 
(41  CFR  60-3. 4D,  Questions  and  Answers  Nos.  18,  20,  and  22). 
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(c)   Small  Samples:   Where  the  80  percent  rule  indicates  adverse 
impact  but  the  analysis  is  based  upon  numbers  which  are  too 
small  to  be  reliable,  evidence  concerning  the  impact  of  the 
procedure  over  a  longer  period  of  time  and/or  evidence  con- 
cerning the  impact  which  the  selection  procedures  had  when 
used  in  the  same  manner  in  similar  circumstances  elsewhere 
may  be  considered  in  determining  adverse  impact.   If  a  lower 
selection  rate  continued  over  a  period  of  time,  so  as  to 
constitute  a  pattern,  then  the  lower  selection  rate  would 
constitute  adverse  impact  (41  CFR  60-3. 4D;  Questions  and  An- 
swers Nos.  20,  21,  and  23).   Where  the  sample  size  is  small 
also  consider  aggregating  data  in  an  appropriate  fashion  or 
using  a  statistical  test  designed  for  small  numbers.   Appro- 
priate ways  to  increase  the  pool  include  considering  evi- 
dence of  impact  over  a  longer  period  of  time  and/or  evidence 
concerning  the  impact  that  the  selection  procedures  had  when 
used  in  the  same  manner  in  similar  circumstances  elsewhere 
(41  CFR  60-3. 4D,  Questions  and  Answers  No.  20).   For  assist- 
ance in  determining  whether  there  are  tests  of  statistical 
significance  which  may  be  appropriate  for  small  groups  con- 
tact through  appropriate  regional  channels  the  Division  of 
Policy,  Planning  and  Review  in  the  OFCCP  National  Office. 

7E07        CAUSATION 

It  must  be  shown  that  the  criterion/process  at  issue  contributes 
to  the  disparity  being  investigated.   An  example  would  be  a  test 
that  people  had  to  pass  in  order  to  be  considered  for  an  inter- 
view which  determined  whether  they  would  be  hired.   If  there  is  a 
substantial  disparity  in  the  passing  rates  between  minorities  or 
women  and  others  and  people  who  failed  the  test  were  not  con- 
sidered for  the  interview,  the  causal  link  to  the  disparity  is 
shown.   However,  if  the  test  is  given  but  not  actually  used  in 
the  selection  process,  a  causal  link  with  the  disparity  cannot  be 
established  even  if  minorities  or  women  scored  significantly 
lower  on  it.   (Note:  there  are  statistical  tests  which  may  be 
used  to  determine  whether  test  results  actually  influenced  selec- 
tion decisions  despite  contractor  denials.)   While  the  EOS  must 
make  every  possible  effort  to  identify  the  criterion/process  that 
caused  the  disparity,  there  may  be  times  when  it  will  not  be  pos- 
sible as  when  the  contractor  failed  to  keep  the  reguired  records. 
Under  these  circumstances  it  is  sufficient  to  show  the  bottom 
line  adverse  impact  since  41  CFR  60-3. 4D  provides,  inter  alia, 
"Where  the  user  has  not  maintained  data  on  adverse  impact  as 
required  by  the  documentation  section  of  applicable  guidelines, 
the  Federal  enforcement  agencies  may  draw  an  inference  of  adverse 
impact  of  the  selection  process  from  the  failure  of  the  user  to 
maintain  such  data,  if  the  user  has  an  underutilization  of  a 
group  in  the  job  category,  as  compared  to  the  group's  repre- 
sentation in  the  relevant  labor  market  or,  in  the  case  of  jobs 
filled  from  within,  the  applicable  work  force."   (Also,  see  SCRR 
Worksheet  17-6a  and  accompanying  instructions.) 
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7E08       VALIDATION  AND  BUSINESS  NECESSITY 

A  contractor  can  justify  use  of  a  selection  procedure  which  has 
adverse  impact  by  showing  that  the  procedure  has  been  validated 
according  to  the  technical  requirements  of  the  Uniform  Guidelines 
on  Employee  Selection  Procedures  (41  CFR  Part  60-3).   Validation 
is  the  process  of  showing  job  relatedness  by  showing  the  rela- 
tionship between  the  selection  procedure  performance  and  job 
performance.   "Validated  in  accordance  with  the  Guidelines"  means 
a  validation  study  which  complies  with  all  applicable  standards 
of  the  Guidelines.   There  are  circumstances  where  a  contractor 
may  also  justify  adverse  impact  by  showing  that  a  selection  pro- 
cedure is  required  by  "business  necessity"  (i.e.,  the  contractor 
can  show  that  the  selection  procedure  is  job-related  and  necess- 
ary to  the  safe  and' efficient  operation  of  its  business) .   Busi- 
ness necessity  and  validation  claims  can  be  rebutted  where  there 
are  alternatives  available  that  have  less  adverse  impact.   See 
the  instructions  to  Worksheet  17-6b  of  the  SCRR  for  a  detailed 
discussion  of  validation  and  business  necessity. 

7E09       USE  OF  DISPARATE  IMPACT  THEORY 

Disparate  impact  theory  may  be  used  to  analyze  both  objective  and 
subjective  criteria/processes.   However,  as  noted  above,  an 
impact  analysis  should  be  limited  to  criteria/processes  that  are 
uniformly  applied.   It  is  important  to  ensure  that  both  objective 
and  subjective  criteria/procedures  are  uniformly  applied  before 
performing  an  adverse  impact  analysis.   If  they  are  not  uniformly 
applied,  then  there  is  disparate  treatment.   Chapter  3  and  the 
Potential  Discrimination  Worksheets  of  the  SCRR  (pp  17-1  through 
17-12)  discuss  in  detail  the  analysis  of  objective  and  subjective 
criteria  under  the  disparate  impact  theory. 

7E10       DISCRIMINATION  BASED  ON  MANNER  OF  SPEAKING  OR  ACCENT 
RELATED  TO  NATIONAL  ORIGIN 

(a)   National  Origin  Discrimination:   Section  202  of  Executive 

Order  11246,  as  amended,  prohibits  discrimination  because  of 
national  origin.   Similarly  Title  VII  of  the  Civil  Rights 
Act  of  1964  prohibits  discrimination  on  the  basis  of 
national  origin.   The  term  "national  origin"  is  not  defined 
in  Executive  Order  11246  or  its  implementing  regulations. 
Title  VII  case  law  establishes  that  denial  of  an  employment 
opportunity  because  of  manner  of  speaking  or  accent  is 
unlawful  discrimination  on  the  basis  of  national  origin 
(Carino  v.  University  of  Oklahoma  Board  of  Regents,  26  EPD 
31,974  (W.D.  Okla.  1981),  affirmed,  750  F2d  815.  35  EPD 
34,850  (10  Cir.  1984)  and  Berke  v.  Ohio  Department  of  Public 
Welfare.  628  F2d  980,  24  EPD  31,217  (6th  Cir.  1980).   The 
Equal  Employment  Opportunity  Commission  issued  a  policy 
statement  (Notice  N-915)  on  August  4,  1986  in  accordance 
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with  Title  VII  case  law.   See  also  the  EEOC  Guidelines  on 
Discrimination  Because  of  National  Origin,  29  CFR  Part 
1606.6. 

(b)   OFCCP  Policy:   A  foreign  speaking  accent  that  does  not 

interfere  with  an  employee's  or  an  applicant's  ability  to 
perform  duties  in  the  work  place  is  not  a  legitimate 
justification  for  an  adverse  employment  decision. 

7F  REMEDIES 

7F00        INTRODUCTION 

Remedy  represents  a  separate  and  distinct  phase  of  the  investi- 
gation.  While  the  EOS  should  be  thinking  about  remedy  throughout 
the  investigation  and  trying  to  obtain  the  information  necessary 
to  determine  the  appropriate  remedy,  conclusions  about  the  final 
definition  of  remedy  should  be  reserved  until  the  EOS  has  suffi- 
cient information  to  make  a  finding  that  there  has  been  discrim- 
ination.  This  normally  does  not  occur  until  the  EOS  has  present- 
ed the  contractor  with  the  preliminary  findings,  the  contractor 
has  submitted  its  response,  and  the  EOS  has  determined  that  the 
contractor's  response  does  not  adeguately  explain  the  alleged 
discrimination.   The  issues  raised  in  the  remedy  phase  of  an 
investigation  are  very  different  from  those  raised  during  the 
violation  phase.   At  the  point  when  you  begin  identifying 
specific  remedies,  discrimination  has  been  established.   The 
issues  in  the  remedy  phase  are  what  remedies  are  necessary  to: 

o  Make  the  discrimination  victims  whole; 

o  Stop  the  violation; 

o  Prevent  the  violation  from  recurring. 

7F01  DESIGNING  THE  REMEDY 

There  is  much  more  flexibility  in  designing  remedies  than  there 
is  in  proving  an  initial  violation  of  discrimination.   Remedies 
are  freguently  reached  through  negotiation  and  compromise.   There 
are,  however,  general  guidelines  in  designing  remedies.   The  EOS 
should  always  seek  a  complete  remedy.   A  complete  remedy  will 
correct  the  cause (s)  of  the  discrimination  (corrective  remedies) 
and  make  the  victim(s)  of  discrimination  whole. 

7F02        CORRECTIVE  REMEDIES 

Part  of  a  complete  remedy  is  the  corrective  remedy.   Corrective 
remedies  are  those  designed  to  stop  the  violation  and  protect 
against  its  recurrence.   For  example,  if  hiring  discrimination  is 
caused  by  treating  applicants  differently  during  a  subjective 
interview,  corrective  remedies  could  include  stopping  the  use  of 
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the  discriminatory  interviews,  substituting  legitimate  objective 
criteria  (i.e.,  objective  criteria  with  no  unjustified  adverse 
impact)  and  establishing  a  monitoring  system  to  ensure  that  the 
criteria  are  applied  in  a  nondiscriminatory  fashion.   If  discrim- 
ination is  caused  by  use  of  an  unvalidated  test  which  has  adverse 
impact,  corrective  action  would  include  either  eliminating  the 
use  of  the  test  or  continued  use  of  the  test  in  a  manner  which 
eliminates  its  adverse  impact  (e.g.,  changing  the  cut-off  score). 

7F0  3       MAKE  WHOLE  RELIEF 

(a)  General  Principles:   Make  whole  relief  means  simply  that  the 
victim  of  discrimination  is  restored  to  the  position,  both 
economically  and  in  terms  of  status,  that  he/she  would  have 
occupied  had  the  discrimination  never  taken  place.   This 
usually  involves  placing  the  person  in  his/her  rightful 
place  -  that  is,  the  job  the  person  would  have  occupied  with 
the  seniority  he/she  would  have  had  but  for  the  discrimina- 
tion.  In  addition  to  rightful  place,  make  whole  relief  in- 
cludes all  economic  benefits  the  victim  would  have  received 
had  the  discrimination  not  taken  place.   This  would  normal- 
ly include  things  such  as  back  pay  with  interest,  retirement 
contributions,  vacation  credits,  sick  leave  credits,  payment 
for  medical  expenses  that  would  have  been  paid  by  the 
employer's  medical  plan,  missed  training,  and  any  other 
employment  benefits  denied  the  victim. 

(b)  Case  Law  Precedent:   In  construing  what  constitutes  make 
whole  relief,  OFCCP  has  followed  Title  VII  principles. 

7F04       RIGHTFUL  PLACE 

Make  whole  relief  includes  placing  the  person  in  the  position 
he/she  would  have  occupied  but  for  the  discrimination.   This  is 
the  place  that  the  victim  would  be  in  at  the  time  the  remedy  is 
arrived  at  if  he/she  had  not  been  discriminated  against.   In 
other  words,  it  is  not  merely  the  specific  promotion  which  was 
denied  (e.g.,  two  years  ago)  but  where  the  person  would  be  today 
had  he/she  been  promoted  two  years  ago.   The  victim  may  have  been 
promoted  several  steps  beyond  the  original  promotion  that  was 
denied  because  of  discrimination. 

7F05       FRONT  PAY 

Front  pay  is  appropriate  whenever  the  victim  cannot  be  placed 
immediately  into  his/her  rightful  place.   Front  pay  is  the  dif- 
ference between  the  victim's  current  pay  and  the  pay   associated 
with  his/her  rightful  place.   There  are  a  number  of  circumstances 
that  may  prevent  immediate  achievement  of  rightful  place,  includ- 
ing the  absence  of  a  vacancy,  training  required  before  assuming 
the  position,  need  to  pass  through  intermediate  jobs  for  skill 
acquisition,  etc.   Where  front  pay  is  appropriate,  the  victim 
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must  start  receiving  the  earnings  associated  with  his/her 
rightful  place  from  the  date  of  settlement  until  his/her  position 
pay  is  equal  to  the  rate  it  should  be  in  his/her  rightful  place. 

7F06       RETROACTIVE  SENIORITY 

(a)  Seniority  as  an  Element  of  Make  Whole  Relief:   Seniority  is 
often  a  critical  component  of  relief.   Without  seniority  an 
individual  who  is  hired  or  promoted  as  a  remedy  for  past 
discrimination  may  not  have  protection  against  layoff  or 
demotion.   If  he/she  had  been  hired  or  promoted  at  the  time 
the  discriminatory  act  occurred,  he/she  would  have  had 
additional  years  of  seniority  and  would  be  less  vulnerable 
to  layoff  as  a  result.   Therefore,  requiring  hiring  or 
promotion  as  a  remedy  without  also  requiring  an  adjustment 
of  seniority  does  not  really  make  the  victim  whole. 
Similarly,  in  many  situations,  promotions  are  awarded  in 
whole  or  in  part  based  upon  the  bidder's  seniority.   Merely 
placing  a  victim  in  the  workforce  without  the  seniority  to 
which  he/she  is  entitled  will  delay  his/her  attainment  of 
his/her  rightful  place.   Victims  must  receive  all  relevant 
seniority,  such  as  job  seniority  where  relevant  in  addition 
to  plant  seniority. 

(b)  Union  Involvement:   When  retroactive  seniority  is  part  of 
the  remedy,  and  seniority  is  governed  by  a  union  agreement, 
it  is  very  important  that  the  EOS  make  every  effort  to  in- 
volve the  union  in  the  conciliation  discussions  on  senior- 
ity.  Although  OFCCP  generally  does  not  have  jurisdiction 
over  unions,  if  the  union  consents  to  retroactive  seniority 
in  the  conciliation  agreement,  the  agreement  will  be  en- 
forceable.  If  the  union  is  not  involved  in  the  concilia- 
tion efforts  or  does  not  consent,  the  seniority  relief  may 
not  be  enforceable.   The  Title  VII  court  decision  in  EEOC  v. 
Safeway  Stores,  714  F.2d  567  (5th  Cir.  1983),  cert,  denied, 
467  U.S.  1204  (1984),  is  the  only  circuit  court  case  which 
holds  that,  unless  the  union  is  a  party  to  conciliation 
efforts,  a  conciliation  agreement  which  provides  for  retro- 
active seniority  is  not  enforceable.   OFCCP  is  reviewing  on 
an  ongoing  basis  steps  which  should  be  taken  to  ensure  en- 
forceability of  its  conciliation  agreements.   For  that  rea- 
son, if  the  union  refuses  to  participate  in  the  conciliation 
process  or  to  agree  to  seniority  relief,  the  EOS  should  seek 
and  may  enter  into  agreements  with  contractors  granting  such 
relief  for  discriminatees  only  as  described  immediately 
below. 

(c)  Union  Consent:   In   W.  R.  Grace  v.  Rubber  Workers,  Local 
759,  461  U.S.  757  (1983),  the  Supreme  Court  held  that  an 
employer  who  agrees  to  give  retroactive  seniority  to  the 
individual  victims  of  its  discrimination,  and  does  so,  may 
be  sued  by  the  union  on  behalf  of  its  members  who  are  harmed 
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by  having  new  people  come  into  the  workforce  with  estab- 
lished seniority  credits.   In  other  words,  if  a  worker  has 
five  years  seniority,  and  is  laid  off  because  his/her  em- 
ployer agrees  as  part  of  a  Conciliation  Agreement  to  hire  a 
particular  person  and  to  credit  that  person  with  six  years 
seniority  as  a  remedy  for  discrimination,  that  worker  can 
complain  to  the  union  that  he/she  has  been  harmed,  laid  off 
without  the  union's  consent.   The  union  can  then  sue  the 
employer  for  violating  the  collective  bargaining  agreement 
by  unilaterally  awarding  retroactive  seniority  to  this  iden- 
tified victim.   The  union  can  seek  damages  for  the  worker  to 
compensate  him/her  for  the  time  laid  off.   Because  of  this 
threat  of  suit,  contractors  are  reluctant  to  agree  to  retro- 
active seniority  relief  without  the  union's  consent. 

(d)  Noncompetitive  Seniority:   Some  types  of  seniority  are  not 
used  in  a  competitive  situation  and  no  one  is  harmed  when 
the  employer  grants  retroactive  seniority.   For  example,  in 
the  Federal  service,  after  3  years  of  seniority  one  begins 
to  earn  6  hours  of  annual  leave  per  pay  period.   Seniority 
for  the  purpose  of  benefit  accrual  or  "benefits  seniority," 
as  it  is  sometimes  called,  is  not  competitive,  even  when  it 
is  the  result  of  a  collective  bargaining  agreement.   In  such 
cases,  the  contractor  should  award  the  victim (s)  of  discrim- 
ination retroactive  benefits  of  seniority.   Similarly,  sen- 
iority may  be  used  for  the  purpose  of  determining  when  some- 
one is  eligible  to  retire.   Again,  this  kind  of  seniority 
credit  is  not  competitive  and  should  not  pose  a  problem  when 
identified  as  a  remedy. 

(e)  Nonunion  Seniority:   Some  nonunion  contractors  operate  under 
a  system  in  which  seniority  is  used  in  both  the  benefits  and 
competitive  context.   In  other  words,  even  without  a  union 
contract,  promotions  and  layoffs  are  decided  on  the  basis  of 
seniority.   Because  competitive  seniority  in  this  situation 
is  conferred  by  the  employer  alone,  OFCCP  is  clearly  enti- 
tled to  obtain  retroactive  seniority  for  the  victims  of  dis- 
crimination.  OFCCP  may  always  seek  retroactive  seniority 
where  there  is  no  union  contract.   While  the  employer  may 
have  other  reasons  for  opposing  a  seniority  award  in  the 
absence  of  the  union,  those  reasons  do  not  threaten  the 
enforceability  of  the  Conciliation  Agreement. 

(f )  Procedures  Where  Union  Involved: 

(1)   Union  Participates:   OFCCP  will  invite  the  union 
to  participate  in  conciliation  of  a  violation 
which  requires  a  retroactive  seniority  remedy  (see 
Sections  8B03(c)  and  8C) .   The  EOS  will  make  every 
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effort  to  involve  the  union  in  the  conciliation  process 
and  get  its  consent  to  the  award  of  retroactive  senior- 
ity.  While  OFCCP  usually  cannot  compel  the  union  to 
participate,  if  the  union  does  so  voluntarily  and 
agrees  to  the  seniority  remedy,  that  remedy  may  be 
enforced.   Where  the  union  is  invited  to  participate  in 
the  conciliation  of  seniority  issues,  its  role  may  be 
limited  to  those  issues.   The  contractor  may  object  to 
having  the  union  present  during  the  discussion  of  back 
pay,  which  may  involve  disclosure  of  confidential 
salary  information.   There  is  no  basis  for  requiring 
the  contractor  to  accept  the  union's  participation  in 
the  resolution  of  such  an  issue.   If  the  union  agrees 
to  the  award  of  retroactive  seniority  and  an  authorized 
representative  of  the  union  signs  the  Conciliation 
Agreement,  the  nonadmissions  clause  may  be  included  in 
the  Conciliation  Agreement. 

(2)  Union  Refuses  to  Participate:   If  the  union  declines  to 
participate  in  conciliation,  OFCCP  should  seek  to  lay 
the  groundwork  to  defend  its  insistence  upon  seniority 
relief.   In  other  words,  OFCCP  should  not  agree  to  the 
usual  boilerplate  language  which  says  that  the  contrac- 
tor does  not  admit  to  violating  the  Executive  Order 

(Section  503,  38  U.S.C.  2012).   Instead,  the  Concilia- 
tion Agreement  should  recite  the  factual  bases  for 
OFCCP' s  findings  of  violation.   Under  these  circum- 
stances (a)  the  nonadmissions  clause  is  not  included  in 
the  Conciliation  Agreement,  and  (b)  paragraph  1  of  the 
General  Provisions  of  the  CA  will  note  that  the  union 
was  invited  to  participate,  but  declined  to  do  so  or  to 
sign  the  CA,  as  applicable  (see  Sections  8F01(b)(2)  and 

(e)). 

(3)  Contractor  Refuses  to  Sign:   If  a  contractor  refuses  to 
sign  a  Conciliation  Agreement  which  does  not  contain 
the  nonadmission  language,  it  should  be  informed  that 
OFCCP  deems  this  a  failure  to  conciliate,  and  the  case 
will  be  referred  for  enforcement.   Some  contractors 
propose  a  cash  buy-out  of  employee  seniority  rights. 

In  other  words,  the  contractor  offers  a  lump  sum  pay- 
ment to  each  identified  victim  of  discrimination  in 
exchange  for  a  waiver  of  his/her  entitlement  to  sen- 
iority.  Seniority  buy-outs  are  technically  possible, 
but  such  proposals  must  be  carefully  crafted  and  re- 
viewed very  carefully  for  fairness;  many  may  not  be 
acceptable.   Offers  of  seniority  buy-outs  must  be 
approved  by  the  National  Office  of  the  Solicitor. 
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(4)   Novel  Issue:   The  refusal  of  a  contractor  to  provide 
retroactive  seniority  relief  where  it  is  appropriate 
has  been  determined  by  OFCCP  to  be  a  novel  issue.   Any 
case  which  presents  such  an  issue  should  be  referred  to 
the  National  Office.   Enforcement  actions  in  such  cases 
will  be  referred  to  the  National  Office  of  the 
Solicitor. 

7F06A      OTHER  REMEDIES  AFFECTING  A  UNION  AGREEMENT 

The  procedures  described  in  Section  7F06  immediately  above  are 
equally  applicable  to  remedies  other  than  retroactive  seniority 
which  require  a  change  in  or  otherwise  affect  a  union  agreement 
(see  Section  8C) . 

7F07       BACK  PAY 

(a)  Back  Pay  Required:   Back  pay  is  normally  part  of  any  make 
whole  remedy.   The  U.S.  Supreme  Court  stated  in  Albemarle 
Paper  Co.  v.  Moody ,  422  U.S.  405,  10  FEP  Cases  1181  (1975), 
that  "...given  a  finding  of  unlawful  discrimination,  back 
pay  should  be  denied  only  for  reasons  which,  if  applied  gen- 
erally, would  not  frustrate  the  central  statutory  purposes 
of  eradicating  discrimination  throughout  the  economy  and 
making  persons  whole  for  injuries  suffered  through  past 
discrimination."   Given  this  stringent  standard,  it  will  be 
a  rare  situation  where  back  pay  will  not  be  awarded. 

(b)  Elements  of  Back  Pay:   Back  pay  should  reflect  total  earn- 
ings lost  by  the  victim  due  to  the  discriminatory  act.   Many 
elements  of  compensation,  in  addition  to  salary  and  straight 
hourly  wages,  will  normally  be  included  in  a  back  pay  award 
(e.g.,  raises,  bonuses,  lost  sales  commissions,  cost-of-liv- 
ing increases,  tips,  medical  and  life  insurance,  pensions, 
overtime  pay,  etc.). 

( c )  Deductions  and  Offsets : 

(1)   Interim  Earnings:   Amounts  earned  from  employment  that 
is  in  substitution  for  employment  with  the  contractor 
are  deductible  from  total  back  pay.   Not  all  financial 
compensation  received  by  the  victim  during  the  back  pay 
period,  however,  constitutes  "interim  earnings."   If  an 
employee  had  both  earnings  from  a  full-time  job  and  a 
part-time  job  and  could  have  continued  in  the  part- 
time  job  even  absent  the  discrimination,  the  earnings 
from  the  part-time  job  are  not  deemed  interim  earnings 
and  are  not  subtracted  from  back  pay.   Further,  unem- 
ployment and  workers1  compensation  payments  do  not 
constitute  interim  earnings. 
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(2)  Mitigation:   Mitigation  refers  to  the  duty  of  the  vic- 
tim to  use  reasonable  diligence  in  seeking  alternative 
employment  during  the  back  pay  period.   Back  pay  awards 
may  be  reduced  by  the  amount  the  victim  could  have 
earned  with  reasonable  diligence,  less  expenses  reason- 
ably incurred  in  looking  for  alternative  employment. 
Reasonable  diligence  does  not  mean  that  the  person  had 
to  be  successful  in  obtaining  other  employment,  only 
that  he/she  is  reguired  to  make  reasonable  effort.   The 
victim  is  reguired  only  to  accept  employment  that  is 
substantially  eguivalent  to  or  the  same  as  that  sought 
or  held  with  the  employer.   The  victim  is  not  reguired 
to  relocate  to  accept  alternative  employment. 

(3)  Burden  of  Proof:   The  contractor  bears  the  burden  of 
proving  the  amount  of  actual  interim  earnings  or  the 
failure  of  the  victim  to  take  reasonable  steps  to 
mitigate  back  pay  loss. 

(d)  Periods  of  Unavailability:   Periods  when  the  victim  would 
not  have  been  employed  even  absent  discrimination  are 
excluded  from  back  pay  awards  (e.g.,  during  periods  of 
illness  or  disability) . 

(e)  Interest  on  Back  Pay: 

(1)  Purpose  and  Rate  of  Interest:   The  purpose  of  payment 
of  interest  on  back  pay  awards  is  to  compensate  the 
discriminatee  for  the  loss  of  the  use  of  his/her  money. 
OFCCP's  policy  is  that  interest  on  back  pay  be  calcula- 
ted at  the  same  percentage  rate  as  the  Internal  Revenue 
Service's  underpayment  formula.  -Simple  interest  is  to 
be  calculated  from  the  first  date  that  is  covered  by 
the  back  pay  award. 

(2)  Rate  Adjustments:   The  IRS  may  adjust  its  rate  guarter- 
ly.   The  interest  rates  applicable  to  various  periods 
are  set  out  in  Appendix  A  of  this  Chapter. 

(f)  Withholding  of  Taxes:   Contractors  may  withhold  all  appli- 
cable Federal,  State  and  local  income,  FICA  (social  secur- 
ity) and  FUTA  (unemployment  insurance)  taxes  from  payments 
made  in  settlement  of  employment  discrimination.   Back  pay, 
front  pay  and  lump  sum  payments  made  in  place  of  lost  fringe 
benefits  are  considered  "wages"  subject  to  such  withholding. 
The  contractor  must  supply  the  discriminatee  with  a  Form  W-2 
showing  the  wage  component  of  the  settlement  and  the  amount 
of  taxes  withheld.   Note,  however: 
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(1)  FICA:   FICA  requires  an  employer  as  well  as  an  employee 
contribution.   The  employer's  FICA  obligation  should 
not  be  paid  out  of  a  settlement  unless  the  settlement 
has  been  negotiated  to  include  money  for  that  purpose. 

(2)  Interest:   Interest  included  in  a  settlement  (if  separ- 
ately stated)  is  not  subject  to  either  FICA  or  FUTA 
and,  while  it  is  taxable  as  income  to  the  recipient 
(just  as  would  be  interest  on  a  bank  savings  account) , 
it  is  not  subject  to  withholding  by  the  employer.   The 
contractor,  however,  must  supply  the  discriminatee  with 
a  Form  1099  stating  the  interest  component  of  the 
settlement. 

(3)  Benefits:   Since  employer  contributions  to  most  fringe 
benefits — such  as  the  employer  paid  portion  of  health 
insurance  premiums  or  pension  funds — are  not  even  tax- 
able (whether  retroactive  or  not) ,  they  are  not  subject 
to  withholding. 

7F08       TIME  LIMITS  FOR  RELIFF 

(a)  Two  Year  Limit:   Back  pay  may  be  obtained  for  a  period  be- 
ginning two  years  prior  to  the  date  of  receipt  by  the  con- 
tractor of  the  Scheduling  Letter  (or  for  a  complaint,  two 
years  before  the  date  it  was  filed) .   Where  the  discrimina- 
tory act(s)  took  place  less  than  two  years  before  the  Sched- 
uling Letter  or  the  filing  of  the  complaint,  back  pay  is  due 
from  the  date  of  violation  forward.   Back  pay  continues  from 
these  events  until  the  discriminatory  actions  are  stopped  by 
a  Conciliation  Agreement  or  other  voluntary  correction,  or 
until  the  contractor  makes  a  bona  fide  offer  of  the  position 
denied.   Total  back  pay  may,  therefore,  be  for  more  than  two 
years. 

(b)  Bona  Fide  Offer:   Under  appropriate  circumstances,  the 
rejection  of  a  bona  fide  offer  of  the  position  previously 
denied  by  the  contractor  terminates  the  further  accrual  of 
back  pay  liability.   (However,  interest  continues  to  accrue 
until  settlement  on  the  back  pay  losses  prior  to  the  bona 
fide  offer.)   A  bona  fide  offer  does  not  require  the  claim- 
ant to  waive  any  rights  or  remedies  to  which  he/she  is  en- 
titled.  For  example,  the  parties  may  disagree  on  whether 
retroactive  seniority  is  appropriate,  but  as  long  as  the 
contractor  offers  to  place  the  claimant  in  the  same  job 
(including  shift  and  location)  which  he/she  was  denied 
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without  requiring  that  the  claimant  waive  any  right  to  sen- 
iority, the  offer  is  bona  fide.   Under  these  circumstances, 
the  parties  can  agree  to  litigate  or  arbitrate  the  seniority 
issue  at  a  later  date.   Where  the  offer  is  accepted,  back 
pay  is  still  due  up  to  acceptance,  and  front  pay  continues 
to  accrue  for  losses  suffered  as  a  result  of  missed  promo- 
tional opportunities  or  increased  risk  of  layoff.   Where  a 
bona  fide  offer  is  rejected,  the  discriminatee  is  not  dis- 
qualified from  receiving  back  pay;  back  pay  merely  cuts  off 
at  the  date  of  the  offer. 

(c)   Continuing  Violation:   Where  a  continuing  violation  is  found 
(see  section  7B01  above) ,  remedies,  except  for  back  pay,  are 
to  be  provided  for  the  entire  period  of  the  violation  but 
not  earlier  than  the  effective  date  of  the  authority 
violated  (Executive  Order  11246,  Section  503,  or  38  U.S.C. 
2012) .   Individuals  affected  by  a  continuing  violation  may 
recover  back  pay  for  those  effects  of  the  violation  which 
occur  within  the  period  beginning  two  years  prior  to  the 
scheduling  notice  even  where  the  specific  act  affecting  them 
occurred  outside  the  two  year  period.   The  effective  dates 
of  the  laws  administered  by  OFCCP  are: 

o   Executive  Order  11246  -  October  24,  1965 

o   Executive  Order  11375  (adds  sex  as  a  prohibited 

factor)  -  October  14,  1968 
o    Section  503  of  the  Rehabilitation  Act  - 

September  26,  197  3 
o   Vietnam  Era  Veterans'  Readjustment  Assistance 

Act  (38  U.S.C.  2012)  -  December  3,  1974 

7F09        CALCULATION  OF  INDIVIDUAL  PACK  PAY  AWARDS 

The  amount  of  back  pay  to  be  awarded  to  a  victim  is  determined  by 
calculating  as  well  as  possible  the  pay  the  victim  would  have 
received  absent  the  discrimination.   The  most  common  way  to 
reconstruct  pay  is  to  identify  a  nonminority  or  male  (preferably 
a  nonminority  male)  (or  an  individual  without  a  handicap  in  a 
Section  503  case)  comparator  who  was  hired,  promoted,  etc.,  at 
about  the  same  time  the  victim  of  the  discrimination  should  have 
been  hired,  promoted,  etc.   The  comparator's  pay  history  is  then 
traced.   The  differential  between  the  pay  received  by  the  victim 
and  that  by  the  comparator  within  the  appropriate  time  frame 
would  constitute  the  back  pay  due  the  victim.   If  there  are  gaps 
in  the  comparator's  employment  during  the  back  pay  period,  e.g., 
the  comparator  quits,  has  a  lengthy  illness,  etc. ,  a  reasonable 
estimate  of  the  amount  of  wages  the  comparator  would  have  made 
absent  the  break  in  service  should  be  made. 
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7 F10       REMEDIES  IN  A  PATTERN  OR  PRACTICE  CASE 

There  are  two  models  used  to  remedy  pattern  or  practice  problems: 

o   Victim-specific  or  individual  remedies; 
o   Formula  relief. 

The  initial  step  in  fashioning  pattern  or  practice  relief  is  to 
determine  which  remedy  model  to  use  (see  SCRR  Worksheet  17-11)  . 
The  models  are  different  approaches  to  relief.   The  elements  of 
the  two  approaches  should  not  be  interchanged  when  providing 
relief,  e.g.,  if  a  victim-specific  approach  is  adopted,  the  total 
amount  of  back  pay  is  not  based  on  a  formula  and  if  a  formula 
approach  is  adopted  potential  victims  are  not  excluded  from  the 
class  because  they  have  not  been  shown  to  be  actual  victims.   The 
decision  about  which  model  to  apply  is  made  by  OFCCP,  not  the 
contractor. 

7F11       VICTIM-SPECIFIC  REMEDIES 

(a)  Preferred  Approach:   The  victim-specific  model,  which 
provides  make  whole  relief  for  identified  victims  of  the 
discrimination,  is  the  primary  one  for  remedy  in  a  pattern 
or  practice  case  which  focuses  on  individual  victims.   It  is 
the  preferred  approach  in  this  type  of  case  and  should  be 
used  whenever  feasible.   It  is  particularly  useful  when  the 
number  in  the  class  is  small,  when  the  time  period  is  short, 
or  when  the  effect  of  the  discrimination  is  straightforward. 

(b)  Remedy  Phases:   There  are  two  stages  to  the  remedy  phase: 
(1)  identifying  the  specific  class  members  entitled  to 
relief;  and  (2)  determining  the  exact  remedy  to  which  each 
victim  is  entitled. 

(c)  Identifying  Victims:   The  first  step  in  the  process  is  to 
identify  potential  victims  of  the  discriminatory  policy  or 
practice.  In  other  words,  the  EOS  must  define  the  group  or 
class  of  individuals  for  whom  he/she  is  seeking  relief. 
These  could  include  for  example:  all  Blacks  who  failed  an 
unvalidated  pass-fail  test;  all  Hispanics  who  were  eligible 
for  supervisory  positions,  but  were  not  promoted;  or  all 
women  who  were  denied  reinstatement  following  maternity 
leave.   At  the  liability  phase,  the  EOS  will  most  likely 
have  defined  this  class  on  the  basis  of  the  violations 
identified.   In  other  words,  once  the  time  period  of  the 
violation  and  the  nature  of  the  violation  are  established, 
and  the  minorities  and/or  women  who  were  adversely  affected 
are  set  forth,  the  minorities  and/or  women  who  are  presump- 
tively entitled  to  a  remedy  are  for  all  intents  and  purposes 
defined.   In  defining  the  group  at  this  point,  the  EOS 
should  refer  only  to  what  he/she  has  determined  to  be  the 
minimum  objective  qualifications  actually  imposed.   The  EOS 
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should  not  evaluate  comparative  ("relative")  qualifications 
at  this  stage.   At  this  stage  the  "class"  consists  of  all 
who  met  the  minimum  objective  qualifications. 

(d)  Contractor's  Response: 

(1)  Contractor's  Burden:   The  EOS  must  inform  the  contrac- 
tor of  the  names  of  the  class  members  for  whom  relief 
is  sought.   All  members  of  the  class  are  presumed  to  be 
victims  of  discrimination  and,  thus,  each  member  is 
entitled  to  relief  unless  the  contractor  shows  that 
he/she  is  not.   To  show  that  an  individual  is  not  a 
victim  the  employer  must  prove  that  there  is  a 
nondiscriminatory  explanation  for  its  treatment  of  the 
individual.   This  is  a  heavy  burden.   Once  it  has  been 
established  that  a  class  member  was  an  actual  victim  of 
discrimination,  the  contractor  may  produce  evidence 
about  the  amount  of  make  whole  relief  to  which  the 
victim  is  entitled. 

(2)  Level  of  Proof  Required:   Proof  means  more  than  just 
suggesting  or  offering  some  evidence  of  a  nondiscrim- 
inatory reason.   It  means  demonstrating  convincingly 
that  it  is  more  probable  than  not  that  the  nondiscrim- 
inatory reason  was  the  only  reason  for  its  less  favor- 
able treatment  of  the  alleged  victim. 

(3)  Common  Contractor  Responses:   Some  reasons  which 
contractors  commonly  advance  as  nondiscriminatory 
include: 

o  The  individual (s)  in  question  was  not  qualified 
under  standards  actually  applied.  (These  may  or 
may  not  be  the  same  as  stated  standards . ) 

o    A  better  qualified  candidate  was  selected. 

o    There  was  no  vacancy  within  the  time  period  that 
the  application  was  active. 

o    There  is  something  in  the  candidate's  background 
that  caused  rejection,  e.g.,  a  poor  work  record. 

(e)  Evaluation  of  Contractor's  Response:   Once  the  contractor 
has  been  given  the  opportunity  to  prove  that  each  identified 
victim  is  not  entitled  to  relief,  the  EOS  must  weigh  the 
proof.   The  contractor  must  convincingly  demonstrate  that  a 
given  person  would  have  been  treated  in  exactly  the  same 
manner  even  in  the  absence  of  discrimination.   Each  person 
the  contractor  cannot  eliminate  from  the  class  by  this 
method  is  considered  to  be  an  actual,  identified  victim  of 
the  discrimination  and  entitled  to  full  relief. 
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(f)  Identification  of  Vacancies:   Where  the  EOS  is  proceeding  on 
a  victim  specific  basis,  he/she  should  consider  all 
vacancies  or  job  opportunities  denied  the  victims  (not 
merely  some  portion  of  them) .   In  other  words,  once  a 
pattern  of  discrimination  with  regard  to  a  particular  type 
of  employment  action  has  been  established,  each  relevant 
employment  decision  made  by  the  contractor  during  the 
actionable  period  is  presumed  to  have  been  discriminatory. 

(g)  Shortfall :   Some  contractors  have  argued  that  EOSs  should 
limit  their  consideration  of  the  denied  opportunities  to 
those  vacancies  which  constituted  a  "shortfall."   When  a 
contractor  talks  about  shortfall  vacancies,  it  refers  to  the 
difference  between  the  number  of  opportunities  which  were 
actually  awarded  to  minorities  and  women,  versus  the  number 
of  opportunities  which  one  would  have  expected  them  to  get 
based  on  a  their  percentage  in  the  relevant  pool.   For 
example,  suppose  a  contractor  has  filled  100  vacancies.   The 
applicant  pool  for  those  vacancies  consisted  of  100  Whites 
and  100  Blacks.   However,  the  employer  hired  only  10  Blacks 
and  9  0  Whites.   The  EOS  has  now  found  a  violation  and 
informs  the  contractor  that  the  class  for  whom  relief  is 
being  sought  consists  of  the  90  Black  rejected  applicants. 
The  contractor  might  contend  that,  if  it  had  hired  50 
Blacks,  OFCCP  would  have  found  no  violation.   Therefore, 
under  the  shortfall  vacancy  argument,  OFCCP  may  only  seek 
relief  for  40  of  the  90  rejected  applicants  —  the  differ- 
ence between  the  10  the  contractor  actually  hired  and  the  50 
it  would  have  been  expected  to  hire  absent  discrimination. 
Under  the  victim-specific  model,  OFCCP  rejects  this  argu- 
ment.  Once  discrimination  has  been  established,  all  90  of 
the  rejected  Black  applicants  and  are  presumed  victims. 

(h)   Use  of  Shortfall  in  a  Formula  Model:   The  shortfall  concept 
can  be  helpful  when  the  EOS  is  proceeding  under  the  formula 
model  and  the  loss  suffered  by  a  class  must  be  determined. 
However,  it  is  not  appropriate  to  use  the  shortfall  concept 
to  reduce  the  number  of  the  class  members  entitled  to  relief 
(see  section  7F12  below) . 

(i)   Individual  Remedies:   The  make  whole  relief  must  then  be 

determined  for  each  individual  who  has  not  been  eliminated 
from  the  class  by  the  contractor's  proof  that  he/she  was  not 
the  victim  of  discrimination.   The  precise  remedy  should  be 
tailored  to  the  situation  of  each  victim.   The  EOS  should  be 
sure  to  consider  all  the  different  types  of  harm  that  the 
victim  has  suffered.   For  example,  the  passage  of  time  since 
the  violation  may  mean  that  victims  are  less  interested  in 
reinstatement  or  hiring  because  they  have  built  new  careers. 
On  the  other  hand,  where  very  little  time  has  passed  since 
the  violation  occurred,  and  monetary  damages  are  small, 
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reinstatement  or  preferential  hiring  may  be  the  most 
important  remedy. 

7F12        FORMULA  RELIEF 

(a)  When  Used:   Individualized  relief  must  be  sought  whenever  it 
is  feasible  to  identify  individual  victims  of  discrimination 
and  to  calculate  their  losses.   However,  formula  relief 
should  be  pursued  wherever  it  is  impossible  or  impractical 
to  determine  individual  relief;  that  is,  where  the  number  of 
persons  actually  victimized  by  discrimination  is  so  large 
that  case-by-case  determinations  would  be  unduly  burdensome, 
and/or  where  reconstruction  of  the  employment  decision  that 
would  have  been  made  absent  discrimination  involves  mere 
speculation,  as  where  there  are  no  lines  of  progression. 
Sometimes  the  EOS  knows  the  identity  of  the  victims,  but  it 
is  so  difficult  to  trace  their  losses  that  they  can  only  be 
estimated.   Perhaps  the  most  common  situation  where  the  EOS 
may  wish  to  resort  to  a  formula  to  determine  relief  is  where 
the  number  of  class  members  exceeds  the  number  of  vacancies. 

(b)  Definition:   Formula  relief  is  a  mechanism  by  which  the 
compensation  for  the  damage  suffered  by  a  particular  class 
is  determined  and  then  financial  compensation  is  divided 
(not  necessarily  pro  rata)  among  all  the  members  of  that 
class.   Under  a  formula  it  is  possible  that  some  individuals 
will  receive  less  than  their  total  losses  and  some  will 
receive  more.   Thus,  what  is  done  is  approximating  losses  in 
a  situation  in  which  it  is  unrealistic  to  attempt  to  compute 
individual  losses  with  precision. 

(c)  Measuring  Losses:   Once  the  EOS  has  decided  to  go  forward 
with  formula  relief  rather  than  victim-specific  relief, 
he/she  can  begin  the  next  step  of  the  remedy  phase.   This 
includes  an  attempt  to  measure  the  loss  which  the  class  has 
suffered. 

(1)   Shortfall  Method:   Where  the  formula  method  was  selec- 
ted because  the  number  of  class  members  exceeds  the 
total  number  of  opportunities,  a  "shortfall  vacancies" 
approach  may  be  considered  for  computing  the  amount  of 
back  pay  for  the  class.   As  an  example,  assume  a  situ- 
tion  where  there  are  50  Black  and  50  White  applicants, 
all  of  whom  possess  the  required  qualifications,  seek- 
ing 20  jobs.   Nineteen  Whites  were  hired.   The  differ- 
ence between  the  actual  number  of  Blacks  hired  (1)  and 
the  expected  number  of  Black  hires  (10)  represents  the 
shortfall  (9) .   Shortfall  vacancies  do  not  limit  the 
number  of  individuals  entitled  to  relief.   Instead,  the 
amount  of  money  attributable  to  those  vacancies  is  dis- 
tributed to  the  whole  class.   In  this  example,  the  EOS 
would  compute  the  earnings  attributable  to  the  nine 
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shortfall  positions  for  the  entire  period,  and  distrib- 
ute these  to  the  49  qualified  Black  applicants  who  were 
not  selected.   Shortfall  vacancies  do  not  represent  a 
cap  on  OFCCP's  entitlement  to  relief.   They  are  a  com- 
promise figure  utilized  as  part  of  an  approximation  of 
classwide  loss. 

(2)  Averaging  Method;   Not  all  formulas  require  the  EOS  to 
look  at  shortfalls.  There  are  other  reasons  to  use  a 
formula  other  than  the  fact  that  there  are  more  victims 
than  vacancies.   For  example,  suppose  there  is  a  case 
in  which  the  major  claim  is  that  the  men  and  women  who 
were  hired  were  placed  in  sex  segregated  departments. 
In  such  a  situation,  the  EOS  may  want  to  compare  the 
average  salary  earned  by  men  with  a  given  level  of 
seniority,  to  the  average  salary  earned  by  women  with 
the  same  seniority.   The  difference  in  average  salary 
defines  the  measure  of  back  pay  to  be  awarded  to  each 
woman  in  that  seniority  group.   The  formula  devised 
should  be  designed  to  address  the  particular  violation 
found. 

(3)  Computing  Earnings:   Because  the  formula  approach 
represents  a  compromise,  it  is  extremely  important  to 
account  fully  for  all  the  earnings  attributable  to  a 
particular  vacancy  in  computing  losses  such  as: 
interest,  interim  raises,  promotion  potential  (i.e., the 
earnings  associated  with  all  of  the  promotions  the 
person  would  have  received  had  they  not  been  discrimi- 
nated against  in  the  first  place) ,  overtime,  and  shift 
differential.   Identifying  a  certain  number  of  vacan- 
cies is  not  the  same  as  identifying  specific  vacancies 
within  a  job  group.   Therefore,  the  overtime  calcula- 
tion, for  example,  should  reflect  average  overtime 
worked  by  a  person  in  the  job.   Similarly,  promotions 
should  be  based  on  average  time  to  promotions.  The  EOS 
should  not  be  limited  only  to  individual  vacancies 
where  the  incumbent  declined  overtime  or  did  not 
qualify  for  promotion. 

(4)  Distribution  of  Remedy:   When  using  the  formula  ap- 
proach, the  remedy  agreed  upon  is  shared  by  all  members 
of  the  class.   The  amount  of  money  which  represents  the 
group's  lost  wages  is  divided  among  the  members  of  the 
class  either  on  a  pro  rata  basis  or  some  other  equi- 
table basis.   The  EOS  may  decide  on  a  method  of  distri- 
bution based  upon  the  facts  of  the  case.   For  example, 
where  the  EOS  has  identified  an  incumbent  class  which 
was  denied  promotions  or  assigned  to  lower  paying  jobs, 
the  contractor  controlled  their  interim  earnings.   In 
that  situation,  a  distribution  based  upon  the  number  of 
months  in  the  employer's  workforce  might  be  most 

7-32 


priate.  With  a  rejected  applicant  class,  the  EOS  might 
decide  that  a  simple  per  capita  distribution  makes  more 
sense. 

(5)   Nonmonetary  Relief;   In  addition  to  the  monetary  relief 
provided  for  class  members,  the  EOS  should  also  consid- 
er requiring  nonmonetary  remedies  such  as:  preferential 
hiring,  promotion  goals,  red  circling,  special  training 
programs,  and  EEO  counselling  for  supervisors.   With 
formula  relief,  it  is  difficult  to  provide  for  rein- 
stater,  nt  or  retroactive  promotion  because,  by  using 
the  f   mula,  you  have  not  tied  any  individual  to  any 
particular  opportunity.   However,  the  EOS  may  create  a 
preferential  hiring  or  promotion  list  consisting  of  the 
members  of  the  class  and  from  which  the  contractor  must 
make  all  or  a  proportion  of  selections,  e.g.,  one  min- 
ority for  each  nonminority  selected,  to  fill  vacancies 
until  it  has  achieved  a  nondiscriminatory  distribution 
in  its  workforce. 

7F13       NOTIFICATION  TO  CLASS  MEMBERS 

The  Conciliation  Agreement  or  other  settlement  document  must 
guarantee  that  all  class  members  are  aware  of  their  rights  under 
the  agreement  and  specify  the  procedures  through  which  those 
rights  will  be  effected,  including  counseling  where  appropriate. 
Normally,  the  contractor  will  be  required  to  notify  all  class 
members  of  their  rights.   That  notice  must  include  the  terms  and 
conditions  under  which  an  employment  offer  is  tendered,  including 
the  specific  amount  of  back  pay  and  the  retroactive  seniority  as 
well  as  all  other  appropriate  benefits. 

7F14       LIABILITY  OF  A  SUCCESSOR  EMPLOYER 

(a)  In  determining  whether  a  successor  employer  is  liable  for 
the  discriminatory  acts  of  its  predecessor,  OFCCP  follows 
Title  VII  case  law.   The  Federal  courts  have  held  that  such 
liability  must  be  judged  on  a  case-by-case  basis  considering 
the  "MacMillan"  factors  (EEOC  v.  MacMillan  Bloedel  Contain- 
ers, Inc..  8  FEP  Cases  897  (6th  Cir.  1974)). 

(b)  Requests  for  a  determination  of  successor  liability  should 
be  directed  to  the  NO  Division  of  Policy,  Planning  and  Re- 
view and  should  include  responses  (with  supporting  documen- 
tation) to  the  "MacMillan"  factors  described  in  Appendix  A-l 
to  this  Chapter. 
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APPENDIX  7A 


APPENDIX  A: 


INTEREST  RATES  FOR  BACK  PAY 


OFCCP's  policy  is  that  simple  interest  on  back  pay  is  calculated 
at  the  same  percentage  rate  as  the  Internal  Revenue  Service's 
underpayment  formula  on  interest — from  the  first  date  that  is 
covered  by  the  back  pay  award. 

Interest  rates  for  back  pay  calculations  based  on  IRS  calcula- 
tions since  1983  are  as  follows: 


January 

1,  19 

July  1, 

1983 

January 

1,  19 

July  1, 

1985 

January 

1,  19 

July  1, 

1986 

October 

1,  19 

January 

1,  19 

April  l, 

1988 

October 

1,  19 

April  1, 

1989 

October 

1,  19 

83  -  June  30,  1983  16- 

-  December  31,  1984  11- 

85  -  June  30,  1985  13-' 

-  December  31,  1985  11-' 

86  -  June  30,  1986  10  = 

-  September  30,  1987  9- 

87  -  December  31,  1987  10-' 

88  -  March  31,  1988  11- 

-  September  30,  1988  10! 

88  -  March  31,  1989  11- 

-  September  30,  1989  12- 

89  -  present*  11- 


Updates  on  IRS  underpayment  rates  are  available  from  the  IRS  at 
(202)  488-3100  (FTS  8/488-3100). 


*To  at  least  the  date  of  this  revision  (below) . 
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"MACMILLAN"  FACTORS 

CONCERNING  SUCCESSOR  EMPLOYER  LIABILITY 

(Reference  Section  7F14) 

Requests  for  a  determination  of  successor  liability  should  in- 
clude responses  to  the  factors  listed  below.   Responses  should 
cite  the  source  of  the  information  and,  where  the  source  is 
written  material,  a  copy  of  the  relevant  page(s)  should  be 
attached.   Information  on  these  factors  may  be  obtained  from  a 
number  of  sources  including  Standard  and  Poor's  and  other  corpor- 
ate guides,  trade  magazines,  annual  reports,  collective  bargain- 
ing agreements,  and  the  business  section  of  local  newspapers. 


1.    WHETHER  THE  SUCCESSOR  COMPANY  HAD  NOTICE  OF  THE  CHARGE 

The  date  the  alleged  discriminatory  act  occurred,  the  date 
the  complaint  was  filed,  and  the  dates  concerning  the  trans- 
fer (announcement  date,  effective  date  of  merger,  acquisi- 
tion, etc. ) . 


2.    THE  ABILITY  OF  THE  PREDECESSOR  TO  PROVIDE  RELIEF 

Whether  the  predecessor  continues  to  operate  and  the  extent 
and  location  of  its  new  operations,  whether  the  predecessor 
maintained  any  of  its  assets  (what  percentage  and  type) , 
whether  the  transfer  resulted  from  a  bankruptcy  action, 
whether  the  predecessor  could  provide  seniority,  reinstate- 
ment, hiring,  back  pay,  etc. 


3.    WHETHER  THERE  HAS  BEEN  A  SUBSTANTIAL  CONTINUITY  OF  BUSINESS 
OPERATIONS 

The  percentage  of  operating  assets  that  were  transferred  to 
the  successor,  the  status  of  the  predecessor's  patents, 
trademarks  and  operating  name,  whether  there  are  corporate 
officers  and  members  of  the  board  of  directors  who  are 
common  to  both  the  predecessor  and  the  successor,  etc. 
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4 .    WHETHER  THE  SUCCESSOR  USES  THE  SAME  PLANT 


5.    WHETHER  THE  SUCCESSOR  USES  THE  SAME  OR  SUBSTANTIALLY  THE 
SAME  WORK  FORCE 


WHETHER  THE  SUCCESSOR  USES  THE  SAME  OR  SUBSTANTIALLY  THE 
SAME  SUPERVISORY  PERSONNEL 


WHETHER  THE  SAME  JOBS  EXIST  UNDER  SUBSTANTIALLY  THE  SAME 
WORKING  CONDITIONS 

Whether  the  organization  of  the  departments,  sections,  etc., 
remain  substantially  the  same,  the  percentage  of  old  jobs 
maintained,  whether  personnel  practices  are  substantially 
the  same,  and  the  status  of  any  collective  bargaining  agree- 
ments, etc. 


8.    WHETHER  THE  SUCCESSOR  USES  THE  SAME  MACHINERY,  EQUIPMENT, 
AND  METHODS  OF  PRODUCTION 


9.    WHETHER  THE  SUCCESSOR  PRODUCES  THE  SAME  PRODUCT 
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CHAPTER  8 
RESOLUTION  OF  NONCOMPLIANCE 


8A  INTRODUCTION 


8A00       CONTENTS 


This  Chapter  outlines  the  procedures  and  documents  used  to 
resolve  violations  found  by  OFCCP  during  compliance  reviews  and 
complaint  investigations.   These  procedures  and  documents  cover 
both  affirmative  action  and  discrimination  and  apply  to  all  three 
OFCCP  programs:   Executive  Order  11246,  as  amended;  Section  503 
of  the  Rehabilitation  Act  of  1973,  as  amended,  29  U.S.C.  793;  and 
the  Vietnam  Era  Veterans1  Readjustment  Assistance  Act  of  1974,  as 
amended,  38  U.S.C.  2012. 

8A01       APPLICABILITY 

This  Chapter  is  to  be  consulted  whenever  noncompliance  is  found. 
Unless  otherwise  specified,  the  guidelines  in  this  Chapter  apply 
to  both  supply  and  service  and  construction  contractors. 

8A02       REMEDIES  (GENERAL) 

If  violations  are  identified  during  a  compliance  review  or  com- 
plaint investigation,  remedies  (including  make-whole  relief  where 
discrimination  is  found,  see  Section  7F)  must  be  secured  to  bring 
the  contractor  into  compliance. 

(a)   Distinction  Between  Remedies  and  Sanctions: 

(1)   Remedies:   Remedies  are  the  means  by  which  a  "right  is 
enforced  or  the  violation  of  a  right  is  prevented,  re- 
dressed or  compensated"  (Black's  Law  Dictionary,  4th 
Ed.  1968) .   Remedy  is  a  term  frequently  applied  to 
actions  that  are  required  to  eliminate  the  effects  of 
discrimination  (for  example,  back  pay  or  reinstatement) 
or  to  rectify  noncompliance  with  affirmative  action 
standards.   Remedies  are  corrective,  not  punitive. 
Remedies  must  be  set  forth  in  a  Conciliation  Agreement 
or  a  Letter  of  Commitment. 
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(2)   Sanctions :   In  contrast  to  remedies,  sanctions  (for 
example,  termination  of  a  contract  or  debarment)  are 
punitive.   Sanctions  are  appropriate  where  a  contractor 
fails  to  agree  and/or  to  implement  acceptable  remedies 
for  noncompliance.   Sanctions  may  also  be  appropriate, 
for  example,  where  a  violation  is  egregious  and/or 
repetitive.   Sanctions  can  only  be  imposed  after  a 
hearing  (41  CFR  60-1. 26 (a) (2) ;  41  CFR  60-250 . 29 (a) ; 
41  CFR  60-741. 29(a) ) . 

(b)   Voluntary  Resolution  of  Violations:   Violations  may  be  vol- 
untarily resolved  where  a  contractor  agrees,  in  writing,  to 
implement  acceptable  remedies.   Such  voluntary  resolution 
may  occur  at  any  time  following  the  identification  of  a 
violation  up  until  the  issuance  of  an  Order  by  the  Secretary 
or  the  Assistant  Secretary  for  Employment  Standards.   See 
Section  8K00(e)  and,  for  resolution  procedures  pre-  and  post 
referral  to  SOL,  see  Section  8J.   There  may,  however,  be 
instances  in  which  voluntary  resolution  is  not  appropriate 
unless  it  includes  sanctions.   See  Section  8A02(a)(2)  above. 
Further  guidance  will  be  issued  on  this  subject. 

8A03       PREPARATION  OF  DOCUMENTS 

The  EOS  conducting  the  compliance  review  or  complaint  investiga- 
tion initiates  the  documents  discussed  in  this  Chapter  by 
recommending  to  his  or  her  supervisor  that  the  document  be  issued 
or  executed,  and  drafting  it  for  signature  by  the  appropriate 
OFCCP  official  (see  this  Chapter's  SIGNATURE  AUTHORITY  Section 
for  the  particular  document) .   The  recommendation  and  draft 
document  are  then  submitted  to  the  supervisor  for  review  and 
forwarding,  through  channels,  to  the  signatory  official. 

8A04       ORGANIZATION  OF  THIS  CHAPTER 

(a)   The  next  Section  of  this  Chapter  contains  flow  charts 

showing  the  normal  seguence  of  documents  used  in  compliance 
reviews  and  complaint  investigations.  There  is  a  chart  for 
each  of  the  following  topics: 
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(1)  Use  of  a  Show  Cause  Notice  at  Desk  Audit  (Supply  and 
Service  Compliance  Reviews) ; 

(2)  Use  of  a  Show  Cause  Notice  in  CC-257  Reporting  (Con- 
struction Contractors) 

(3)  Documents  Used  in  the  Onsite/Of f site  Phase  of  Compli- 
ance Reviews  (Supply  and  Service  and  Construction) 

(4)  Documents  Used  in  Complaint  Investigations 

(5)  Documents  Used  in  Monitoring  Letters  of  Commitment 
(LOCs) 

(6)  Documents  Used  in  Monitoring  Conciliation  Agreements 
(CAs) 

(b)  The  text  accompanying  these  charts  references  the  Section (s) 
of  this  Manual  (whether  in  this  Chapter  or  in  another)  where 
there  is  a  detailed  discussion  of  a  particular  type  of  vio- 
lation and  of  the  relevant  notice  or  resolution  document 
(including  the  location  of  the  Figure  which  provides  a  sam- 
ple of  the  notice  or  document) .   Note  that  regulatory  cita- 
tions are  not  given  on  these  charts  or  their  accompanying 
text,  but  rather  in  the  referenced  Manual  Sections. 

(c)  The  remaining  Sections  of  this  Chapter  each  address  a  par- 
ticular enforcement  document  or  procedure — e.g.,  Show  Cause 
Notice  (Section  8D) ,  CA  (Section  8F) ,  etc. 
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8B  FLOW  CHART  OVERVIEW  OF  ENFORCEMENT  PROCEDURES  AND 

DOCUMENTS 

8B00       GENERAL 

(a)  The  following  abbreviations  are  used  on  the  charts  in  this 
Section: 

CA  Conciliation  Agreement 

CC-257  Monthly  Employment  Utilization  Report 

CN  Contractor 

EO  Executive  Order  11246,  as  amended 

ER  Enforcement  Recommendation 

H/V  Handicap/Veterans'  (Section  503/38  U.S.C.  2012) 

LOC  Letter  of  Commitment 

NOV  Notice  of  Violation 

NRC  Notice  of  Review  Completion 

NRI  Notification  of  Results  of  Investigation 

No  V.  No  Apparent  Violations 

P  or  P  Pattern  or  Practice  of  Discrimination 

SCN  Show  Cause  Notice 

(b)  The  following  symbols  appear  on  the  charts: 


(1)  A  triangle  (  £ \  )  is  used  for  a  Show  Cause/ Amended 

Show  Cause  Notice  (ASCN) .   If  the  triangle  is  made  of 
dashes,  it  means  the  SCN/ASCN  is  optional. 

(2)  A  diamond  (  <^^>  )  is  used  for  pre-Show  Cause  docu- 
ments, such  as  a  Predetermination  Notice  or  Notice  of 
Violation  (NOV) . 


(3)   A  circle  (  V^ /  )  is  used  for  a  closure  document,  such 

as  a  Notice  of  Review  Completion  (NRC)  or  an  Enforce- 
ment Recommendation  (ER) . 
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(c)   As  used  in  this  Section,  the  term  Show  Cause  Notice  (SCN) 
includes,  as  appropriate,  an  Amended  Show  Cause  Notice 
(ASCN) — i.e.,  if  a  contractor  has  already  been  issued  a  SCN 
and  additional  violations  are  found  and  remain  unresolved, 
an  ASCN  (stating  all  violations,  including  the  original 
one(s))  is  used  (see  Section  8D03) . 

Also  note  that  if  a  contractor's  response  to  a  SCN/ASCN  (at 
any  point  on  these  charts)  shows  that  the  Notice  was  erron- 
eously issued  (e.g.,  lack  of  OFCCP  coverage,  violation  find- 
ing incorrect,  etc.)  the  SCN/ASCN  is  rescinded  (see  Section 
8D08(a) ) . 
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8B01       USE  OF  SHOW  CAUSE  NOTICE  AT  DESK  AUDIT  (Supply  and 
Service  Compliance  Reviews) 

(a)  A  Show  Cause  Notice  (see  Section  8D)  should  be  issued  at 
desk  audit  if  the  contractor: 

(1)  fails  to  submit  an  Executive  Order  AAP  (see  Sections 
2C01,  8D01 (a) (1) (a)  and  Figure  8-1;  also  see  Section 
8D02(a)  on  the  RD's  option  of  going  directly  to 
enforcement  in  this  case) ; 

(2)  submits  an  unreasonable  Executive  Order  AAP  (see 
Sections  2F,  8D01(a) (1) (b)  and  Figure  8-2) ; 

(3)  fails  to  submit  Executive  Order  employment  activity 
data  (see  Sections  2H01(a),  8D01 (a) (1) (c)  and  Figure 
8-3)  ; 

(4)  submits  unacceptable  Executive  Order  employment 
activity  data  and  fails  to  correct  them  (see  Sections 
2H01(c)  and  (d) ,  8D01 (a) (1) (d)  and  Figure  8-4)). 

(b)  Where  a  Show  Cause  Notice  is  to  be  issued  for  any  of  the 
above  Executive  Order  violations  and  the  contractor  failed 
to  submit  a  Section  503  and/or  38  U.S.C.  2012  AAP  for  desk 
audit,  that  503/2012  violation  will  be  included  in  the  Show 
Cause  Notice  (see  Section  8D00(b)).   However,  if  the  only 
problem  is  failure  to  submit  a  Section  503  and/or  38  U.S.C. 
2012  AAP,  see  Section  2C02 (b) . 

(c)  The  Show  Cause  Notice  allows  the  contractor  30  calendar  days 
from  receipt  of  the  Notice  to  resolve  the  violation. 

(d)  Contractor  Does  Not  Resolve  Violation:   If  the  violation(s) 
is  not  resolved  within  the  30-day  show  cause  period,  or 
reasonable  extensions  thereof,  enforcement  should  be  recom- 
mended (see  Section  81) . 

(e)  Contractor  Resolves  Violation:   If  the  contractor  resolves 
the  violation (s)  within  the  30-day  show  cause  period  (for 
example,  by  submitting  a  reasonable  Executive  Order  AAP), 
the  review  continues  to  the  onsite  phase  (see  chart  on  page 
8-11) .   Upon  completion  of  the  review,  the  desk  audit  viola- 
tion , (along  with  any  other  violations  identified  onsite/off- 
site)  and  agreed  upon  remedy  must  be  set  forth  in  a  Concil- 
iation Agreement  (see  Section  8D07 (b) ) . 
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USE  OF  SHOW  CAUSE  NOTICE  AT  DESK  AUDIT 
(Supply  and  Service  Compliance  Reviews) 


Scheduling 
Letter 


30  Days 


DESK  AUDIT 


EOAAP  Received? 

A 
/    \ 

/       \ 
/    SCN  V NO— 

— r-1 

30    DAYS 


YES 


EO  AAP 
Submitted? 


ER 


-NO- 


-YES- 


Activily  Data  Received? 


SCN  V NO- 

30  DAYS 

I 
Activity  Data 
Submitted? 


YES 


ER 


-NO- 


-YES- 


EO  AAP  Reasonable? 


SCN 


-NO- 


30  DAYS 

I 
Reasonable 

EO  AAP 
Submitted? 


YES 


ER 


-NO- 


-YES- 


EO  Activity  Data 
Acceptable? 


CALL  CN  <- 


I 


-NO- 


10  DAYS 

|  YES 

Acceptable 
Data  Submitted? 


YES- 


30  DAYS 


I 

Acceptable  Data 
..    Submitted? 


(    ER  X. — NO- 


-YES- 


Onsite 

Confirmation 
Notice 


ONSITE 
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8B02        USE  OF  SHOW  CAUSE  NOTICE  IN  CC-257  REPORTING 
(Construction  Contractors) 

(a)  A  Show  Cause  Notice  (see  Section  8D)  should  be  issued  if  a 
construction  contractor  who  is  required  to  submit  a  Monthly 
Employment  Utilization  Report,  CC-257  (see  Section  4C02  for 
application  of  this  requirement) : 

(1)  twice,  within  a  one  year  period,  fails  to  submit  a 
CC-257  (see  Section  8D01 (a) (2) (a) ) ; 

(2)  submits  an  incorrect  or  incomplete  CC-257  and  fails  to 
correct  it  (see  Section  8D01 (a) (2) (b) ) ; 

(3)  having  been  advised  of  and  having  corrected  errors  in  a 
previous  CC-257,  repeats  the  same  type  of  errors  in  a 
subsequent  submission  within  a  one  year  period  (see 
Section  8D01 (a) (2) (c) ) . 

(b)  The  Show  Cause  Notice  allows  the  contractor  30  calendar  days 
from  receipt  of  the  Notice  to  resolve  the  violation. 

(c)  Contractor  Does  Not  Resolve  Violation:   If  the  violation(s) 
is  not  resolved  within  the  30-day  show  cause  period,  or 
reasonable  extensions  thereof,  enforcement  should  be  recom- 
mended (see  Section  81) . 

(d)  Contractor  Resolves  Violation:   If  the  contractor  resolves 
the  violation (s)  within  the  30-day  show  cause  period  (for 
example,  by  submitting  a  complete  and  correct  CC-257)  an 
onsite  review  may  or  may  not  be  conducted.   If  no  review  is 
conducted,  the  CC-257  violation  is  resolved  in  a  CA.   If  a 
review  is  conducted,  execution  of  the  CA  is  postponed  until 
review  completion  so  that  any  additional  violations  identi- 
fied onsite  can  be  incorporated  (see  charts  on  pages  8-11 
and  8-13) . 
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USE  OF  SHOW  CAUSE  NOTICE  IN  CC-257  REPORTING 
(Construction  Contractors) 


Contractor 

Required  to  Submit 

CC-257S 


Does  contractor  submit 
CC-257  within  5  days 
following  due  date? 


Has  this  hap- 
pened before 
within  the 
past  year? 


YES 


O 


30  Days 

CC-257 
Received? 


-NO- 


-YES- 


-NO- 


YES 


-NO- 


Is  CC-257 
Complete  and 
Correct? 


—YES >    Stop 


NO 


Has  the  CN  had 
to  correct  the 
same  type  of 
error/omission 
within  the  past 
Year? 


SCN  \<- 


-YES- 


-NO >Write  CN 


10  Days 


Corrected  CC-257 
received  within 
5  days  following 
due  date? 


30  Days 


-YES- 


Stop 


NO 


'SCN' 


30  Days 


->  Corrected  CC-257  <- 
received  and  vio- 
lation resolved 
in  CA? 


YES- 


Stop 
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8B0  3        DOCUMENTS  USED  IN  THE  ONSITE/OFFSITE  PHASE  OF 
COMPLIANCE  REVIEWS  (Supply  and  Service  and 
Construction) ) 

(a)  Denial  of  Access  or  Harassment:   If  a  contractor  denies 
access  to  its  premises  for  an  onsite  review  or  to  records  or 
other  information  necessary  to  conduct  that  review,  or 
harasses  an  agent  of  OFCCP,  OFCCP  may  either  issue  a  Show 
Cause  Notice  or  proceed  directly  to  enforcement  (see  Section 
8D02 (a) (1)  and  (3) ) . 

(b)  If  during  the  onsite  or  offsite  phase  of  the  review,  a 
possible  violation  of  any  of  OFCCP 's  three  programs  is 
identified,  the  type  of  initial  written  notice  to  the 
contractor  depends  on  the  nature  of  the  violation (s) . 

(1)  Pattern  or  Practice  of  Employment  Discrimination:  If  a 
potential  pattern  or  practice  of  employment  discrimina- 
tion (see  Chapters  3  and  7)  is  identified: 

(a)  Predetermination  Notice:   The  contractor  is  issued 
a  Predetermination  Notice  which  describes  the  pat- 
tern or  practice  issue  and  offers  the  contractor 
the  opportunity  to  respond  (see  Section  3P  and 
Figure  3-8) . 

(b)  Notice  of  Violation:   If  the  contractor  does  not 
adequately  respond  to  the  preliminary  pattern  or 
practice  finding  (see  Sections  3P  and  3Q) ,  a 
Notice  of  Violation  is  issued  (see  Section  3T  and 
Figure  3-7) .   This  Notice  incorporates  both  the 
pattern  or  practice  finding  and  any  other  viola- 
tions. 

(2)  No  Pattern  or  Practice  Issue:   If  all  the  violations 
identified  are  non-pattern  or  practice  (such  as  those 
involving  affirmative  action  or  individual  instances  of 
discrimination) ,  a  Predetermination  Notice  is  not  used. 
Rather,  the  contractor  is  given  initial  written  notice 
of  the  findings  in  a  Notice  of  Violation. 

(c)  Notice  to  Labor  Union:   If  a  proposed  remedy  for  a  violation 
included  in  a  Notice  of  Violation  would  require  a  change  in 
or  otherwise  affect  a  provision  of  a  Collective  Bargaining 
Agreement  (CBA)  between  the  contractor  and  a  labor  union  or 
require  the  award  of  retroactive  seniority  where  seniority 
is  governed  by  the  CBA,  the  union  must  be  notified  of  the 
violation  and  invited  to  participate  in  its  conciliation 
(see  Section  8C) . 
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ONSITE/OFFS1TE 
COMPLIANCE  REVIEWS 
(SUPPLY  AND  SERVICE  AND  CONSTRUCTION) 


BEGIN  ONSITE 


A- 

/   \ 
/       \ 

/  \ 

L  scn  *- 

T 


Does  CN  deny  access  to 
worksite  and/or  records 
or  harass  EOS/EOA? 


-YES- 


30    Days 


NO 


Does  CN  permit 

access/cease 

harassment? 


-NO- 


-YES- 


Is  there  an  apparent 
pattern  or  practice 
of  discrimination? 


YES- 


-NO- 


Does  CN 
adequately 
respond  to 
apparent 
P  or  P? 


-YES- 


NO 


Are  there 
other  (non- 
P  or  P) 
violations? 


Are  there 
other  (non- 
P  or  P) 
violations? 


-NO 


YES 
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(d)  Show  Cause  Notice:   If,  following  issuance  of  a  Notice  of 
Violation,  reasonable  conciliation  efforts  fail  to  resolve 
the  violation (s) ,  a  Show  Cause  Notice  is  issued  for  unre- 
solved Executive  Order  violations  (see  Section  8D01(b)). 
Any  unresolved  Section  503  and/or  38  U.S.C.  2012  violations 
are  included  in  this  Notice  (see  Section  8D00) .   If,  how- 
ever, the  only  unresolved  violations  are  of  Section  503  and/ 
or  38  U.S.C.  2012,  the  standard  Show  Cause  Notice  text  is 
modified  as  indicated  in  Figure  8-5  (or  8-11,  as  appli- 
cable) . 

(e)  The  Show  Cause  Notice  allows  the  contractor  30  calendar  days 
from  receipt  of  the  Notice  to  resolve  the  violation (s) . 

(f)  Contractor  Does  Not  Resolve  Violation:   If  the  violation(s) 
is  not  resolved  within  the  3  0-day  show  cause  period,  or 
reasonable  extensions  thereof,  enforcement  should  be  recom- 
mended (see  Section  81) . 

(g)  Contractor  Resolves  Violation:   The  resolution  document  used 
depends  on  the  nature  of  the  violation: 

(1)  Conciliation  Agreement  (CA) :   Resolution  of  a  material 
(major,  substantive)  violation(s)  of  any  of  OFCCP's 
three  programs  must  be  contained  in  a  Conciliation 
Agreement  (see  Section  8F) .   Where  a  CA  has  been  exe- 
cuted, the  closure  letter  used  is  a  Notice  of  Review 
Completion  -  Major  Deficiencies  Resolved  in  a  CA.   If  a 
Show  Cause  Notice  was  issued,  use  Figure  8-13  which 
includes  recision  of  that  Notice.   If  no  Show  Cause 
Notice  was  issued,  use  Figure  8-14. 

(2)  Letter  of  Commitment  (LOO :   A  LOC  is  used  for  minor 
technical  violations  of  any  of  OFCCP's  three  programs 
(see  Section  8E) .   Where  a  LOC  has  been  executed,  the 
closure  letter  used  is  a  Notice  of  Review  Completion  - 
Minor  Deficiencies  Resolved  in  a  Letter  of  Commitment, 
Figure  8-15. 
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8B04        DOCUMENTS  USED  IN  COMPLAINT  INVESTIGATIONS 

(a)  Denial  of  Access  or  Harassment:   If  a  contractor  denies 
access  to  its  premises  for  onsite  investigation  of  a 
complaint  or  to  records  or  other  information  necessary  to 
conduct  that  investigation,  or  harasses  an  agent  of  OFCCP, 
OFCCP  may  either  issue  a  Show  Cause  Notice  or  proceed 
directly  to  enforcement  (see  Section  8D02 (a)(1)  and  (3)). 

(b)  Notification  of  Results  of  Investigation  (NRI)  -  Violation  : 
Where  a  complaint  investigation  results  in  a  finding  of  vio- 
lation and  the  complaint  has  not  been  resolved  (see  6H00) , 
the  contractor  is  issued  a  NRI-Violation  (see  Figure  6-17) . 
This  Notice  offers  to  meet  with  the  contractor  to  attempt  to 
resolve  the  violation  through  conciliation. 

(c)  Notice  to  Labor  Union:   If  make-whole  relief  for  the  com- 
plainant (s)  requires  a  change  in  or  otherwise  affects  a 
provision  of  a  Collective  Bargaining  Agreement  (CBA)  between 
the  contractor  and  a  labor  union  (for  example,  an  award  of 
retroactive  seniority) ,  the  union  will  be  notified  of  the 
violation  and  will  be  invited  to  participate  in  its  concil- 
iation (see  Section  8C) . 

(d)  Conciliation  Successful  -  Conciliation  Agreement  (CA) :   A 
finding  of  violation  in  a  complaint  investigation  (whether 
individual  or  class)  under  any  of  the  three  OFCCP  programs 
must  be  resolved  in  a  CA  (see  Sections  6101(b)  and  8F00) . 

(e)  Conciliation  Unsuccessful:   If  after  reasonable  time  and 
effort  OFCCP  and  the  contractor  cannot  agree  on  settlement 
of  a  complaint,  the  following  action  should  be  taken: 

(1)  Executive  Order  Complaint: 

(a)  Show  Cause  Notice:   A  Show  Cause  Notice  should  be 
issued  (see  Section  8D01(b)). 

(b)  Enforcement  Recommendation:   If  settlement  is  not 
reached  within  the  30-day  show  cause  period,  or 
reasonable  extensions  thereof,  enforcement  should 
be  recommended  (see  Section  81) . 

(2)  Section  503  or  38  U.S.C.  2012  -  Enforcement  Recommenda- 
tion:  When  settlement  negotiations  fail  to  resolve  the 
violation (s)  specified  in  the  NRI,  enforcement  should 
be  recommended  (Section  81). 
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8B05        DOCUMENTS  USED  IN  MONITORING  LETTERS  OF  COMMITMENT 
(LOCs) 

(a)  Show  Cause  Notice:   Where  a  contractor  fails  to  submit  a 
report  due  under  a  LOC  or  where  review  of  such  a  report 
shows  violation  of  the  LOC  (e.g.,  a  failure  to  take  actions 
specified  in  the  LOC,  a  failure  to  include  all  specified 
information  in  the  report) ,  a  Show  Cause  Notice  is  issued  if 
the  LOC  items  involved  include  one(s)  pertaining  to  the 
Executive  Order  (see  Section  8G02 (a)  and  Figure  8-7).   If 
only  Section  503  or  38  U.S.C.  2012  items  are  involved,  the 
standard  Show  Cause  Notice  text  is  modified  as  indicated  in 
Figure  8-7. 

(b)  Conciliation  Agreement:   Violation  of  a  LOC  must  be  resolved 
in  a  Conciliation  Agreement,  which  is  then  monitored  as 
described  in  Section  8B06  below. 

(c)  Enforcement  Recommendation:   If  the  contractor  does  not 
resolve  the  violation  in  a  CA  within  the  3  0-day  show  cause 
period,  or  reasonable  extensions  thereof,  enforcement  should 
be  recommended  (see  Section  81) . 
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8B0  6        DOCUMENTS  USED  IN  MONITORING  CONCILIATION  AGREEMENTS 
(CAs) 

(a)  15-Day  Notice:   Where  a  contractor  fails  to  submit  a  report 
due  under  a  CA  or  where  review  of  such  a  report  shows  viola- 
tion of  the  CA,  a  15-Day  Notice  is  issued  (see  item  8B06(c) 
below  and  Section  8H) .   Once  such  a  Notice  has  been  issued, 
it  will  not  be  rescinded  until  the  report  due  under  the  CA 
is  received,  evaluated  and  determined  to  demonstrate  ful- 
fillment of  CA  commitments  and/or  the  issues  involved  are 
otherwise  resolved  with  the  contractor. 

(b)  Enforcement  Recommendation:   Unless  the  contractor  can  show 
that  OFCCP's  finding  of  CA  violation  is  incorrect,  if  the 
matter  is  not  resolved  within  the  15  day  period,  or  reason- 
able extensions  thereof,  enforcement  should  be  recommended. 

(c)  Irreparable  Injury:   Note,  however,  that  where  irreparable 
injury  as  a  result  of  a  CA  violation  is  alleged,  a  15-Day 
Notice  is  not  issued.   Rather,  the  contractor  is  verbally 
informed  of  OFCCP's  intent  to  proceed  immediately  to  en- 
forcement.  This  verbal  notice  is  then  followed  by  a  written 
confirmation  (see  Section  8H02) . 

(d)  Consent  Decree.   Where  enforcement  is  recommended  and  SOL 
concurs  and  files  an  Administrative  Complaint,  resolution  of 
the  violation (s)  of  the  CA  is  incorporated  in  a  consent 
decree  (in  which  the  Administrative  Law  Judge  retains  juris- 
diction over  enforcement)  or  other  order  of  the  court. 
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8C  NOTICE  TO  LABOR  UNION 


8C00       WHEN  USED 


(a)  Remedy  Affecting  a  Collective  Bargaining  Agreement  (CBA) ; 
When  a  proposed  remedy  for  a  violation  identified  in  the 
course  of  a  compliance  review  or  complaint  investigation 
under  any  of  OFCCP's  three  programs  would  require  a  change 
in  or  otherwise  affect  a  CBA  between  the  contractor  and  a 
labor  union,  the  union  local  will  be  notified  in  writing.   A 
change  affecting  a  CBA  may  be  a  modification,  deletion  or 
temporary  waiver  of  an  existing  CBA  provision,  or  may  be  the 
addition  of  a  new  CBA  provision.   This  would  include,  for 
example,  a  situation  in  which  an  appropriate  make-whole 
remedy  is  determined  to  include: 

(1)  retroactive  seniority  and  seniority  is  governed  by  the 
CBA 

(2)  temporary  suspension  of  a  promotion  and/or  transfer 
provision  of  the  CBA 

(3)  job  posting  changes  (or  the  institution  of  job  posting) 
in  the  workforce  area  covered  by  the  CBA. 

(b)  When  Sent: 

(1)  Compliance  Review:  In  a  compliance  review,  notice  is 
sent  to  the  union  at  the  same  time  the  Notice  of  Vio- 
lation (NOV)  is  sent  to  the  contractor. 

(2)  Complaint  Investigation:   In  a -complaint  investigation, 
notice  is  sent  to  the  union  at  the  same  time  the  Noti- 
fication of  Results  of  Investigation  (NRI)  is  sent  to 
the  contractor.   Where  a  NRI  is  not  issued  and  a  remedy 
affects  a  CBA,  the  union  is  included  in  any  settlement 
negotiations  on  the  CBA  issue. 
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8C01       CONTENTS 

When  the  proposed  remedy  would  affect  a  CBA  (see  8C00(a)  immed- 
iately above),  the  written  notice  sent  to  the  union  will: 

(a)  state  the  violation 

(b)  describe  the  portion (s)  of  the  proposed  remedy  which  may 
affect  the  CBA,  and 

(c)  invite  the  union  to  participate  in  negotiation  of  the 
portion (s)  of  the  proposed  remedy  affecting  the  CBA. 

8C02       TO  WHOM  SENT 

The  notice  will  be  sent  to  the  top  official  of  the  union  local  by 
certified  mail,  return  receipt  requested,  and  a  copy  of  the 
notice  will  be  sent  to  the  contractor. 

8C03       SIGNATURE  AUTHORITY 

Signature  authority  for  the  notice  to  the  union  is  the  same  as 
for,  as  applicable,  the  Notice  of  Violation  or  Notification  of 
Results  of  Investigation  informing  the  contractor  of  the  viola- 
tion. 

8C04       UNION  RESPONSE 

(a)  Union  Participation  in  Conciliation:   Where  the  union  agrees 
to  participate  in  conciliation,  its  role  may  be  limited  to 
the  issues  which  affect  the  CBA.   If  such  conciliation  is 
successful,  the  top  official  of  the  union  local  should  be 
asked  to  sign  the  CA  (see  8F03(a)(2)). 

(b)  Union  Refuses  to  Participate  or  Refuses  to  Sign  CA: 

(1)   Where  the  union  refuses  to  participate  in  conciliation, 
or  participates  but  will  not  agree  to  the  proposed 
relief  affecting  the  CBA  by  signing  the  CA,  the  non- 
admissions  clause  (paragraph  3  of  standard  CA  text,  see 
Section  8F01(e))  will  not  be  included  in  the  CA.   Under 
such  circumstances,  paragraph  1  of  the  standard  CA  text 
(see  Section  8F01(e))  shall  be  amended  to  reference  the 
invitation  extended  to  the  union  and,  as  applicable, 
its  refusal  to  participate  or  to  sign. 
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(2)   If  the  contractor  refuses  to  sign  the  CA  without  in- 
clusion of  the  nonadmissions  clause,  an  enforcement 
recommendation  will  be  prepared.   This  situation  is 
currently  designated  as  a  novel  issue  (see  Section 
8103(b)  and  Appendix  8B) .   Therefore,  until  a  Notice  is 
issued  rescinding  its  "novel  issue"  designation,  such 
enforcement  recommendations  will  be  sent  to  the  NO, 
Division  of  Program  Operations,  for  forwarding  to  NSOL. 

(c)   See  Section  7F06(f)  for  further  background  and  guidance  on 
union  involvement  in  conciliation.   Although  Section  7F06(f) 
deals  specifically  with  retroactive  seniority  as  a  remedy 
affecting  a  CBA,  the  procedures  given  there  are  equally 
applicable  to  other  remedies  affecting  a  CBA. 
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8D  SHOW  CAUSE  NOTICE 


8D00       PROGRAM  APPLICABILITY 


(a)  Regulatory  references  to  a  Show  Cause  Notice  pertain  to 
violations  of  the  Executive  Order  (see  41  CFR  60-1.28, 
60-2. 2(c)  and  60-4.8).   There  are  no  comparable  provisions 
for  a  Show  Cause  Notice  in  the  regulations  implementing 
Section  503  and  38  U.S.C.  2012  (41  CFR  Parts  60-741  and 
60-250  respectively) . 

(b)  However,  as  a  matter  of  consistency  in  OFCCP  policy,  when- 
ever a  Show  Cause  Notice  (or  Amended  Show  Cause  Notice)  is 
issued  for  an  Executive  Order  violation,  all  Section  503 
and/or  38  U.S.C.  2012  violations  will  be  included  in  order 
to  offer  the  contractor  a  concurrent  3  0-day  period  to 
resolve  the  listed  Section  503  and/or  38  U.S.C.  2012  viola- 
tions (see  Figures  8-1,  8-5  and  8-11) . 

(c)  When  there  are  only  Section  503  and/or  38  U.S.C.  2012  vio- 
lations, a  standard  Show  Cause/Amended  Show  Cause  Notice  is 
not  used.   Instead: 

(1)  When  the  contractor  fails  to  submit  a  Section  503 
and/or  38  U.S.C.  2012  AAP  (only)  for  desk  audit,  see 
Section  2C02 (b) ; 

(2)  When,  following  a  compliance  review,  the  only  unre- 
solved violations  are  of  Section  503  and/or  38  U.S.C. 
2012,  see  the  modifications  to  be  made  to  Figure  8-5  or 
8-11; 

(3)  When,  in  a  Section  503  and/or  38  U.S.C.  2012  complaint 
investigation,  conciliation  efforts  fail  to  resolve  a 
NRI-Violation,  enforcement  should  be  recommended  (see 
Section  81) . 
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8D01       WHEN  USED 

The  references  below  to  a  Manual  Section  indicate  where  the  vio- 
lation is  discussed;  the  references  to  a  Figure  indicate  where  a 
sample  format  is  provided. 

( a )   Pre-Onsite : 

(1)  Supply  and  Service  Contractors  (Desk  Audit) :   A  Show 
Cause  Notice  is  normally  issued  to  a  supply  and  service 
contractor  at  Desk  Audit  because  the  contractor: 

(a)  fails  to  submit  an  Executive  Order  (EO)  AAP  for 
desk  audit  (see  Section  2C01  and  Figure  8-1) ; 

(b)  submits  an  unreasonable  EO  AAP  (see  Section  2F  and 
Figure  8-2) ; 

(c)  fails  to  submit  EO  employment  activity  data  for 
desk  audit  (see  Section  2H01(a)  and  Figure  8-3); 

(d)  submits  unacceptable  EO  employment  activity  data 
and,  after  a  request  to  submit  corrected  data, 
fails  to  do  so  (see  Section  2H01(c)  and  (d)  and 
Figure  8-4) ; 

(2)  Construction  Contractors  (Reporting) :   A  Show  Cause 
Notice  is  normally  issued  to  a  construction  contractor 
who  is  required  to  submit  a  Monthly  Employment  Utiliza- 
tion Report,  CC-257  (see  Section  4C02  for  application 
of  this  requirement)  because  the  contractor: 

(a)  twice,  within  a  one  year  period,  fails  to  submit  a 
CC-257  (see  Sections  4C02  and  Figure  8-8) . 

(b)  submits  an  incorrect  or  incomplete  CC-257  and, 
following  written  notice  of  the  corrections  needed 
and  the  date  they  are  required  (normally  10  calen- 
dar days  from  the  date  the  contractor  was  so  noti- 
fied) ,  fails  to  submit  the  corrections  (see  Figure 
8-9)  . 
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(c)   having  been  advised  of  and  corrected  errors  in  a 
previous  CC-257,  repeats  the  same  type  of  errors 
in  a  subsequent  submission  within  a  one  year 
period  (see  Figure  8-10) . 

Note  that  5  days  should  normally  be  allowed  after  the 
due  date  of  the  second  missed  monthly  report  or  after 
the  due  date  of  the  corrections  before  issuing  the  Show 
Cause  Notice. 

(b)  Ons ite/Off site  (All  Contractors) :   A  Show  Cause  Notice  is 
normally  issued  to  a  contractor  who,  following  conciliation 
efforts,  fails  to  resolve  Executive  Order  discrimination 
and/or  affirmative  action  violations. 

(c)  Post  Onsite/Of fsite  (All  Contractors) :   A  Show  Cause  Notice 
is  normally  issued  to  a  contractor  who  violates  a  term(s)  of 
a  Letter  of  Commitment  (see  Section  8G02(a)  and  Figure  8-7). 

8D02       SHOW  CAUSE  NOT  ALWAYS  A  PREREQUISITE  TO  ENFORCEMENT: 

(a)   A  Show  Cause  Notice  is  not  always  a  prerequisite  to  enforce- 
ment under  the  Executive  Order  (EO) .   More  specifically, 
OFCCP  may  proceed  directly  to  enforcement  without  issuing  a 
Show  Cause  Notice  where: 

(1)  Under  the  provisions  of  41  CFR  60-1. 26 (a) (2) : 

(a)  a  supply  and  service  contractor  refuses  to  submit 
a  requested  EO  AAP  and  support  data; 

(b)  any  contractor  refuses  to  provide  access  to  its 
premises  for  an  onsite  review; 

(c)  any  contractor  refuses  to  provide  access  to 
necessary  information;  and/or 

(d)  an  enforcement  recommendation  against  any  contrac- 
tor is  being  referred  to  the  Department  of  Justice 
for  judicial  enforcement  (see  Section  8K01) ; 

(2)  Under  the  provisions  of  41  CFR  60-1. 34 (a) (3) ,  any 
contractor  violates  a  Conciliation  Agreement;  or 
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(3)  any  contractor  harasses  an  agent  of  OFCCP  (an  OFCCP  or 
SOL  employee  acting  on  behalf  of  the  agency,  generally 
an  EOS,  EOA  or  manager). 

(b)   Whether  to  issue  a  Show  Cause  Notice  under  the  circumstances 
immediately  above  is  a  matter  of  administrative  discretion 
on  the  part  of  the  Regional  Director  for  OFCCP,  based  on  the 
facts  of  the  situation.   However,  OFCCP  will  normally  pro- 
ceed directly  to  enforcement,  without  issuing  a  Show  Cause 
Notice,  where,  for  example:   a  contractor  is  harassing  an 
agent  of  OFCCP;  a  contractor  violates  a  Conciliation  Agree- 
ment (see  Section  8G02) ;  a  contractor  repeats  one  of  these 
violations  (e.g.,  a  contractor  who,  under  a  prior  expired 
CA,  resolved  a  refusal  to  submit  an  AAP,  again  fails  to 
submit  an  AAP) ;  or  other  appropriate  circumstances.   By 
contrast,  for  example,  OFCCP  will  normally  issue  a  Show 
Cause  Notice  before  proceeding  to  enforcement  where  a  con- 
tractor's initial  refusal  to  submit  an  AAP  is  based  on  a 
coverage  dispute. 

8D0  3        USE  OF  AMENDED  SHOW  CAUSE  NOTICE 

(a)   Where  a  Show  Cause  Notice  has  already  been  issued,  and 
additional  violations  are  subsequently  identified,  an 
Amended  Show  Cause  Notice  will  be  issued  incorporating  all 
violations,  including  the  original  one(s).   More  than  one 
Amended  Show  Cause  Notice  may  be  issued.   For  example: 

(1)   Supply  and  Service  Contractors:   If  a  Show  Cause  Notice 
was  issued  at  desk  audit  for  failure  to  submit  an  Exec- 
utive Order  (EO)  AAP,  and  the  EO  AAP  is  then  submitted 
but  is  unreasonable,  an  Amended  Show  Cause  Notice  may 
be  issued  citing  both  the  initial  failure  to  submit  and 
the  subsequent  unreasonable  submission.   If  the  con- 
tractor then  submits  a  reasonable  AAP,  but  additional 
violations  are  identified  during  the  onsite  review,  a 
second  Amended  Show  Cause  Notice  may  be  issued  (after 
issuing,  as  applicable,  a  Predetermination  Notice  and/ 
or  a  Notice  of  Violation;  see  Sections  3P  and  3T)  cit- 
ing all  violations  to  date. 
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(2)  Construction  Contractors:   If  a  Show  Cause  Notice 
was  issued  for  reporting  violations  (see  Section 
8D01(a)(2))  and,  during  an  onsite  review  conducted 
shortly  thereafter,  additional  violations  are  identi- 
fied, an  Amended  Show  Cause  Notice  may  be  issued  citing 
both  the  reporting  and  the  other  violations  identified 
onsite. 

(3)  Note:   Just  as  an  Amended  Show  Cause  includes  all 
violations  (including  those  cited  in  the  original  Show 
Cause  Notice) ,  a  single  Conciliation  Agreement  (see 
Section  8F)  is  used  to  resolve  all  violations  (regard- 
less of  when  in  the  review  a  particular  violation  was 
identified) . 

(b)   A  sample  Amended  Show  Cause  Notice  is  given  in  Figure  8-11. 
An  Amended  Show  Cause  Notice  (1)  is  sent  to  the  same  persons 
as  a  Show  Cause  Notice  (see  Section  8D05) ;  (2)  has  the  same 
signature  authority  (see  Section  8D06) ,  unless  the  Regional 
Director  for  OFCCP  delegates  otherwise;  and  (3)  has  the  same 
procedures  concerning  contractor  responses  (see  Section 
8D07) . 

8D04       CONTENTS 

(a)   A  Show  Cause  Notice  (including  an  Amended  Show  Cause  Notice) 
may  have  two  parts: 

(1)  Notice:  The  Notice  itself  which  states  the  consequen- 
ces, under  the  regulations,  of  not  coming  into  compli- 
ance, and 

(2)  Enclosure:   An  enclosure  which  states  the  violations 
and  required  remedies.   The  statement  of  violations 
should  include  appropriate  regulatory  citations.   Note, 
however,  that  if  a  particular  violation  is  not  specifi- 
cally named  in  the  regulations  (for  example,  racial 
harassment) ,  it  is  sufficient  to  clearly  describe  the 
violation  and  cite,  as  applicable,  the  nondiscrimina- 
tion and/or  affirmative  action  provisions  of  the  appro- 
priate EEO/AA  clauses. 
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(b)   The  format  to  use  for  a  Show  Cause  Notice  will  depend  on  the 
particular  situation.   Section  8D01  (above) ,  which  lists 
violations  for  which  a  Show  Cause  Notice  should  be  issued, 
includes  references  to  the  Figures  that  provide  the  format 
for  each  type  of  violation. 

8D0  5       TO  WHOM  SENT 

(a)  A  Show  Cause  Notice  (including  an  Amended  Show  Cause  Notice) 
is  addressed  to  the  top  official  at  the  establishment  with  a 
copy  to  the  chief  executive  officer  (CEO)  of  the  corporation 
(unless  the  establishment  and  corporate  office  are  the 
same) .   If  the  contractor  has  requested  in  writing  that  an 
outside  representative  (for  example,  an  outside  counsel  or 
consultant)  be  provided  a  copy  of  the  review/ investigation 
correspondence,  the  designated  representative  will  also  be 
sent  a  copy  (see  Section  2B02(b)).   Where  copies  are  pro- 
vided to  a  corporate  CEO,  other  contractor  official  and/or  a 
designated  representative,  a  "cc:"  line  will  be  included  on 
all  copies  indicating  the  persons  to  whom  the  Notice  was 
sent. 

(b)  A  Show  Cause  Notice  or  Amended  Show  Cause  Notice  (including 
copies  thereof)  is  always  sent  certified  mail,  return  re- 
ceipt requested. 

8D06        SIGNATURE  AUTHORITY 

Signature  authority  for  a  Show  Cause  Notice  (including  an  Amended 
Show  Cause  Notice)  rests  with  the  Regional  Director  for  OFCCP 
(RD) .   The  RD,  however,  may  delegate  that  authority  to  a  District 
Director  (DD)  for  some  or  for  all  types  of  these  Notices. 

8D07        CONTRACTOR  RESPONSE 

(a)   Period  for  Response:   The  contractor  has  30  calendar  days 
from  the  date  of  its  receipt  of  the  Show  Cause  Notice  (or 
Amended  Show  Cause  Notice)  to  either  adequately  respond  to 
or  resolve  the  violation (s)  specified  in  the  Notice. 
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(b)   Resolution  in  CA:   Because  violations  which  generate  a  Show 
Cause  Notice/Amended  Show  Cause  Notice  are  normally  consid- 
ered major,  resolution  must  be  through  a  Conciliation  Agree- 
ment (see  Section  8F)  unless  the  contractor  is  able  to  dem- 
onstrate that  it  is  exempt  from  OFCCP's  requirements  or  that 
OFCCP's  allegations  are  incorrect.   The  contractor  may, 
therefore,  take  any  of  the  following  actions  in  response  to 
a  Show  Cause  Notice: 

(1)  Contractor  Resolves  Violation:   The  contractor  may 
resolve  a  violation  by: 

(a)  entering  into  a  written  Conciliation  Agreement 
that  remedies  the  violation,  including  the 
provision  of  make-whole  relief  for  any  victims  of 
discrimination  (see  Sections  7F  and  8A02 (b) ) ; 

(b)  demonstrating  that  it  is  exempt  from  OFCCP's 
requirements ; 

(c)  demonstrating  that  OFCCP's  allegations  are 
incorrect. 

(2)  Contractor  Does  Not  Resolve  Violation:   If  the  contrac- 
tor does  not  resolve  all  of  the  violations  identified 
in  the  Show  Cause/Amended  Show  Cause  Notice,  OFCCP  will 
normally  recommend  the  initiation  of  enforcement  pro- 
ceedings (see  Section  81) .   Under  these  circumstances, 

a  decision  not  to  refer  for  enforcement  must  be  made  at 
the  RD  level  and  the  reason  for  the  decision  documented 
in  the  case  file. 

8D08       RECISION  OF  SHOW  CAUSE  NOTICE 

(a)   When  Used:   A  Show  Cause  Notice/ Amended  Show  Cause  Notice 
may  be  rescinded  only  where: 

(1)   the  Show  Cause  Notice/ Amended  Show  Cause  Notice  was 
erroneously  issued;  for  example: 

(a)  the  contractor  demonstrates  that  it  is  exempt  from 
OFCCP's  requirements; 

(b)  the  contractor  demonstrates  that  each  of  OFCCP's 
allegations  is  incorrect; 
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(2)  the  contractor  has  agreed  in  a  Conciliation  Agreement 
(or  in  a  consent  decree,  see  Sections  8H05(c)(l)  and 
81)  to  implement  remedies  for  all  violations. 

(3)  A  Show  Cause  Notice  will  not  normally  be  rescinded 
merely  because  the  contractor  agrees  to  comply  in  the 
future.   A  contractor  must  also  implement  remedies 
which  rectify  past  noncompliance.   See  41  CFR  60-1.20 
(b) ,  60-4.8  and  Castillo  v.  Userv.  14  FEP  Cases  1240 
(N.D.Cal.  1976) . 

(b)  Contents 

(1)  Erroneously  Issued;  Figure  8-12  provides  a  sample 
format  for  rescinding  a  Show  Cause  Notice  that  was 
erroneously  issued  (see  Section  8D08 (a)(1)  above). 

(2)  Violations  Resolved  in  a  CA;   Where  the  violation (s) 
that  generated  the  Show  Cause  Notice  has  been  resolved 
in  a  CA,  Figure  8-13  ("Notice  of  Review  Completion  - 
Major  Deficiencies  Resolved  in  a  Conciliation  Agree- 
ment") includes  recision  of  the  Show  Cause  Notice. 

(c)  To  Whom  Sent:   A  letter  rescinding  a  Show  Cause  Notice  is 
sent  to  the  same  persons  who  received  the  Notice  being 
rescinded  (see  Section  8D05) . 

(d)  Signature  Authority:   A  letter  rescinding  a  Show  Cause 
Notice  is  signed  by  the  RD  unless  the  RD  delegates  that 
signature  authority  to  a  DD  for  some  or  all  types  of  Show 
Cause  Notice  recisions. 
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8E  LETTERS  OF  COMMITMENT  (LOCs) 

8E00       WHEN  USED 

A  Letter  of  Commitment  is  normally  used,  where  a  Show  Cause 
Notice  has  not  been  issued,  to  resolve  minor  technical  violations 
of  any  of  OFCCP's  three  programs,  such  as  minor  modifications  to 
an  AAP(s)  (see  41  CFR  60-1. 33(b)).   Note,  however,  that  if  a 
Conciliation  Agreement  (see  Section  8F  below)  is  reguired  for  a 
major  violation,  any  minor  violations  (that  would  otherwise 
warrant  only  a  LOC)  are  included  in  the  CA. 

8E01       CONTENTS 

(a)  A  LOC  describes  each  violation,  the  action  to  be  taken  to 
correct  it  and  the  date  the  corrective  action  was  or  will  be 
completed.   If  a  violation  concerns  an  AAP  change,  the  cor- 
rective action  will  include  a  commitment  that  the  change 
will  also  apply  to  future  AAPs. 

(b)  A  LOC  will  normally  include  reporting  on  corrective  action 
involving  future  commitments  or  obligations.   Reporting  is 
not  reguired  for  corrective  action  that  has  already  been 
taken  when  the  LOC  is  prepared.   A  reporting  reguirement 
will  specify  the  content  of  the  report(s),  the  period(s)  to 
be  covered  and  the  date(s)  it  is  due.   It  will  also  indicate 
that  the  contractor  will  retain  the  underlying  data  or 
information  on  which  the  report (s)  is  based  until  the  expir- 
ation date  of  the  LOC  (see  Section  8G01(d)). 

(c)  Without  the  express  prior  approval  of  the  OFCCP  Director,  no 
LOC  will  include  any  provision  that  precludes  OFCCP  from 
issuing  a  press  release  or  otherwise  publicizing  the  results 
of  compliance  actions. 
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8E0  2        TERMINATION  DATE 

The  termination  date  of  a  LOC  shall  be  based  upon  the  minimum 
time  necessary  for  the  contractor  to  correct  all  violations  and 
for  OFCCP  to  confirm  that  the  corrections  have  been  made.   Minor 
technical  changes  to  a  current  AAP  are  normally  correctable 
onsite  or  shortly  thereafter,  and  commitments  not  to  repeat  the 
violations  should  extend  until  they  can  be  verified  in  the  next 
AAP.   On  the  other  hand,  a  LOC  commitment  to  linkage  (see  Section 
3 J,  particularly  3J00 (d)(5))  that  specifies  the  listing  of 
certain  open  jobs  may  take  substantially  longer  to  implement  and 
verify.   However,  in  most  but  not  all  cases,  the  duration  of  a 
LOC  will  not  exceed  one  year. 

8E0  3        SIGNATURE  AUTHORITY 

(a)  The  LOC  is  addressed  to  the  DD/AO-ADD  and  dated  and  signed 
by  the  top  establishment  official.   However,  if  the  estab- 
lishment is  a  Corporate  or  intermediate  headguarters,  the 
LOC  may  be  signed  by  the  top  official's  designee. 

(b)  Upon  receipt  of  the  LOC,  the  DD/AO-ADD  will  review  the  LOC 
and  file  and,  if  the  LOC  is  acceptable,  will  sign  and  issue 
the  contractor  a  "Notice  of  Review  Completion  -  Minor  Defic- 
iencies Resolved  in  a  Letter  of  Commitment"  (Figure  8-15) . 
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8F  CONCILIATION  AGREEMENTS  (CAs) 

A  CA  is  used  to  resolve  material  (major,  substantive)  violations 
of  any  of  OFCCP's  three  programs.   For  the  Executive  Order  pro- 
gram, the  use  of  a  CA  for  such  violations  is  a  regulatory  re- 
quirement (see  41  CFR  60-1.33).   For  procedural  consistency,  a  CA 
is  also  used  to  resolve  material  violations  of  Section  503  and/or 
38  U.S.C.  2012  and  their  implementing  regulations. 

8F00       WHEN  USED 

A  CA  is  normally  required  whenever  a  Show  Cause  Notice  has  been 
properly  issued  (see  Section  8D08(a)(l)).   However,  the  following 
circumstances  require  resolution  in  a  CA  irrespective  of  whether 
a  Show  Cause  has  been  issued: 

(a)  in  a  compliance  review  or  complaint  investigation,  OFCCP  has 
found  that  the  contractor  discriminated — whether  on  an  in- 
dividual or  pattern  or  practice  basis — under  any  of  OFCCP's 
three  programs ; 

(b)  a  supply  and  service  contractor  did  not  submit  an  Executive 
Order  (EO)  AAP  and/or  employment  activity  data  requested  for 
desk  audit  or  the  EO  AAP  submitted  did  not  reflect  a  reason- 
able effort  (see  Sections  2C01  and  2F) ; 

(c)  any  contractor  has  failed  to  demonstrate  good  faith  effort 
(this  includes  situations  where  a  supply  and  service  con- 
tractor deviates  substantially  from  its  EO  AAP  (see  41  CFR 
60-2 . 2 (c) (1) ) ,  or  where  a  construction  contractor  fails  to 
document  adequately  its  implementation  of  its  affirmative 
action  obligations  (see  Sections  41,  4K  and  4L)  and  refuses 
to  remedy  those  violations) ; 

(d)  any  contractor  has  failed  to  comply  with  the  terms  of  a  LOC 
and  has  failed  to  show  good  cause  for  that  failure. 
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8F01        CONTENTS 

(a)  The  format  described  in  this  Section  is  used  for  all  CAs. 
It  consists  of  a  Heading  followed  by  three  parts: 

(1)  Part  I  contains  General  Provisions  (including  a  Manda- 
tory Enforcement  Clause) ; 

(2)  Part  II  contains  Specific  Provisions  (i.e.,  a  descrip- 
tion of  those  violations  and  remedies  involved  in  the 
particular  review  or  investigation) ;  and 

(3)  Part  III  contains  Reporting  requirements  (on  the 
implementation  of  remedies  specified  in  Part  II) . 

(b)  Modifications  to  CA  Format  -  General  Provisions; 

(1)  Mandatory  Enforcement  Clause:   The  Mandatory  Enforce- 
ment Clause  (see  paragraph  9  of  CA  standard  text  in 
Section  8F01(e)  below)  cannot  be  modified  in  any  way 
without  the  express  prior  approval  of  the  Director, 
OFCCP. 

(2)  Nonadmissions  Clause;  This  clause  (see  paragraph  3  of 
standard  CA  text,  Section  8F01(e)  below)  must  be  omit- 
ted if  a  remedy  specified  in  Part  II  of  the  CA  affects 
a  collective  bargaining  agreement  (CBA)  between  a  con- 
tractor and  a  labor  union  and  the  union  does  not  sign 
the  CA.  Where  this  is  the  case,  at  the  end  of  para- 
graph 1  of  the  standard  CA  text  add,  as  applicable: 

(a)   Union  Refuses  to  Participate  in  Conciliation  of 
the  CBA  Issue:   On  [date] ,  Local  [number]  of  the 
[name  of  union]  was  invited  to  participate  in 
conciliation  of  remedy  item(s)  [number (s) ]  which 
affect (s)  its  collective  bargaining  agreement  with 
[name  of  contractor] ,  but  on  [date]  declined  to  do 
so. 
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(b)   Union  Participates  but  Does  Not  Sign  the  CA;   On 
[date]  Local  [number]  of  the  [name  of  union] 
participated  in  conciliation  of  remedy  item(s) 
[number (s) ]  which  affect(s)  its  collective 
bargaining  agreement  with  [name  of  contractor] , 
but  on  [date]  declined  to  become  a  signatory  to 
this  Agreement. 

(3)   Other  General  Provisions: 

(a)  RDs  are  authorized  to  modify  the  General  Provi- 
sions of  a  CA,  other  than  the  Mandatory  Enforce- 
ment Clause,  where  necessary  to  fit  the  particular 
situation.   No  such  modification,  however,  may 
have  the  effect  of  changing  the  meaning  or  intent 
of  the  Mandatory  Enforcement  Clause. 

(b)  The  RD  will  consult  RSOL  on  any  such  modifications 
(except  those  noted  in  Section  8F01(b)(2)  immedia- 
tely above)  and,  if  RSOL  does  not  concur,  the  mod- 
ification must  be  approved  by  the  Director,  OFCCP, 
before  the  CA  is  signed  by  the  RD. 

(c)  Modifications  to  CA  Format  -  Specific  Provisions  and  Report- 
ing:  These  two  sections  are  intrinsically  unigue  to  the 
particular  review  or  investigation  and  should  be  so  tailored 
by  the  EOS  preparing  the  CA. 

(d)  No  Restrictions  on  Publicizing::  -  No  provision  of  a  CA  may 
preclude  OFCCP  from  issuing  a  press  release  or  otherwise 
publicizing  the  results  of  compliance  actions,  without  the 
express  prior  approval  of  the  Director,  OFCCP. 

(e)  Standard  CA  Language:   The  material  on  the  next  four  pages 
provides  in  the  right  column  the  standard  text  of  a  CA,  and 
in  the  left  column,  comments  on  that  text. 
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Comments 


Standard  Text 


Heading:    Each  CA 

will  be  headed: 

*Jf  a  union  is  a  party 
to  the  CA,  add  its  full 
name  to  the  heading. 


Part  I  -  General 
Provisions:    This  will 
he  the  first  section  of 
each  CA  and  will 
specify: 


**If  a  union  is  a 
party  to  the  CA,  add 
its  full  name  and  in 
parentheses,  if  desired, 
an  abbreviation  of  its 
name  for  use  in  the 
rest  of  the  CA.    If,  per 
the  note  immediately 
below,  a  union  was 
invited  to  be  a  party, 
hut  refused,  see 
8F01  (b)(2)  for 
language  to  be  added 
to  paragraph  1. 

*** Paragraph  3  is. 
called  a  NON- 
ADMISSIONS 
CLAUSE.    It  may  be 
used  when  the 
contractor  refuses  to 
admit  to  the  violations 
set  forth  in  Part  II  of 
the  CA  UNLESS  the 
CA  requires  a  change 
in  a  collective  bar- 
gaining agreement 


Conciliation  Agreement 

Between  the  U.S.  Department  of  Labor 

Office  of  Federal  Contract  Compliance  Programs 

and 

[Name  of  Contractor] 

[Name  and  address  of  establishment 

covered  by  the  Agreement]* 


PART  I:    General  Provisions 

1.  This  Agreement  is  between  the  Office  of  Federal 

Contract  Compliance  Programs  (hereinafter  OFCCP) 
and  [name  and  address  of  contractor]  (hereinafter 
[abbreviation,  if  desired,  of  contractor's  name]).** 


2.  The  violations  identified  in  this  Agreement  were  found 

during  a  [as  applicable,  compliance  review/complaint 
investigation]  of  [name  of  contractor]  which  began  on 
[date]  [add  as  applicable:    and  they  were  specified  in  a 
Notice  of  Violation/Show  Cause  Notice/Amended  Show 
Cause  Notice  issued  (date)].     OFCCP  alleges  that 
[name  of  contractor]  has  violated  [as  applicable, 
Executive  Order  11246,  as  amended,  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended  and/or  the 
Vietnam  Era  Veterans'  Readjustment    Assistance  Act  of 
1974,  as  amended  (38  U.S.C.  2012)]  and  implementing 
regulations  at  41  CFR  Chapter  60  due  to  the  specific 
violations  cited  in  Part  II  below. 

3.***    This  Agreement  does  not  constitute  an  admission  by 

[name  of  contractor]  of  any  violation  of  [as  applicable, 
Executive  Order  11246,  as  amended,  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  and/or  the 
Vietnam  Era  Veterans'  Readjustment  Assistance  Act  of 
1974,  as  amended,  (38  U.S.C.  2012)]  and  implementing 
regulations. 
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Comments 


Standard  Text 


(CBA)  between  the 
contractor  and  a  labor 
union  or  requires  the 
award  of  retroactive 
seniority  where  sen- 
iority is  governed  by  a 
CBA  and  the  union 
declines  to  sign  the 
CA  (see  Sections 
7F06(f)  and 
8C04(b)). 

*For  employee  inter- 
views, "normal  busin- 
ess hours"  means  the 
hours  during  which 
the  employees  to  be 
interviewed  are  at 
work  (e.g.,  evening 
hours  if  the  employees 
work  on  an  evening 
shift). 


The  provisions  of  this  Agreement  will  become  part  of 
[name  of  contractor]^  AAP.    Subject  to  the  perfor- 
mance by  [name  of  contractor]  of  all  promises  and 
representations  contained  herein  and  in  its  AAP,  all 
named  violations  in  regard  to  the  compliance  of  [name 
of  contractor]  with  all  OFCCP  programs  will  be 
deemed  resolved.    However,  [name  of  contractor]  is 
advised  that  the  commitments  contained  in  this 
Agreement  do  not  preclude  future  determinations  of 
noncompliance  based  on  a  finding  that  the  commit- 
ments are  not  sufficient  to  achieve  compliance. 

[Name  of  contractor]  agrees  that  OFCCP  may  review 
compliance  with  this  Agreement.    As  part  of  such 
review,  OFCCP  may  require  written  reports,  inspect  the 
premises,  interview  witnesses,  and  examine  and  copy 
documents,  as  may  be  relevant  to  the  matter  under 
investigation  and  pertinent  to  [name  of  contractor] 's 
compliance.    [Name  of  contractor]  shall  permit  access 
to  its  premises  during  normal  business  hours*  for 
these  purposes. 

Nothing  herein  is  intended  to  relieve  [name  of 
contractor]  from  the  obligation  to  comply  with  the 
requirements  of  Executive  Order  11246,  as  amended, 
and/or  Section  503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  and/or  the  Vietnam  Era  Veterans'  Readjust- 
ment Assistance  Act  of  1974,  as  amended  (38  U.S.C. 
2012),  and  implementing  regulations,  or  any  other 
equal  employment  statute  or  executive  order  or  its 
implementing  regulations. 

[Name  of  contractor]  agrees  that  there  will  be  no 
retaliation  of  any  kind  against  any  beneficiary  of  this 
Agreement  or  against  any  person  who  has  provided 
information  or  assistance,  or  who  files  a  complaint,  or 
who  participates  in  any  manner  in  any  proceedings 
under  Executive  Order  11246,  as  amended,  Section  503 
of  the  Rehabilitation  Act  of  1973,  as  amended,  and/or, 
the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended  (38  U.S.C.  2012). 
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Comments 


Standard  Text 


*If  a  DD  is  signing, 
change  Regional  to 
District,  and  say 
"...unless  the  Regional 
Director  or  Director..." 

**If  the  CA  involves 
hack  pay,  the  back 
pay  should  be 
disbursed  following 
this  45  day  period. 

***Paragraph  9 
is  called  the 
MANDATORY 
ENFORCEMENT 
CLAUSE.    This 
clause  implements  41 
CFR  60-1.34,  which 
requires  that  when 
OFCCP  concludes 
that  a  CA  has  been 
violated,  a  15- Day 
Notice  will  be  issued 
(unless  irreparable 
injury  is  involved,  see 
Section  8H02)  and  if, 
during  the  15-day 
period,  the  contractor 
cannot  demonstrate  in 
writing  that  it  did  not 
violate  the  CA,  enfor- 
cement proceedings 
may  he  initiated 
without  issuing  a 
Show  Cause  Notice. 


8.  This  Agreement  will  be  deemed  to  have  been  accepted 

by  the  Government  on  the  date  of  signature  by  the 
Regional*  Director  for  OFCCP,  unless  the  Director, 
OFCCP  indicates  otherwise  within  45  days  of  the 
Regional*  Director's  signature  of  this  Agreement.** 


*** 


If  at  any  time  in  the  future,  OFCCP  believes  that 
[name  of  contractor]  has  violated  any  portion  of  this 
Agreement  during  the  term  of  this  Agreement,  [name  of 
contractor]  will  be  promptly  notified  of  that  fact  in 
writing.    This  notification  will  include  a  statement  of 
the  facts  and  circumstances  relied  upon  in  forming  that 
belief.    In  addition,  the  notification  will  provide  [name 
of  contractor]  with  15  days  from  receipt  of  the  notifica- 
tion to  respond  in  writing,  except  where  OFCCP  alleges 
that  such  a  delay  would  result  in  irreparable  injury. 

Enforcement  proceedings  for  violation  of  this  Agree- 
ment may  be  initiated  at  any  time  after  the  15-day 
period  has  elapsed  (or  sooner,  if  irreparable  injury  is 
alleged)  without  issuing  a  Show  Cause  Notice. 

Where  OFCCP  believes  that  [name  of  contractor]  has 
violated  this  Conciliation  Agreement,  evidence  regarding 
the  entire  scope  of  [name  of  contractor] 's  alleged 
noncompliance  [add,  as  applicable:    which'  gave  rise  to 
the  Notice  of  Violations/Show  Cause  Notice/Amended 
Show  Cause  Notice]  from  which  this  Conciliation 
Agreement  resulted,  in  addition  to  the  evidence 
regarding  the  [name  of  contractor]^  alleged  violation 
of  the  Conciliation  Agreement,  may  be  introduced  at 
enforcement  proceedings. 
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Comments 


Standard  Text 


Part  II  -  Specific 
Provisions:    This  will 
be  the  second  part  of 
each  CA  and  will 
describe  each  violation 
and  the  remedy 
required  to  correct  it. 
See  Section  8F01(f). 

As  applicable,  describe 
additional  violation! 
remedy  items 
numbered 
consecutively. 


Reporting.    This  will 
be  the  third  part  of 
each  CA  and  will 
describe  the  content, 
period  to  be  covered 
and  due  date  of  each 
report  to  be  filed  by 
the  contractor.    See 
Section  8F01(g). 

As  applicable,  describe 
additional  reports 
numbered 
consecutively. 


Liability  for  violation  of  this  Agreement  may  subject 
[name  of  contractor]  to  sanctions  set  forth  in  [as 
applicable,  Section  209  of  the  Executive  Order,  41  CFR 
60-250.28  and/or  41  CFR  60-741.28]  and/or  other 
appropriate  relief. 


PART  II  -  Specific  Provisions 
1.         VIOLATION: 

REMEDY: 


2. 


VIOLATION: 


REMEDY: 


PART  III  -  Reporting 

[Name  of  contractor]  agrees  to  furnish  the  OFCCP  [name  and 
address  of  OFCCP  office]  with  the  following  reports: 


1. 


2. 
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( f )   Contents  of  Part  II  -  Specific  Provisions: 

(1)  VIOLATION: 

(a)  Description  of:   The  description  of  the  violation 
must  be  specific  enough  for  a  reader  unfamiliar 
with  the  case  to  understand  what  was  the  problem. 
For  example:  "ABC's  workforce  analysis  listed  job 
titles  by  EEO-1  category  rather  than  by  department 
or  other  similar  organizational  unit  as  reguired 
by  41  CFR  60-2. 11(a) ;"  not  "ABC's  workforce  anal- 
ysis did  not  meet  the  reguirements  of  41  CFR 
60-2. 11 (a)."   Note  that  where  the  violation  invol- 
ved other  than  strictly  written  AAP  issues,  the 
violation  statement  must  provide  a  brief  descrip- 
tion of  the  circumstances  giving  rise  to  the  vio- 
lation.  See,  for  example,  the  violation  state- 
ments in  Figure  8-5a,  items  1,  2  and  4. 

(b)  Regulatory  Citations:   Each  violation  will  be 
supported  by  citations  of  the  relevant  portion  of 
the  regulations.   The  regulation  must  be  fully  and 
accurately  described  and  cited.   However,  if  a 
particular  violation  is  not  specifically  named  in 
the  regulations  (for  example,  racial  harassment), 
it  is  sufficient  to  describe  the  violation  clearly 
and  to  cite,  as  applicable,  the  nondiscrimination 
and/or  affirmative  action  provisions  of  the  appro- 
priate EEO/AA  clauses. 

(2)  REMEDY: 

(a)  Each  violation  will  be  followed  by  a  specific 
description  of  the  remedies  agreed  upon,  including 
dates  for  completion  and  a  commitment  not  to 
repeat  the  violation. 

(b)  It  is  important  to  phrase  remedies  specifically 
enough  for  the  contractor's  implementation  of  the 
remedy  to  be  auditable  (see  Sections  8F01(g)  and 
8G01  below) .   For  example: 
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(i)   in  8F01(f) (1) (a)  above,  "ABC's  workforce 

analysis  in  future  AAPs  will  list  job  titles 
within  ABC's  departments;"  not  "ABC's  work- 
force analysis  in  future  AAPs  will  meet  the 
requirements  of  41  CFR  60-2. 11 (a);"  or 

(ii)  in  a  good  faith  effort  violation,  "ABC  will 
list  all  Drafting  openings  with  DEF  and  XYZ 
referral  sources  .  .  . ; "  not  "ABC  will  make  a 
good  faith  effort  to  recruit  more  minorities 
for  Drafting  jobs." 

(3)   The  CA  should  include  all  violations  identified  during 
the  compliance  review,  including  those  that  have 
already  been  corrected  when  the  CA  is  prepared.   As 
with  any  other  violation,  include  the  date  of  correc- 
tion and  a  commitment  not  to  repeat  the  violation.   For 
example,  the  contractor  may  have  been  issued  a  Show 
Cause  Notice  for  failure  to  submit  an  Executive  Order 
AAP  for  desk  audit.   If  the  AAP  was  then  submitted,  the 
CA  would  include  the  violation,  the  date  the  AAP  was 
received  and  the  contractor ' s  commitment  to  submit 
future  AAPs  within  3  0  days  of  its  receipt  of  OFCCP's 
request  to  do  so. 

(g)   Contents  of  Part  III  -  Reporting; 

(1)  When  Required:   Reporting  is  required  for  all  remedies 
that  involve  future  commitments  or  obligations.  Report- 
ing is  not  required  for  remedies  that  have  already  been 
implemented  when  the  CA  is  prepared,  unless  such  re- 
porting is  essential  to  ensure  that  the  violation  is 
not  repeated. 

(2)  Contents  of  Reports:   All  reporting  requirements  shall 
specify  the  period  to  be  covered  by  the  report  and  its 
contents.   The  description  of  report  contents  will  be 
sufficiently  detailed  to  ensure  that  the  information 
submitted  will  enable  a  thorough  review  of  the  contrac- 
tor's compliance  with  the  CA  provisions. 
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( 3 )  Date(s)  of  Report(s): 

(a)  Reporting  requirements  shall  include  the  date(s) 
by  which  the  report (s)  is  to  be  submitted.   This 
includes  situations  where  the  timing  of  the  event 
being  reported  is  unpredictable — e.g. ,  an  offer  of 
the  "next"  Technical  Illustrator  opening.   In  such 
cases,  the  contractor  should  be  required  to  report 
— on  specified  dates — whether  any  such  opening  has 
occurred  and,  if  so,  the  action  taken. 

(b)  The  specified  date  of  the  last  report  will  be  suf- 
ficiently in  advance  of  the  expiration  date  of  the 
CA  (see  Section  8F02  below)  to  permit  an  evalua- 
tion of  that  report,  with  appropriate  follow-up 
(see  Section  8G01(d)  below)  if  the  evaluation 
raises  questions  about  the  contractor's  full 
implementation  of  the  CA. 

(4)  Frequency  of  Reports:   Reporting  should  be  frequent 
enough  to  enable  a  thorough  review  of  the  contractor's 
compliance  with  the  CA  provisions.   However,  except  in 
unusual  circumstances,  reports  should  not  normally  be 
required  more  frequently  than  semi-annually. 

(5)  Contractor  Retention  of  Data:   All  reporting  require- 
ments shall  specify  the  contractor's  obligation  to 
retain  records  pertinent  to  violations  resolved  by  the 
CA  and  to  reports  submitted  under  it  (including  the 
underlying  data/information  on  which  the  reports  are 
based)  until  the  expiration  date  of  the  CA  or  consis- 
tent with  regulatory  requirements,  whichever  is  later. 
For  example,  a  contractor  is  required  by  41  CFR  60-3.15 
to  retain  data  on  components  of  a  selection  process 
that  has  adverse  impact  for  at  least  two  years  after 
the  elimination  of  that  impact. 

(6)  For  a  discussion  of  monitoring  reports  submitted  under 
a  CA,  see  Section  8G01  below. 
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8F02        TERMINATION  DATE 

(a)  Conciliation  Agreements  shall  have  termination  dates  based 
on  the  minimum  time  necessary  for  contractors  to  correct  all 
violations  and  for  OFCCP  to  verify  such  correction. 

(b)  While  full  correction  of  all  violations  will  be  possible 
within  one  or  two  years  under  most  CAs,  some  remedies  may 
require  a  longer  period  of  time.   For  example,  if  the  CA 
requires  make-whole  relief  for  discrimination  and  that  re- 
lief includes  extending  job  offers  as  openings  occur,  the  CA 
termination  date  would  be  open-ended  until  all  job  offers 
have  been  made  and  all  backpay  and/or  front  pay  has  been 
paid. 

8F03       SIGNATURE  AUTHORITY 

(a)   CAs  will  be  signed  and  dated  by  the  following  persons: 

(1)  the  contractor's  top  establishment  official  (however, 
if  the  establishment  is  a  corporate  or  intermediate 
headquarters,  the  CA  may  be  signed  by  the  top  offic- 
ial's designee)  and  any  additional  contractor  offic- 
ial (s)  that  the  contractor  wishes; 

(2)  if  a  union(s)  is  a  party  to  the  CA  (see  Sections 

7F06 (f)(1)  and  8C04(a)),  the  union  local's  top  official 
and  any  additional  union  official (s)  the  union  wishes; 

(3)  the  EOS  who  conducted  or  led  the  compliance  review  or 
complaint  investigation; 

(4)  the  Assistant  District  Director,  if  applicable; 

(5)  the  District  Director  (DD) ;  and 

(6)  the  Regional  Director,  OFCCP  (RD) ,  unless  otherwise 
delegated  (see  8F03 (c)  below). 
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(b)  The  RD  is  authorized  to  sign  all  CAs,  including  those  in- 
volving pattern  or  practice  discrimination  regardless  of 
class  size  or  dollar  amount,  without  National  Office  (NO) 
review.   However,  where  the  class  exceeds  50  persons  or  back 
pay  exceeds  $100,000,  the  CA  must  have  written  legal  clear- 
ance by  the  Regional  Solicitor  (RSOL)  before  being  signed  by 
the  RD.   To  facilitate  this  clearance  process,  as  soon  as  it 
becomes  apparent  that  a  case  may  involve  a  class  size  and 
remedy  of  this  magnitude,  it  should  be  discussed  with  RSOL 
through  the  Joint  Review  Committee  process,  so  that  RSOL  is 
aware  of  the  background  of  the  case  and  the  general  outlines 
of  remedy  as  it  is  being  developed  (i.e.,  before  the  CA  is 
presented  to  RSOL  for  legal  clearance) . 

(c)  The  RD  may  delegate  signature  authority  to  a  DD  for  CAs 
involving: 

(1)  only  affirmative  action  issues, 

(2)  only  individual  discrimination  issues,  and/or 

(3)  pattern  or  practice  discrimination  in  which  the  class 
does  not  exceed  ten  (10)  persons  and  back  pay  does  not 
exceed  $25,000. 

(d)  Upon  signature  of  the  CA  by  the  indicated  applicable  per- 
sons, the  contractor  will  be  issued  a  "Notice  of  Review 
Completion  -  Major  Violations  Resolved  in  a  Conciliation 
Agreement."   If  a  Show  Cause  Notice  (SCN)  was  issued,  use 
Figure  8-13  (which  includes  recision  of  the  SCN) .   If  no  SCN 
was  issued,  use  Figure  8-14. 
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8G  ACTIONS  FOLLOWING  EXECUTION  OF  A  LOC  OR  CA 

8G00       RETENTION  OF  EVIDENCE  OF  VIOLATIONS 

All  evidence  regarding  violations  resolved  in  a  LOC  or  CA  will  be 
retained  in  the  case  file  so  it  can  be  readily  retrieved  and  used 
if  there  should  be  enforcement  proceedings.   See  Section 
8F01(g)(5)  for  the  contractor's  obligation  to  retain  records 
pertinent  to  violations  and  to  reports  submitted. 

8G01       EVALUATION  OF  PROGRESS  REPORTS 

(a)  Progress  Report  Not  Received:   If  a  progress  report  reguired 
under  a  LOC  or  CA  is  not  received  when  due,  the  contractor 
will  be  contacted  to  determine  if  it  is  en  route.   If  it  is 
en  route,  5  calendar  days  will  be  allowed  for  its  receipt. 
If  there  is  no  reason  to  believe  it  is  en  route  or  it  is  not 
received  within  5  calendar  days: 

(1)  LOC:   a  Show  Cause  Notice  (see  Section  8D  and  Figure 
8-7)  is  issued  for  violation  of  the  LOC. 

(2)  CA:   a  15-Day  Notice  (see  Section  8H  and  Figure  8-16) 
is  issued  for  violation  of  the  CA. 

(b)  Timeframe  for  Evaluation:   A  progress  report  will  normally 
be  evaluated  within  15  days  of  receipt  (see  Order  No.  ADM 
89-4/Other  for  DO/AO  progress  report  tracking  systems) ,  and 
a  determination  made  of  whether  it  is  acceptable  or  whether 
additional  information  is  needed.   If  it  is  acceptable,  the 
EOS  will  prepare  a  letter  so  notifying  the  contractor.   If 
additional  information  is  needed,  the  EOS  will  determine  how 
it  is  best  obtained  (e.g.,  by  phone,  mail  or  an  onsite  visit 
or  review;  see  8G01(c)  below)  and  will  so  notify  the  con- 
tractor. 

(c)  Questions  Raised  by  Evaluation: 

(1)   If  the  evaluation  of  a  progress  report  raises  a 

question  about  the  contractor's  implementation  of  the 
provisions  of  a  LOC  or  CA,  OFCCP  may  contact  the 
contractor  to  obtain  clarification  of  the  report  and/or 
may  schedule  an  onsite  visit. 
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(2)  If  such  an  onsite  visit  concerns  a  LOC,  it  will  nor- 
mally be  limited  to  the  specific  LOC  implementation 
question  at  issue;  if  it  concerns  a  CA,  it  may  be 
limited  to  the  CA  implementation  question  or  conducted 
as  a  follow-up  compliance  review. 

(3)  Where  such  an  onsite  visit  is  limited  to  the  LOC  or  CA 
implementation  question  at  issue,  a  narrative  report 
will  be  prepared  describinq  the  results  of  the  investi- 
qation  and  recommendinq  whether  the  contractor  should 
be  found  in  violation  of  the  LOC/CA.   Where  a  follow-up 
compliance  review  is  conducted,  a  SCRR  will  be  prepared 
(see  Appendix  2A-1  or  4A,  as  appropriate) ,  with  special 
emphasis  on  findinqs  and  recommendations  on  the  LOC/CA 
implementation  question. 

(d)  Contractor  Maintenance  of  Records;   In  response  to  such  an 
inquiry  or  durinq  such  a  visit  the  contractor  must  be  pre- 
pared to  furnish  the  underlyinq  records  or  information  on 
which  the  report  was  based  (see  Section  8F01 (g)(5)).   Where 
copies  of  these  data  are  requested,  the  contractor  may  pro- 
vide the  copies,  allow  the  EOS  to  use  its  equipment  to  make 
the  copies,  or  loan  the  documents  for  off site  OFCCP  copyinq, 
etc.   A  failure  to  maintain  or  furnish  these  data  will  be 
considered  a  violation  of  the  LOC  or  CA  (see  Section  8G02) . 

(e)  Notification  of  Results:   If,  after  obtaininq  and  evaluating 
contractor  evidence  relevant  to  fulfillment  of  LOC/CA  com- 
mitments, OFCCP  concludes  that  the  LOC/CA  was  not  violated, 
the  contractor  will  be  so  notified  in  writinq  (where  the 
evaluation  was  part  of  a  follow-up  review,  this  notice  can 
be  included  in  the  applicable  standard  close  out  letter) . 
If,  however,  OFCCP  concludes  that  the  LOC/CA  was  violated, 
see  Section  8G02. 

(f)  Retention  of  Progress  Reports  and  Evaluations;   Proqress 
reports  and  a  copy  of  the  evaluations  of  them  will  be 
retained  in  the  case  file. 
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8G02       VIOLATION  OF  A  LOC  OR  CA 

(a)  LOC:   Where  OFCCP  concludes  that  the  contractor  has  not 
fulfilled  LOC  commitments,  and  the  commitments  not  fulfilled 
include  one(s)  pertaining  to  the  Executive  Order,  a  Show 
Cause  Notice  should  be  issued  (see  Section  8D  and  Figure 
8-7).   Where  the  only  LOC  commitment (s)  not  fulfilled 
pertains  to  Section  503  and/or  38  U.S.C.  2012,  see  the  modi- 
fications to  be  made  to  Figure  8-7.   Unless  the  contractor 
is  able  to  show  that  OFCCP' s  conclusions  are  incorrect,  a 
Conciliation  Agreement  (see  Section  8F)  will  be  required  to 
correct  the  violation. 

(b)  CA: 

(1)  Violation  Purina:  the  Term  of  a  CA:   Where  OFCCP  deter- 
mines that  a  contractor  violated  the  provisions  of  a  CA 
prior  to  the  expiration  of  the  CA,  the  procedures  set 
out  at  41  CFR  60-1.34  require  OFCCP  to  send  the  con- 
tractor a  15-Day  Notice  (see  Section  8H,  but  where 
irreparable  injury  is  involved,  see  specific  procedures 
in  8H02) .   This  applies  whether  the  finding  itself  is 
made  during  the  term  of  the  CA.or  after  the  CA  has 
expired,  so  long  as  the  violation  occurred  during  the 
term  of  the  CA. 

(2)  Repetition  of  Violation  After  Expiration  of  a  CA: 

(a)  If  OFCCP  finds  that,  following  expiration  of  a  CA, 
the  contractor  has  repeated  any  of  the  violations 
that  generated  the  CA  (e.g.,  see  Appendix  2A,  SCRR 
page  3  on  Recurrence  of  Past  Problems) ,  these  vio- 
lations, along  with  any  new  ones  identified,  may 
be  incorporated  in  a  second  CA  (but  also  see  Sec- 
tion 8A02(a)(2)  and  (b) ) . 

(b)  This  second  CA  will  have  a  minimum  term  of  4  years 
(and  may  be  longer  if  needed  to  ensure  full  imple- 
mentation of  remedy  or  in  unusual  circumstances) , 
and  at  least  one  compliance  review  will  be  conduc- 
ted before  the  CA  expires  to  ensure  that  its  terms 
are  being/have  been  fulfilled. 
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8H  15-DAY  NOTICE 


8H00       WHEN  USED 


When  OFCCP  finds  that  a  Conciliation  Agreement  has  been  violated, 
unless  irreparable  injury  is  alleged  (see  Section  8H02  below) ,  a 
15-Day  Notice  should  be  issued  to  the  contractor. 

8H01        CONTENTS  (NO  IRREPARABLE  INJURY) 

(a)  The  15-Day  Notice  will  include  a  cover  letter  and  an  en- 
closure citing  the  provisions  of  the  CA  the  contractor  has 
violated  and  the  bases  for  the  findings.   See  Figures  8-16 
and  8-16a.   As  noted  in  8H04 (b)  below,  this  Notice  will  be 
cleared  with  RSOL. 

(b)  The  15-Day  Notice  will  give  the  contractor  fifteen  (15) 
working  days  from  receipt  of  the  Notice  to  demonstrate, 
through  written  presentation  of  facts  and  evidence,  that  it 
is  in  compliance  with  the  cited  provisions  of  the  CA  (see  41 
CFR  60-1. 34(a) (1)  and  (a)(2)). 

8H02       PROCEDURE  WHERE  IRREPARABLE  INJURY 

(a)   Irreparable  injury  may  occur  where  a  violation  of  a  Concil- 
iation Agreement  is  either  in  progress  or  expected,  and  can- 
not be  readily  corrected  if  allowed  to  proceed  during  the 
15-working  day  response  time  normally  allowed.   For  example: 

(1)  Employees  are  experiencing  severe  harassment  or  retal- 
iation. 

(2)  The  contractor  has  a  CA  commitment  to  offer  a  victim  of 
discrimination  a  unique  job  (one  unlikely  to  open  again 
in  the  foreseeable  future) ,  such  an  opening  occurs,  and 
the  contractor  is  about  to  fill  it  with  someone  other 
than  the  victim. 
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(b)  Where  irreparable  injury  is  alleged,  a  15-Day  Notice  will 
not  be  issued.   Instead,  after  obtaining  RSOL  clearance,  the 
RD  shall  attempt  to  notify  the  top  establishment  official  by 
telephone  that  OFCCP  intends  to  proceed  directly  to  enforce- 
ment (see  41  CFR  60-1 . 34 (a) ( 3 ) ) . 

(c)  The  oral  notice  of  breach  of  the  CA  and  irreparable  injury 
shall  be  immediately  followed  by  a  confirming  letter, 
cleared  by  RSOL,  which  cites  the  provisions  of  the  CA  the 
contractor  has  violated,  the  bases  for  the  findings,  the 
reason  irreparable  injury  is  alleged  and  OFCCP 's  intent  to 
proceed  directly  to  enforcement. 

8H03       TO  WHOM  SENT 

A  15-Day  Notice  (or  confirming  letter  in  Section  8H02(c)  above) 
is  sent  to  the  same  persons  as  a  Show  Cause  Notice  (see  Section 
8D05)  by  certified  mail,  return  receipt  requested. 

8H04       SIGNATURE  AUTHORITY 

(a)  The  RD  has  signature  authority  for  a  15-Day  Notice  and  may 
not  further  delegate  that  authority.   DDs  will  send  a  pro- 
posed 15-Day  Notice  to  the  RO,  along  with  a  copy  of  the  CA 
that  the  contractor  has  violated  and  documentation  pertain- 
ing to  the  CA  provisions  violated. 

(b)  Since  the  outcome  of  a  15-Day  Notice — unless  the  contractor 
shows  OFCCP' s  findings  are  incorrect — is  normally  referral 
to  RSOL  for  enforcement  (see  Section  8103  below) ,  the  RD 
will  secure  RSOL  concurrence  before  issuing  the  15-Day 
Notice. 

8H05       CONTRACTOR  RESPONSE 

(a)  The  contractor  has  15  working  days  from  the  date  it  receives 
the  15-Day  Notice  to  respond. 

(b)  If  the  contractor  does  not  respond  within  the  15-day  period, 
or  reasonable  extensions  thereof,  the  case  should  be  refer- 
red for  enforcement  (see  Section  81) . 
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(c)  If  the  contractor  does  respond,  OFCCP  will  evaluate  whether 
the  response  shows  that  the  15-Day  Notice  was  erroneously 
issued  or  otherwise  explains  the  violation(s) .   If  so,  the 
15-Day  Notice  will  be  rescinded  (see  Figure  8-17)  or  the 
matter  otherwise  resolved  with  the  contractor.   If  not,  the 
case  will  be  -formally  referred  to  SOL. 

(d)  SOL,  with  OFCCP 's  assistance,  will  attempt  to  negotiate  a 
consent  decree  which  includes  all  appropriate  remedies.   If 
the  contractor  is  unwilling  to  enter  into  a  consent  decree, 
SOL  will  treat  the  case  as  a  normal  enforcement  referral 
(see  Section  81  below) . 
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81  ENFORCEMENT  RECOMMENDATION 

8100       WHEN  USED 

An  enforcement  recommendation  should  be  made  where: 

(a)  with  or  without  a  Show  Cause  Notice,  the  contractor  (see 
Section  8D02) : 

(1)  refuses  to  submit  an  Executive  Order  AAP  and  support 
data ; 

(2)  refuses  to  provide  access  to  its  premises  for  an  onsite 
review; 

(3)  refuses  to  provide  access  to  necessary  information;  or 

(4)  harasses  an  agent  of  OFCCP  (e.g.,  an  OFCCP  or  SOL  em- 
ployee acting  on  behalf  of  the  agency,  usually  an  EOS, 
EOA  or  manager) . 

(b)  a  Show  Cause  Notice  has  not  been  resolved  within  3  0  days,  or 
reasonable  extensions  thereof  (see  Section  8D07 (b)(2) ); 

(c)  in  a  compliance  review  in  which  the  only  violation (s) 
involved  are  of  Section  503  and/or  38  U.S.C.  2  012,  the 
violation (s)  have  not  been  resolved  within  30  days,  or 
reasonable  extensions  thereof  (see  Section  8D00(c)(2)); 

(d)  in  a  Section  503  or  38  U.S.C.  2012  complaint  investigation, 
settlement  negotiations  fail  to  resolve  a  violation (s) 
specified  in  the  Notification  of  Results  of  Investigation 
(see  Section  8B04 (e)(2)); 

(e)  a  15-Day  Notice  for  violation  of  a  CA  (no  irreparable  injury 
involved)  has  not  been  resolved  within  15  days,  or  reason- 
able extensions  thereof  (see  Section  8H05(c)(2));  or 

(f)  violation  of  a  CA  involves  irreparable  injury  (see  Section 
8H02). 
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8101  CONTENTS  (COMPLIANCE  REVIEW) 

A  compliance  review  case  file  submitted  for  enforcement  consists 
of  a  brief  cover  memorandum,  a  Transmittal  Memorandum  and  the 
standard  case  file  prepared  for  all  compliance  reviews. 

(a)  Cover  Memorandum:   This  memorandum  will  normally  not  exceed 
one  page.   It  will  request  enforcement,  briefly  state  the 
major  issue (s)  in  the  case,  and  indicate  what  matters  were 
at  impasse  when  conciliation  terminated  (e.g.,  jurisdiction, 
whether  there  was  a  violation,  the  amount  of  backpay,  etc.). 

(b)  Transmittal  Memorandum:   The  contents  of  the  Transmittal 
Memorandum  are  described  in  Appendix  8A. 

8102  CONTENTS  (COMPLAINT  INVESTIGATION) 

(a)  A  complaint  investigation  case  file  submitted  for  enforce- 
ment consists  of  a  cover  memorandum  and  the  standard  case 
file  prepared  for  all  complaint  investigations. 

(b)  Cover  Memorandum:   This  memorandum  will  request  enforcement, 
state  the  program  under  which  the  complaint  was  filed  and 
its  basis  and  issue,  and  summarize  the  violation (s)  found 
and  the  results  of  conciliation  (including  the  issues  at 
impasse  when  conciliation  terminated) . 

810  3        TO  WHOM  SENT 

(a)   An  enforcement  recommendation  will  be  sent  to  the  Regional 
Solicitor  of  Labor  (unless  it  involves  a  novel  or  unprece- 
dented issue,  see  (b)  immediately  below) .   A  copy  of  the 
cover  memorandum  and  the  Transmittal  Memorandum  (compliance 
reviews)  or  Notification  of  Results  of  Investigation  (com- 
plaints) will  be  sent  to  the  NO,  Division  of  Program  Opera- 
tions, and  to  NSOL  (Associate  Solicitor,  Civil  Rights  Divi- 
sion, Office  of  the  Solicitor,  U.S.  Department  of  Labor, 
Room  N-2464,  200  Constitution  Ave.,  N.W. ,  Washington,  D.C. 
20210)  . 
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(b)   Novel  Issues;   An  enforcement  recommendation  involving  a 

novel  or  unprecedented  issue  will  be  sent  to  the  NO,  Divi- 
sion of  Program  Operations,  for  review  and  referral  to  NSOL, 
Because  such  issues  are  often  ones  that  are  "legally  un- 
settled," they  will  change  over  time.   Appendix  8B,  which 
will  be  periodically  updated,  lists  issues  currently  desig- 
nated as  novel. 

8104       SIGNATURE  AUTHORITY 

The  Regional  Director,  OFCCP,  has  signature  authority  for  an  en- 
forcement recommendation  and  this  authority  cannot  be  delegated 
further.   The  originating  District  Office  will  prepare  the  cover 
memorandum  and  transmittal  memorandum,  as  appropriate,  for  the 
RD's  s ignature . 
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8 J  STOPPING  ENFORCEMENT  PROCEEDINGS 

8J00        PRE-REFERRAL  TO  SOL 

Efforts  to  reach  a  voluntary  resolution  of  the  noncompliance 
should  continue  up  until  the  time  the  matter  is  referred  to  SOL. 
Settlement  negotiations,  however,  should  not  be  permitted  to 
unduly  delay  an  enforcement  recommendation.   For  example,  an 
enforcement  recommendation  is  appropriate  as  soon  as  it  becomes 
clear  that  the  contractor  is  not  negotiating  in  good  faith. 

8J01        POST-REFERRAL  TO  SOL 

(a)  Once  a  case  is  referred  to  SOL  for  enforcement,  any  further 
settlement  negotiations  are  between  the  contractor  and  SOL. 
Any  contact  by  the  contractor  must  be  immediately  referred 
to  SOL. 

(b)  Contractor  Agrees  to  Remedy:   Where,  as  a  result  of  those 
negotiations,  the  contractor  agrees  to  remedy  fully  the 
violation (s)  involved,  including  the  provision  of  make-whole 
relief  to  any  victims  of  discrimination  (see  Section  7F) , 
SOL  may  incorporate  the  agreed-upon  remedy  in  a  consent 
decree  and  stop  the  enforcement  process.   An  Administrative 
Law  Judge  (ALJ,  see  Section  8K00(b)  below),  normally  will  be 
asked  to  endorse  the  proposed  resolution  and  may  retain 
jurisdiction  over  the  consent  decree  to  ensure  that  the 
contractor  fully  complies  with  its  terms. 
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8K  TYPES  OF  ENFORCEMENT  PROCEEDINGS 

Once  a  case  is  referred  to  SOL  for  enforcement,  SOL  will  deter- 
mine whether  the  case  is  litigation  worthy  and,  in  the  process  of 
doing  so,  may  seek  additional  information  on  the  case  from  OFCCP. 
SOL  also  recommends  to  the  Director,  OFCCP,  whether  an  enforce- 
ment proceeding  should  be  administrative  or  judicial. 

8K00       ADMINISTRATIVE  ENFORCEMENT  PROCEEDINGS 

(a)  Administrative  enforcement  proceedings  are  normally  initia- 
ted unless  circumstances  warrant  referral  to  the  Department 
of  Justice  for  judicial  proceedings  (see  Section  8K01 
below) . 

(b)  Administrative  enforcement  proceedings  are  initiated  when 
SOL  files  an  Administrative  Complaint  with  the  Office  of 
Administrative  Law  Judges  (ALJ) . 

(c)  An  administrative  hearing  on  the  Complaint  is  conducted 
before  an  ALJ  under  the  procedures  set  forth  in  41  CFR  Part 
60-30. 

(d)  Following  the  administrative  hearing,  the  ALJ  issues  a  Rec- 
ommended Decision.   This  Recommended  Decision  is  made  to  the 
Secretary  of  Labor  in  an  Executive  Order  case;  to  the  Assis- 
tant Secretary  for  Employment  Standards  in  a  Section  503  or 
38  U.S.C.  2012  case. 

(e)  The  Secretary  or  Assistant  Secretary,  as  applicable,  issues 
a  Final  Decision  and  Order  that  adopts,  modifies  or  rever- 
ses, in  whole  or  in  part,  the  ALJ • s  Recommended  Decision. 

(f)  The  contractor  may  request  judicial  review  of  the  Final 
Decision  and  Order  by  filing  suit  in  Federal  district  court. 
In  such  a  suit,  however,  the  contractor  must  prove  that  the 
Final  Decision  and  Order  was  not  supported  by  "substantial 
evidence"  under  the  standards  of  the  Administrative  Pro- 
cedure Act  (APA) .   Under  the  APA,  a  case  decided  administra- 
tively cannot  be  "retried,"  but  the  Federal  district  court 
can  determine  whether  the  Department  of  Labor,  in  issuing 
the  Final  Decision  and  Order,  exceeded  its  authority  under 
the  Executive  Order  or  statutes  involved. 
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8K01       JUDICIAL  ENFORCEMENT  PROCEEDINGS 

(a)  Where  SOL  determines  that  circumstances  so  warrant,  upon  the 
concurrence  of  the  Director,  OFCCP,  a  case  may  be  referred 
to  the  Department  of  Justice  (DOJ)  for  judicial  enforcement 
proceedings.   For  example,  an  injunction  may  be  needed 
against  a  sole  source  contractor  (e.g.,  a  public  utility, 
etc.)  since  cancellation  of  Federal  contracts  may  not  be 
practical . 

(b)  Referrals  to  the  DOJ  for  judicial  enforcement  may  be  made  at 
any  stage  in  the  enforcement  process  without  proceeding 
through  conciliation  efforts  (41  CFR  60-1. 26 (a) (2) ) . 

(c)  DOJ  initiates  judicial  enforcement  proceedings  when  the 
Attorney  General  files  a  Complaint  on  behalf  of  the  Depart- 
ment of  Labor  in  Federal  district  court.  As  with  any  other 
Federal  court  case,  the  losing  party  may  appeal  to  the  cir- 
cuit court  of  appeals,  and  the  losing  party  in  the  court  of 
appeals  may  request  review  (by  filing  a  "writ  of  certior- 
ari") by  the  U.S.  Supreme  Court. 
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8L  SANCTIONS  AND  PENALTIES 

For  information  on  the  sanctions  and  penalties  which  can  be 
imposed  for  noncompliance  with  an  OFCCP  program,  refer  to: 

(a)  Executive  Order:   For  noncompliance  with  the  Executive  Or- 
der, see  Section  209  of  the  Executive  Order.   This  Section 
provides  for  contract  cancellation  and/or  debarment  from 
future  Federal  contracts,  as  well  for  such  less  severe 
sanctions  as  suspension  of  a  contract  or  a  portion  of  a 
contract.   In  this  latter  area,  the  Comptroller  General  has 
held  that  this  provision  permits  the  withholding  of  progress 
payments  on  a  contract  since  such  payments  can  be  construed 
to  be  a  "portion"  of  a  contract. 

(b)  Section  503:   For  noncompliance  with  Section  503,  see  for 
example,  41  CFR  60-741.28. 

(c)  38  U.S.C.  2012:   For  noncompliance  with  38  U.S.C.  2012,  see 
for  example,  41  CFR  60-250.28. 
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8M  REINSTATEMENT  OF  DEBARRED  CONTRACTOR 

For  procedures  applicable  to  the  reinstatement  of  debarred 
contractors,  see  41  CFR  60-1.31,  60-741.50  and  60-250.50. 
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Figure  8-1:     SHOW  CAUSE  NOTICE  FORMAT  (Supply  and  Service) 

FAILURE  TO  SUBMIT  EXECUTIVE  ORDER  AAP  (and,  if 
applicable,  failure  also  to  submit  Section  503 
and/or  38  U.S.C.  2012  AAP)* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CEOl : 

In  our  letter  of  [date] ,  you  were  requested  to  submit  to  this 
office  within  30  days  a  copy  of  your  establishment's  Affirmative 
Action  Programs  (AAPs)  and  supporting  documentation  prepared  in 
accordance  with  our  regulations  implementing: 

o    Executive  Order  11246,  as  amended  (41  CFR  Part  60-2) , 

o    Section  503  of  the  Rehabilitation  Act  of  1973,  as 
amended  (41  CFR  Part  60-741) ,  and 

o    the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended,  38  U.S.C.  2012  (41  CFR  Part 
60-250) . 

To  date,  your  Executive  Order  [Section  503  and/or  38  U.S.C.  2012] 
AAP[i]  has  [Hiyl]  not  been  received. 


*Use  shaded  material  as  applicable.  Note  that  this  Notice  is  not 
used  if  an  Executive  Order  AAP  was  submitted  but  not  a  503  and/or 
2012  AAP  (in  that  case,  instead  see  Section  2C02 (b) ) . 

8-59 


Figure  8-1:   (continued) 


Due  to  your  firm's  failure  to  submit  an  Executive  Order  AAP,  we 
are  issuing  this  Notice  to  Show  Cause,  within  30  calendar  days  of 
your  receipt  of  this  Notice,  why  enforcement  proceedings  should 
not  be  initiated  pursuant  to  Sections  208  and  209(a)  of  the 
Executive  Order,  as  implemented  by  41  CFR  60-1.26.   [Due  to  your 
firm's  additional  failure  to  submit  a  Section  503  and/or  38 
U.S.C.  2012  AAP (s ),  we  offer  you  a  concurrent  30-day  period  to 
show  why  enforcement  proceedings  should  not  also  be  initiated 
pursuant  to  41  CFR  60-741.28  and/or  41  CFR  60-250.28.] 

You  are  required  to  submit  this  [these]  AAP[i]  and  the  support 
data  specified  in  our  original  request  (copy  enclosed)  within  30 
calendar  days  of  your  receipt  of  this  Notice,  or  we  shall  recom- 
mend that  enforcement  proceedings  be  initiated  in  accordance  with 
41  CFR  60-1.26  [60-741.28  and/or  60-250.28].   In  those  proceed- 
ings you  would  have  an  opportunity  to  request  a  hearing  before 
any  sanctions  are  imposed. 

The  submission  of  this  [these]  AAP[£]  and  support  data  does  not 
preclude  the  identification  of  further  violations,  based  either 
upon  a  finding  during  the  desk  audit  or  subsequent  onsite  review, 
that  your  AAPs  do  not  meet  the  requirements  of  41  CFR  Part  60-2, 
Part  60-741  and/or  Part  60-250  or  that  your  establishment  is  not 
in  compliance  or  has  failed  to  comply  in  the  past  with  the  re- 
quirements of  the  Executive  Order,  Section  503  and/or  38  U.S.C. 
2012  and  their  implementing  regulations.   We  shall  not  withdraw 
this  Notice  to  Show  Cause  until  all  deficiencies  cited  in  this 
Notice  (or  subsequently  identified  in  an  Amended  Show  Cause 
Notice  incorporating  any  additional  violations  found  during  the 
desk  audit  or  onsite  review)  have  been  fully  and  satisfactorily 
resolved  in  a  written  Conciliation  Agreement. 
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Figure  8-1  (continued) 


We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS's  name] ,  Equal 
Opportunity  Specialist  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
[EOS's  name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 


Sincerely, 

[Regional/District  Director] 
Enclosure 


cc :   [Name  of  Corporate  GEO] 

[Name  of  properly  designated  representative] 
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Figure  8-2:     SHOW  CAUSE  NOTICE  FORMAT   (Supply  and  Service) 

FAILURE  TO  SUBMIT  A  REASONABLE  EXECUTIVE  ORDER  AAP 
(and,  if  applicable,  failure  also  to  submit  Sec- 
tion 503  and/or  38  U.S.C.  2012  AAP)* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  TName  of  CEOI : 

We  have  reviewed  your  Affirmative  Action  Program  (AAP)  and 
supporting  documentation  prepared  pursuant  to  Executive  Order 
1124  6,  as  amended,  and  submitted  for  desk  audit.   The  results  of 
this  review  indicate  that  your  AAP  does  not  meet  the  requirements 
of  our  regulations  at  41  CFR  Part  60-2  implementing  the  Executive 
Order.   Consequently,  we  are  issuing  this  Notice  to  Show  Cause 
why  enforcement  proceedings  should  not  be  initiated  pursuant  to 
Sections  208  and  209(a)  of  the  Executive  Order,  as  implemented  by 
41  CFR  60-1.26. 

The  specific  elements  of  your  Executive  Order  AAP  which  do  not 
meet  the  requirements  of  41  CFR  Part  60-2  are  listed  in  the 
enclosure.   You  are  required  to  correct  these  violations  as 
indicated  within  30  calendar  days  of  your  receipt  of  this  Notice, 
or  we  shall  recommend  that  enforcement  proceedings  be  initiated 
in  accordance  with  41  CFR  60-1.26.   [Due  to  your  firm's  addition- 
al failure  to  submit  a  Section  503  and/or  38  U.S.C.  2012  AAP(s) , 
we  offer  you  a  concurrent  3 0-day  period  to  show  why  enforcement 
proceedings  should  not  also  be  initiated  pursuant  to  41  CFR 
60-741.28  and/or  41  CFR  60-250.28.]   In  any  enforcement  proceed- 
ings you  would  have  an  opportunity  to  request  a  hearing  before 
any  sanctions  are  imposed. 


*Use  shaded  material  as  applicable. 

8-62 


Figure  8-2:     (continued) 


Submission  of  the  corrected  Executive  Order  AAP  [and  of  the  Sec- 
tion 503  and/ or  38  U.S. C.  2012  AAP (s) ]  does  not  preclude  the 
identification of further  violations  based  upon  a  finding  during 
the  desk  audit  or  subsequent  onsite  review  that  your  AAPs  do  not 
meet  the  requirements  of  41  CFR  Part  60-2,  Part  60-741  and/or 
Part  60-250,  or  that  your  establishment  is  not  in  compliance  or 
has  failed  to  comply  in  the  past  with  the  requirements  of  the 
Executive  Order,  Section  503  of  the  Rehabilitation  Act  of  1973, 
as  amended  and/or  the  Vietnam  Era  Veterans'  Readjustment  Assis- 
tance Act  of  1974,  as  amended,  38  U.S.C.  2012,  and  their  imple- 
menting regulations.   We  shall  not  withdraw  this  Notice  to  Show 
Cause  until  all  deficiencies  cited  in  this  Notice  (or  subsequent- 
ly identified  in  an  Amended  Show  Cause  Notice  incorporating  any 
additional  violations  found  during  the  desk  audit  or  onsite 
review)  have  been  fully  and  satisfactorily  resolved  in  a  written 
Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS's  name")  ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
[EOS's  name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at 
r telephone  number 1  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 


rReaional/District  Director] 
Enclosure 


CO :   [ Name  of  Corpora teCEO] 

[Name  of  properly  designated  representative] 
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Figure  8-2a:    ENCLOSURE  TO  FIGURE  8-2 


SAMPLE  FORMAT 


1.  Violation:   Your  workforce  analysis  lists  job  titles  by 
EEO-1  category  rather  than  by  department  or  other  organ- 
izational unit  as  required  by  41  CFR  60-2. 11 (a). 

Corrective  Action:   Develop  and  include  in  the  AAP  a  work- 
force analysis  which  lists  job  titles  within  each  organiza- 
tional unit  pertinent  to  your  establishment. 

2.  Violation:   In  four  of  the  job  groups  identified  in  your 
utilization  analysis  as  underutilized,  you  failed  to  set 
goals  or  to  explain  why  you  did  not  do  so  as  required  by  41 
CFR  60-2. 12 (k) .   These  job  groups  are:   Design  Engineers 
(minorities  and  women) ;  Health  Scientists  (minorities) ; 
Electronic  Technicians  (women) ;  and  Tool  and  Die  Makers 
(minorities  and  women) . 

Corrective  Action:   In  the  job  groups  specified  above, 
either  establish  goals  at  least  equal  to  availability  (for 
minorities  and/or  women,  as  noted)  or  explain  in  your  AAP 
why  such  goals  are  not  established. 
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Figure  8-3      SHOW  CAUSE  NOTICE  FORMAT  -  (Supply  and  Service) 

FAILURE  TO  SUBMIT  EMPLOYMENT  ACTIVITY  DATA  FOR 
DESK  AUDIT* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CE01 ; 

In  our  letter  of  [date] ,  you  were  requested  to  submit  to  this 
office  within  3  0  days  the  following  employment  activity  data  as 
part  of  support  data  for  your  Affirmative  Action  Program  (AAP) 
prepared  pursuant  to  Executive  Order  1124  6,  as  amended: 

o     [Specify  the  data  which  were  not  submitted  for  desk 
audit] 

The  submission  of  these  data  is  required  by  41  CFR  60-3.4  and 
60-3.15  [if  missing  data  are  for  applicant  flow  and/or  hires,  add 
60-2. 12 (m)  and  60-1. 40(b) (2);  if  missing  data  are  for  promotions, 
add  60-1.40(b)  (3) ] .   Additionally,  41  CFR  60-2. 13(d),  (f)  and 
'(g) ) require  that  your  AAP  include  analysis  and  monitoring  of 
such  activity  to  identify  and  correct  problem  areas — an  obliga- 
tion that  cannot  be  adequately  implemented  without  maintenance  of 
the  referenced  data. 

To  date,  these  data  have  not  been  received.   Consequently,  we  are 
issuing  this  Notice  to  Show  Cause  why  enforcement  proceedings 
pursuant  to  Sections  208  and  209(a)  of  the  Executive  Order,  as 
implemented  by  41  CFR  60-1.26,  should  not  be  initiated  due  to 
your  firm's  failure  to  submit  the  required  employment  activity 
data. 


*Use  shaded  material  as  applicable. 
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Figure  8-3  (continued) 


You  are  required  to  submit  the  support  data  as  specified  in  our 
original  request  (copy  enclosed)  within  30  calendar  days  of  your 
receipt  of  this  Notice,  or  we  shall  recommend  that  enforcement 
proceedings  be  initiated  in  accordance  with  41  CFR  60-1.26.   In 
those  proceedings  you  would  have  an  opportunity  to  request  a 
hearing  before  any  sanctions  are  imposed. 

The  submission  of  these  support  data  does  not  preclude  the 
identification  of  further  violations  based  upon  a  finding  during 
the  desk  audit  or  subsequent  onsite  review  that  your  AAPs  do  not 
meet  the  requirements  of  41  CFR  Part  60-2,  Part  60-741  and/or 
Part  60-250,  or  that  your  establishment  is  not  in  compliance  or 
has  failed  to  comply  in  the  past  with  the  requirements  of  the 
Executive  Order,  Section  503  and/or  38  U.S.C.  2012  and  their 
implementing  regulations.   We  shall  not  withdraw  this  Notice  to 
Show  Cause  until  all  deficiencies  cited  in  this  Notice  (or  sub- 
sequently identified  in  an  Amended  Show  Cause  Notice  incorporat- 
ing any  additional  violations  found  during  the  desk  audit  or 
onsite  review)  have  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS ' s  name] ,  Equal 
Opportunity  Specialist,  at  [time]  or  [date],  at  this  office  to 
conciliate  a  resolution  of  this  violation.   Please  contact  [EOS 's 
name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at  [telephone 
number]  to  confirm  this  meeting  or  to  arrange  another  mutually 
acceptable  time  or  date. 

Sincerely, 


rReqional/District  Director] 


Enclosure 


[Name  of  Corporate  CEO] 


— 

[Name  of  properly  designated  representative] 
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Figure  8-4:     SHOW  CAUSE  NOTICE  FORMAT  -  (Supply  and  Service) 

FAILURE  TO  SUBMIT  CORRECTED  EMPLOYMENT  ACTIVITY 
DATA 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  TName  of  CE01 : 

On  [date]  we  called  you  and  requested  that  within  10  calendar 
days  you  resubmit  certain  employment  activity  data  which  we 
determined  to  be  unacceptable  during  the  desk  audit  of  your 
Affirmative  Action  Program  (AAP)  prepared  pursuant  to  Executive 
Order  11246,  as  amended.   Specifically,  we  informed  you  that 
[identify  the  unacceptable  data,  state  how  they  are  unacceptable 
and  the  required  correction  ( s)  ]...  * 

To  date,  the  requested  corrected  employment  activity  data  have 
not  been  received.   Consequently,  we  are  issuing  this  Notice  to 
Show  Cause  why  enforcement  proceedings  should  not  be  initiated 
pursuant  to  Sections  208  and  209(a)  of  the  Executive  Order,  as 
implemented  by  41  CFR  60-1.26. 

You  are  required  to  submit  the  support  data  specified  above 
within  30  calendar  days  of  your  receipt  of  this  Notice,  or  we 
shall  recommend  that  enforcement  proceedings  be  initiated  in 
accordance  with  41  CFR  60-1.26.   In  those  proceedings  you  would 
have  an  opportunity  to  request  a  hearing  before  any  sanctions  are 
imposed. 


*For  example:   "...  your  data  on  hires  and  terminations  are 
unacceptable  because  they  are  provided  for  the  workforce  as  a 
whole,  and  must  be  resubmitted  either  by  job  group  or  by  job 
title,  as  required  by  41  CFR  60-3.4  and  3.15. 
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Figure  8-4:     (continued) 


The  submission  of  these  support  data  does  not  preclude  the  iden- 
tification of  further  violations  based  upon  a  finding  during  the 
desk  audit  or  subsequent  onsite  review  that  your  AAPs  do  not  meet 
the  requirements  of  41  CFR  Part  60-2,  Part  60-741  and/or  Part 
60-250,  or  that  your  establishment  is  not  in  compliance  or  has 
failed  to  comply  in  the  past  with  the  requirements  of  the  Exec- 
utive Order,  Section  503  of  the  Rehabilitation  Act  of  1973,  as 
amended  and/or  the  Vietnam  Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended,  38  U.S.C.  2012,  and  their  implementing 
regulations.   We  shall  not  withdraw  this  Notice  to  Show  Cause 
until  all  deficiencies  cited  in  this  Notice  (or  subsequently 
identified  in  an  Amended  Show  Cause  Notice  incorporating  any 
additional  violations  found  during  the  desk  audit  or  onsite 
review)  have  been  fully  and  satisfactorily  resolved  in  a  written 
Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  fEOS's  namel ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date],  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
fEOS's  name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 


[Regional/District  Director] 


cc:*    [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*Use  shaded  material  as  applicable. 
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Figure  8-5:     SHOW  CAUSE  NOTICE  FORMAT  (Compliance  Reviews) 

UNRESOLVED  VIOLATIONS  -   Executive  Order 

(including  any  Section 
503  and/or  38  U.S.C.  2012 
violations) * 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  f  Name  of  CEO] : 

On  [date]  we  sent  you  a  Notice  of  Violation  based  on  the  findings 
of  our  recent  compliance  review  of  your  [establishment] [work 
sites  in  the  (name  of  geographic)  areal . **   On  f  date  1  we  met 
with  [name i  61 f  cbntr ^actbr  represeh€a1:ive ]  to  conciliate  a  resol- 
ution of  the  violation (s)  listed  in  that  Notice.   Our  concilia- 
tion efforts,  however,  failed  to  resolve  the  violation (s) . 

Consequently,  we  are  issuing  this  Notice  to  Show  Cause,  within  3  0 
calendar  days  of  your  receipt  of  this  Notice,  why  enforcement 
proceedings  should  not  be  initiated  pursuant  to  Sections  2  08  and 
209(a)  of  Executive  Order  11246,  as  amended,  as  implemented  by  41 
CFR  60-1 . 26 .   [The  violations  also  include  [Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended  and/or  of  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  2012] .Therefore,  we  are  offering  you  a  concurrent  3  0-day 


*Use  shaded  material  as  applicable.   If  the  ONLY  unresolved 
violations  are  of  503  and/or  2012,  see  note  on  the  next  page  for 
modifications  to  be  made  to  paragraph  2 . 

**If  the  contractor  did  not  respond  to  the  NOV,  in  the  remainder 
of  this  paragraph  substitute:   "To  date,  you  have  not  responded 
to  that  Notice  or  otherwise  indicated  your  willingness  to  remedy 
those  violations." 
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Figure  8-5  (Continued) 

period  to  show  why  enforcement  proceedings  should  not  also 
be  initiated  pursuant  to  [41  CFR  60-741.28  and/or  41  CFR 
60-250.28. ]* 

The  violations  at  issue  are  listed  in  the  enclosure.   You  are 
required  to  correct  these  violations  as  indicated  within  30 
calendar  days  of  your  receipt  of  this  Notice  or  we  shall  recom- 
mend that  enforcement  proceedings  be  initiated  in  accordance  with 
41  CFR  [60-1.26] [60-250.28] [60-741.28] .   In  those  proceedings  you 
would  have  an  opportunity  to  request  a  hearing  before  any  sanc- 
tions are  imposed.   We  shall  not  withdraw  this  Notice  until  all 
deficiencies  cited  in  the  enclosure  have  been  fully  and  satisfac- 
torily resolved  in  a  written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS ' s  name] ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
[EOS ' s  name]  or  [his/her]  supervisor,  [supervisor's  name]  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 

[Regional/District  Director] 

Enclosure 

cc:       [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*If  only  503  and/or  2012  violations  are  involved,  this  paragraph 
should  read: 

Consequently,  we  are  offering  you  a  30-day  period  to  show 
why  enforcement  proceedings  should  not  be  initiated  pursuant 
to  [Section  503  of  the  Rehabilitation  Act  of  1973,  as  amend- 
ed, as  implemented  by  41  CFR  60-741.28  and/or  the  Vietnam 
Era  Veterans'  Readjustment  Assistance  Act  of  1974,  as  amend- 
ed, 38  U.S.C.  2012,  as  implemented  by  41  CFR  60-250. 28] "7" 
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Figure  8-5a:    ENCLOSURE  TO  FIGURE  8-5 


SAMPLE  FORMAT 


1.  Violation:   ABC  Company  discriminated  on  the  basis  of  race 
through  the  disparate  treatment  of  two  Black  female  (BF) 
applicants  for  Inspection  jobs,  in  violation  of  Executive 
Order  11246,  as  amended,  and  the  Egual  Employment  Oppor- 
tunity Clause  (41  CFR  60-1. 4 (a) (1) )  in  its  Federal  con- 
tracts. 

Specifically,  ABC  was  unable  to  provide  a  legitimate, 
nondiscriminatory  reason  for  rejecting  Sandra  Jones  (BF) , 
who  was  better  qualified  under  ABC's  stated  standards  than  a 
White  female  (Paula  Wilger)  hired  9/12/88  as  an  Inspector. 
Additionally,  the  reason  ABC  provided  for  rejecting  Barbara 
Rogers  (BF) ,  was  not  equally  applied  to  two  White  females 
hired  as  Inspectors.   Had  Ms.  Rogers  not  been  disparately 
treated,  she  would  have  been  hired  9/2  3/88  as  an  Inspector. 

Remedy :   ABC  must  make  a  bona  fide  offer  to  hire  Ms.  Rogers 
and  Ms.  Jones  into  the  next  two  Inspector  openings,  and  must 
provide  them  with  make-whole  relief  including  all  wages, 
seniority  and  employment  related  benefits  they  would  have 
received  had  they  not  been  victims  of  discrimination.   Such 
relief  shall  be  retroactive  to  the  date  each  would  have  been 
hired  absent  discrimination  and  shall  include:   (a)  back 
pay,  plus  interest;  (b)  retroactive  seniority;  (c)  all 
employment  benefits;  and  (d)  any  other  appropriate  make- 
whole  relief.   Additionally,  ABC  will  provide  Ms.  Rogers  and 
Ms.  Jones  with  front  pay  from  the  date  this  violation  is 
resolved  until  they  either  are  hired  as  Inspectors  or  refuse 
a  bona  fide  offer  to  be  so  hired.   Reports  to  OFCCP  confirm- 
ing fulfillment  of  this  remedy  will  be  required. 

2.  Violation:   ABC  failed  to  make  a  good  faith  effort,  as 
required  by  41  CFR  60-2. 12(e),  to  recruit  minorities  for  job 
groups  within  the  Professional  and  Office  and  Clerical 
categories,  as  committed  in  its  calendar  year  1988  and  1989 
Executive  Order  AAPs,  thus  substantially  deviating  from 
those  AAPs.   More  specifically,  in  both  AAPs  (Section  5, 
item  7) ,  ABC  committed  itself  to  work  closely  with  the 
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Figure  8-5a:    ENCLOSURE  TO  FIGURE  8-5 

SAMPLE  FORMAT  (continued) 

Metropolis  Urban  League,  NAACP  and  SER  to  ensure  an  adeguate 
applicant  flow  of  minorities  for  all  underutilized  job 
groups.   ABC,  however,  was  unable  to  demonstrate  that  it 
listed  any  of  its  15  Professional  or  25  Office  and  Clerical 
openings  with  these  organizations  or  otherwise  sought  their 
assistance  in  improving  its  very  low  minority  applicant  flow 
for  these  job  groups. 

Remedy;   ABC  will  take  immediate  action  to  develop  and 
implement  effective  and  meaningful  linkage  with  each  of  the 
organizations  listed  in  its  AAP.    ABC  will  meet  with  appro- 
priate representatives  of  each  organization  to  acguaint  them 
with  the  types  of  job  openings  ABC  is  likely  to  have,  qual- 
ification  reguirements,  working  conditions/benefits,  etc. 
ABC  will  then  list  each  opening  with  these  organizations 
sufficiently  in  advance  of  filling  the  job  to  permit  mean- 
ingful referrals,  and  for  each  opening  will  document  the 
date  listed,  job  title,  referrals  received  and  outcome  with 
respect  to  those  referrals.   Reports  to  OFCCP  on  these 
efforts  will  be  reguired. 

3.  Violation:   ABC's  Executive  Order  AAP  did  not  address  the 
compliance  of  its  personnel  policies  and  practices  with  the 
Sex  Discrimination  Guidelines  (41  CFR  Part  60-20)  as  requir- 
ed by  41  CFR  60-2. 13(h). 

Remedy:   On  March  20,  1989,  ABC  added  an  acceptable  section 
to  its  Executive  Order  AAP  addressing  the  Sex  Discrimination 
Guidelines.   All  future  ABC  Executive  Order  AAPs  will  ad- 
dress the  Sex  Discrimination  Guidelines. 

4.  Violation:   ABC  failed  to  list  36  jobs  (paying  less  than 
$25, 000. and  filled  by  hire)  with  the  State  Employment 
Service,  in  violation  of  41  CFR  60-250. 4(b)  through  (h) . 

Remedy:   ABC  will  list  all  suitable  jobs  (defined  as  those 
paying  less  than  $25,000  and  to  be  filled  by  hire)  with  the 
Metropolis  State  Employment  Service  office.   Reports  to 
OFCCP  on  these  listings  will  be  required. 
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Figure  8-6: 


SHOW  CAUSE  NOTICE  FORMAT  (Executive  Order 

Complaint) 

UNRESOLVED  VIOLATIONS 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CEO] : 

On  [date]  we  sent  you  a  Notification  of  Results  of  Investigation 
specifying  violations  found  during  our  investigation  of  the 
complaint  filed  by  [complainant's  name]  against  your  company. 
On  [date]  we  met  with  [name  of  contractor  representative!  to 
conciliate  a  resolution  of  those  violations.   Our  conciliation 
efforts,  however,  failed  to  resolve  the  violations.   Conseguent- 
ly,  we  are  issuing  this  Notice  to  Show  Cause  why  enforcement 
proceedings  should  not  be  initiated  pursuant  to  Sections  208  and 
209(a)  of  Executive  Order  11246,  as  amended,  as  implemented  by  41 
CFR  60-1.26. 

The  violations  at  issue  are  listed  in  the  enclosure.   You  are 
reguired  to  correct  these  violations  as  indicated  within  30  cal- 
endar days  of  your  receipt  of  this  Notice  or  we  shall  recommend 
that  enforcement  proceedings  be  initiated  in  accordance  with  41 
CFR  60-1.26.   In  those  proceedings  you  would  have  an  opportunity 
to  reguest  a  hearing  before  any  sanctions  are  imposed.   We  shall 
not  withdraw  this  Notice  until  all  deficiencies  cited  in  the 
enclosure  have  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  FEOS's  namel ,  Egual 
Opportunity  Specialist,  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
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Figure  8-6  (Continued) 


[EOS's  name]  or  [his/her]  supervisor,  [supervisor's  name]  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 


[Regional/District  Director] 


Enclosure 


cc:*  [Name  of  Corporate  CEO] 

[ Name  of  properly  designated  representative] 


*Use  shaded  material  as  applicable, 
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Figure  8-7: 


SHOW  CAUSE  NOTICE  FORMAT 
VIOLATION  OF  LOC* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  TName  of  CEOI : 

On  [date]  your  establishment  entered  into  a  Letter  of  Commitment 
(LOC)  with  this  agency  to  correct  violations  found  during  the 
conduct  of  a  [compliance  review]  [complaint  investigation] .   As  a 
result  of  our  audit  of  the  report [s]  you  have  submitted  under 
that  LOC  [and  our  recent  follow-up  visit] ,  we  have  determined 
that  the  terms  of  that  LOC  Have  Beeri  violated.   Specifically,  the 
following  corrective  action [ii]  listed  in  the  LOC  has  [have]  not 
been  executed: 


o     (List  all  corrective  actions — word  for  word  from  the 
LOC — which  have  not  been  executed) 

Conseguently,  we  are  issuing  this  Notice  to  Show  Cause,  within  3  0 
calendar  days  of  your  receipt  of  this  Notice,  why  enforcement 
proceedings  pursuant  to  Sections  208  and  209(a)  of  the  Executive 
Order,  as  implemented  by  41  CFR  60-1.26,  should  not  be  initiated 
for  failure  to  fulfill  the  terms  of  the  LOC  that  pertain  to  the 
Executive  Order.   [ 


-ion  503  of 


II; 
as 


the: 


Vietnam 


amended 


38 


the 
Era 

mm 


The  LOC  terms  not  fulfilled  also  pertain  to 
Rehabilitation  Act  of  1973,  as  amended  and/or 


Veterans 
C.  2012] 


Readjustment  Assistance  Act  of  1974 , 
Therefore,  we  are  offering  you  a 


*Use  shaded  material  as  applicable 
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Figure  8-7    (continued) 

concurrent  3  0-day  period  to  show  why  enforcement  proceedings 
should  not  also  be  initiated  under  [41  CFR  60-741.28  and/or  41 
CFR  60-250.28.]* 

You  are  required  to  enter  into  a  Conciliation  Agreement  to  take 
the  corrective  action (s)  listed  above  within  30  calendar  days  of 
your  receipt  of  this  Notice,  or  we  shall  recommend  that  enforce- 
ment proceedings  be  initiated  in  accordance  with  41  CFR  [60-1.26] 
[60-250. 28 ][ 60-741 . 28] .   In  those  proceedings  you  would  have  ah 
opportunity  to  request  a  hearing  before  any  sanctions  are  im- 
posed.  We  shall  not  withdraw  this  Notice  until  all  deficiencies 
cited  above  have  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS's  name] ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  this  violation.   Please  contact  [EOS ' s 
name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at  [telephone 
number]  to  confirm  this  meeting  or  to  arrange  another  mutually 
acceptable  time  or  date. 

Sincerely, 

[Regional/District  Director] 

cc:   [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*If  the  only  LOC  term(s)  not  fulfilled  concern  503  and/or  2012, 
this  paragraph  should  read: 

Consequently,  we  are  offering  you  a  30-day  period  to  show 
why  enforcement  proceedings  should  not  be  initiated  pursuant 


to  [Section  503  of  the  Rehabilitation  Act  of  1973 
ed,  as  implemented  by  41  CFR  60-741.28  and/or  the 
Era  Veterans'  Readjustment  Assistance  Act  of  1974 


as 


Vietnam 


amend- 


as 


ed,  38  U.S.C.  2012,  as  implemented  by  41  CFR  60-250.2 
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amend- 


Figure  8-8:     SHOW  CAUSE  NOTICE  FORMAT  (Construction) 

FAILURE  TO  SUBMIT  CC-2  57  TWICE 
WITHIN  A  ONE  YEAR  PERIOD* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CE01 : 

Pursuant  to  the  Equal  Employment  Opportunity  Clause  of  your 
[Federal  construction  contract]  [federally  assisted  construction 
contract ]  your  company  agreed  to  comply ''witH''''€H'e '''provisions '"of"'' 
Executive  Order  11246,  as  amended,  and  its  implementing  regula- 
tions.  The  applicable  regulations,  41  CFR  60-1.4  and  41  CFR  Part 
60-4,  require  contractors  to  maintain  employment  and  related 
records  and  to  furnish  such  information  and  reports  to  this 
agency.   You  are  required  to  submit  a  Monthly  Employment  Utili- 
zation Report  (Form  CC-257)  each  month  to  this  office. 

For  the  months  of  [specify  months]  you  failed  to  submit  the 
required  reports.   Consequently,  we  are  issuing  this  Notice  to 
Show  Cause  why  enforcement  proceedings  should  not  be  initiated 
pursuant  to  Sections  208  and  209(a)  of  the  Executive  Order,  as 
implemented  by  41  CFR  60-1.26. 

You  are  required  to  submit  these  reports  within  3  0  calendar  days 
of  your  receipt  of  this  Notice,  or  we  shall  recommend  that 
enforcement  proceedings  be  initiated  in  accordance  with  41  CFR 
60-1.26.   In  those  proceedings  you  would  have  an  opportunity  to 
request  a  hearing  before  any  sanctions  are  imposed.   We  shall  not 
withdraw  this  Notice  to  Show  Cause  until  all  deficiencies  cited 
in  this  Notice  have  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 


*Use  shaded  material  as  applicable. 
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Figure  8-8  (continued) 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS ' s  name] ,  Egual 
Opportunity  Specialist,  at  [time]  on  [date],  at  this  office  to 
conciliate  a  resolution  of  these  violations.   Please  contact 
[EOS's  name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 


[Regional/District  Director] 


cc:   [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 
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Figure  8-9:     SHOW  CAUSE  NOTICE  FORMAT  (Construction) 

FAILURE  TO  SUBMIT  CORRECTED  CC-2  57 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CEO] : 

In  our  letter  of  [date]  (copy  enclosed)  we  requested  that  you  re- 
submit a  corrected  Monthly  Employment  Utilization  Report  (CC-257) 
for  the  month  of  [specify  month] .  To  date,  that  corrected  CC-2  57 
has  not  been  received. 

Consequently,  we  are  issuing  this  Notice  to  Show  Cause  why  en- 
forcement proceedings  pursuant  to  Sections  208  and  209(a)  of 
Executive  Order  11246,  as  amended,  as  implemented  by  41  CFR 
60-1.26,  should  not  be  initiated  due  to  your  company's  failure  to 
submit  the  corrected  CC-2  57  as  required  by  41  CFR  60-1.4  and  41 
CFR  Part  60-4. 

You  are  required  to  submit  the  corrected  CC-2  57  within  3  0  calen- 
dar days  of  your  receipt  of  this  Notice,  or  we  shall  recommend 
that  enforcement  proceedings  be  initiated  in  accordance  with  41 
CFR  60-1.26.   In  those  proceedings  you  would  have  an  opportunity 
to  request  a  hearing  before  any  sanctions  are  imposed.   We  shall 
not  withdraw  this  Notice  to  Show  Cause  until  the  violation  cited 
in  this  Notice  has  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS's  namel ,  Equal 
Opportunity  Specialist,  at  [time!  on  [date! ,  at  this  office  to 
conciliate  a  resolution  of  this  violation.   Please  contact  [EOS 's 
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Figure  8-9  (continued) 


name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at  [telephone 
number]  to  confirm  this  meeting  or  to  arrange  another  mutually 
acceptable  time  or  date. 

Sincerely, 


[Regional/District  Director] 

Enclosure 

cc:   [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*Use  shaded  material  as  applicable 
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Figure  8-10:    SHOW  CAUSE  NOTICE  FORMAT  (Construction) 

FAILURE  TO  SUBMIT  CORRECT  CC-2  57 
(after  being  advised  of  and  correcting 
a  similarly  erroneous  CC-257  within  a 
one  year  period) 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CEO] : 

In  our  letter  of  [date]  we  informed  you  that  your  Monthly  Employ- 
ment Utilization  Report  (CC-257)  for  the  month  of  [specify  month] 
had  been  incorrectly  completed  because  it  [describe  problem].* 
Our  letter  requested  that  you  correct  and  resubmit  this  CC-2  57, 
and  on  [date]  we  received  your  corrected  report. 

On  [date]  we  received  your  CC-2  57  report  for  the  month  of 
[specify  month] .   Unfortunately,  it  contains  the  same  type  of 
[error(s) /omission(s) ]  found  in  the  earlier  CC-257  referenced 
above.   The  regulations  governing  construction  contractors,  41 
CFR  60-1.4  and  41  CFR  Part  6C-4,  require  you  to  furnish  accurate 
and  complete  reports. 

Consequently,  we  are  issuing  this  Notice  to  Show  Cause  why 
enforcement  proceedings  pursuant  to  Sections  208  and  209(a)  of 
Executive  Order  1124  6,  as  amended,  as  implemented  by  41  CFR 
60-1.26,  should  not  be  initiated  due  to  your  repetition  of  the 
violation. 

You  are  required,  within  30  calendar  days  of  your  receipt  of  this 
Notice,  to  resubmit  a  corrected  [specify  month]  CC-257  and  enter 
into  a  Conciliation  Agreement  not  to  again  repeat  this  violation 


*For  example:   "...  listed  employee  workhours  by  total  site 
workforce  rather  than  by  trade." 
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Figure  8-10:    (continued) 


or  we  shall  recommend  that  enforcement  proceedings  be  initiated 
in  accordance  with  41  CFR  60-1.26.   In  those  proceedings  you 
would  have  an  opportunity  to  request  a  hearing  before  any  sanc- 
tions are  imposed.   We  shall  not  withdraw  this  Notice  until  the 
cited  violation  is  fully  and  satisfactorily  resolved  in  a  written 
Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS's  name] ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date] ,  at  this  office  to 
conciliate  a  resolution  of  this  violation.   Please  contact  [EOS ' s 
name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at  [telephone 
number]  to  confirm  this  meeting  or  to  arrange  another  mutually 
acceptable  time  or  date. 

Sincerely, 


rReqional/District  Director] 


cc:*  [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*Use  shaded  material  as  applicable 
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Figure  8-11: 


AMENDED  SHOW  CAUSE  NOTICE  FORMAT  (Compliance 

Reviews) 

UNRESOLVED  VIOLATIONS  -   Executive  Order 

(including 

any  Section  503/38  U.S.C 
2012  Violations)* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CE01 : 

On  [date]  your  company  was  issued  a  Notice  to  Show  Cause  which 
listed  specific  violations  of  Executive  Order  11246,  as  amended, 
and  offered  you  3  0  days  in  which  to  show  why  enforcement  should 
not  be  initiated.   [That  Notice  also  listed  violations  of  [Sec- 
tion 503  of  the  Rehabilitation  Act  of  1973,  as  amended  and/ or  the 
Vietnam  Era  Veterans1  Readjustment  Assistance  Act  of  1974,  as 
amended,  38  U.S.C.  2012]  and  offered  you  a  concurrent  30  day 
period  to  resolve  them . ]   This  of f ice • s  subsequent  review  of  your 
company's  equal  employment  opportunity  policies  and  practices  [if 
a  construction  contractor,  add:  at  your  construction  work  sites 
in  the  [name  of  geographic]  area]  has  been  completed, arid  we  have 
identified  additional  violations  of  the  Executive  Order  [Section 
503  and/or  38  U.S.C.  2012] . 

Consequently,  we  are  issuing  this  Amended  Notice  to  Show  Cause, 
within  30  calendar  days  of  your  receipt  of  this  Notice,  why 
enforcement  proceedings  should  not  be  initiated  pursuant  to 


*Use  shaded  material  as  applicable.   If  the  ONLY  unresolved 
violations  are  of  503  and/or  2012,  see  note  on  the  next  page  for 
modifications  to  be  made  to  paragraph  2. 
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Figure  8-11  (continued) 


Sections  208  and  209(a)  of  the  Executive  Order,  as  implemented  by 
41  CFR  60-1.26  [and  we  offer  you  a  concurrent  30-day  period  to 
show  why  enforcement  proceedings  should  not  also  be  initiated 
pursuant  to  Section  503 ,  as  implemented  by  41  CFR  60-741.28 
'or  38  U.S. C.  2012,  as  implemented  by  41  CFR  60-250.28].* 


The  enclosure  lists  the  most  recently  identified  violations  along 
with  those  specified  in  the  (date)  Notice  to  Show  Cause.   You  are 
required  to  correct  these  violations  as  indicated  within  30  cal- 
endar days  of  your  receipt  of  this  Notice,  or  we  shall  recommend 
that  enforcement  proceedings  be  initiated  in  accordance  with  41 
CFR  60-1.26  [41  CFR  741.28  and/or  41  CFR  250.28].   In  those  pro- 
ceedings you  would nave  an '''o^or^uni^'"'td'"irequest  a  hearing  be- 
fore any  sanctions  are  imposed.   We  shall  not  withdraw  this 
Amended  Notice  to  Show  Cause  Notice  until  all  deficiencies  cited 
in  this  Notice  have  been  fully  and  satisfactorily  resolved  in  a 
written  Conciliation  Agreement. 

We  wish  to  avoid  enforcement  proceedings  if  at  all  possible. 
Therefore,  it  is  suggested  that  you  meet  with  [EOS ' s  name] ,  Equal 
Opportunity  Specialist,  at  [time]  on  [date]  at  this  office  to 


*In  the  rare  event  that  following  issuance  of  Figure  8-5  (appro- 
priately modified)  for  503/2012  violations  only,  the  review  then 
identifies  additional  violations  of  503/2012  only,  use  this  Amen- 
ded Notice  but  delete  the  term  "Show  Cause"  and  references  to  the 
Executive  Order,  and  revise  paragraph  2  to  read: 

Consequently,  we  are  issuing  this  Amended  Notice  offering 
you  a  3  0-day  period  to  show  why  enforcement  proceedings 
should  not  be  initiated  pursuant  to  [Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended,  as  implemented  by  41 
CFR  60-741.28  and/or  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012,  as  im- 
plemented by  41  CFR  60-250.28] . 
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Figure  8-11  (continued) 


conciliate  a  resolution  of  these  violations.   Please  contact 
[EOS's  name]  or  [his/her]  supervisor,  [supervisor's  name] ,  at 
[telephone  number]  to  confirm  this  meeting  or  to  arrange  another 
mutually  acceptable  time  or  date. 

Sincerely, 


rReqional/District  Director] 


Enclosure* 


cc :   [Name  of  Corpor a t e  CEO ] 

[Name  of  properly  designated  representative] 


*See  Enclosure  to  Figure  8-5  for  a  sample  format 
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Figure  8-12:  RECISION  OF  SHOW  CAUSE  NOTICE  FORMAT 

ERRONEOUSLY  ISSUED* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CEO] : 

On  [date]  we  issued  your  company  a  [Notice  to  Show  Cause/Amended 
Notice  to  Show  Cause]  within  3  0  days  wfi^  enforcement  proceeding 
should  not  be  initiated  pursuant  to  Sections  208  and  209(a)  of 
Executive  Order  11246,  as  amended.   [That  Notice  also  offered  you 
a  concurrent  3  0  day  period  to  show  why  enforcement  should  not  be 
initiated  pursuant  to  Section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended  and/or  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012].** 


*Use  shaded  material  as  applicable. 

**If  the  Notice  or  Amended  Notice  being  rescinded  was  for  503/ 
2012  violations  only,  this  paragraph  should  read: 

On  [date]  we  issued  your  company  a  [Notice/ Amended  Notice] 
to  show  within  3  0  days  why  enforcement  proceedings  should 
not  be  initiated  pursuant  to  [Section  503  of  the  Rehabilltat 
tion  Act  of  1973,  as  amended  and/or  the  Vietnam  Era  Veter- 
ans' Readjustment  Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  2012]. 
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Figure  8-12  (continued) 


Subsequently,  [it  has  been  determined  that  the  Notice  was  erron- 
eously issued]  [you  demonstrated  that  your  company  is  exempt  from 
OFCCP's  requirements]  [you  demonstrated  that  the  allegations 
which  gave  rise  to  the  Notice  are  incorrect].   Therefore, the 
Notice  referenced  above  is  hereby  rescinded. 

Sincerely, 

[Regional  Director  or  Designee] 

cc:   [Name  of  Corporate  CEO]; 

[Name  of  properly  designated  representative] 
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Figure  8-13:    NOTICE  OF  REVIEW  COMPLETION  FORMAT  -   MAJOR  DEFIC- 
IENCIES RESOLVED  IN  A  CONCILIATION  AGREEMENT* 
(Includes  Recision  of  a  Show  Cause  Notice) 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CEOl : 

We  recently  completed  a  compliance  review  of  your  equal  employ- 
ment opportunity  policies  and  practices  at  your  [establishment] 
[construction  work  sites  in  the  (name  of  geographic)  areal . 

Based  on  violations  found  during  that  review,  on  [date]  we  issued 
your  company  a  [Notice  to  Show  Cause/Amended  Notice  to  Shb# 
Cause]  within  3  0  days  why  enforcement  proceedings  should  not  be 
initiated  pursuant  to  Sections  208  and  209(a)  of  Executive  Order 
1124  6,  as  amended.   [That  Notice  also  offered  you  a  concurrent  30 
day  period  to  show  why  enforcement  should  not  be  initiated 
suant  to  Section  503  of  the  Rehabilitation  Act  of  1973,  as 
ded  and/or  the  Vietnam  Era  Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended,  38  U.S. C.  2012] . ** 


amen 


*Use  shaded  material  as  applicable. 

**If  the  Notice  or  Amended  Notice  being  rescinded  was  for  503/ 
2012  violations  only,  this  paragraph  should  read: 

Based  on  violations  found  during  that  review,  on  [date]  we 
issued  your  company  a  [Notice/Amended  Notice]  to  show  within 
3  0  days  why  enforcement  proceedings  should  hot  be  initiated 
pursuant  to  [Section  503  of  the  Rehabilitation  Act  of  1973, 
as  amended  and/or  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38  U.S.C.  2012]. 
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Figure  8-13  (continued) 

On  [date]  representatives  of  your  company  and  this  office  con- 
cluded a  Conciliation  Agreement  which  addressed  each  of  the 
violations  cited  in  the  [Notice  to  Show  Cause/Amended  Notice  to 
Show  Cause] .*   Therefore ,  that  Notice  Is  rescinded . 

Subject  to  the  implementation  of  commitments  detailed  in  our 
Conciliation  Agreement  dated  [date] ,  it  is  the  determination  of 
this  office  that  there  are  no  further  apparent  violations  of  the 
requirements  of  our  regulations.   This  determination  may  be  modi- 
fied by  the  Regional  Director  or  the  Director,  OFCCP.**   However, 
if  neither  the  Regional  Director  nor  the  Director  take  action  on 
it  within  4  5  days  of  my  signature  of  this  Agreement,  it  shall  be 
deemed  approved. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  the  commitments  are  not 
sufficient  to  achieve  compliance. 

Sincerely, 


f District  Director] 


cc:       [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 


*If  the  Notice/Amended  Notice  being  rescinded  was  for  Section 
503  and/or  38  U.S.C.  2012  violations  only,  change  this  to 
" [Not ice/ Amended  Notice] ." 

**If  this  Notice  is  being  signed  by  the  RD,  in  this  sentence 
delete  the  phrase  "the  Regional  Director  or"  and,  in  the  next 
sentence,  delete  the  phrase  "neither  the  Regional  Director  nor" 
and  change  "take"  to  "takes  no." 
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Figure  8-14:    NOTICE  OF  REVIEW  COMPLETION  FORMAT  -   MAJOR  DEFIC- 
IENCIES RESOLVED  IN  A  CONCILIATION  AGREEMENT  (No 
Show  Cause  Notice  Issued) * 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CEOl : 

We  recently  completed  a  compliance  review  of  your  equal  employ- 
ment opportunity  policies  and  practices  at  your  [establishment] 
[construction  work  sites  in  the  (name  of  geographic)  area]. 

Subject  to  the  implementation  of  commitments  detailed  in  our 
Conciliation  Agreement  dated  [date] ,  it  is  the  determination  of 
this  office  that  there  are  no  further  apparent  violations  of  the 
requirements  of  our  regulations.   This  determination  may  be 
modified  by  the  Regional  Director  or  the  Director,  OFCCP.** 
However,  if  neither  the  Regional  Director  nor  the  Director  take 
action  on  it  within  45  days  of  my  signature  of  this  Agreement,  it 
shall  be  deemed  approved. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  the  commitments  are  not 
sufficient  to  achieve  compliance. 


*Use  shaded  material  as  applicable. 

**If  this  Notice  is  being  signed  by  the  RD,  in  this  sentence 
delete  the  phrase  "the  Regional  Director  or"  and,  in  the  next 
sentence,  delete  the  phrase  "neither  the  Regional  Director  nor" 
and  change  "take"  to  "takes  no." 
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Figure  8-14  (Continued) : 


[OPTIONAL  PARAGRAPH] 

We  sincerely  appreciate  the  cooperation  and  courtesies  extended 
by  you  and  your  staff  during  the  conduct  of  the  compliance 
review. 


Sincerely, 
[District  Director] 


cc:   [Name  of  Corporate  CEO] 

[Name  of  properly  designated  representative] 
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Figure  8-15:    NOTICE  OF  REVIEW  COMPLETION  FORMAT  -   MINOR  DEFIC- 
IENCIES RESOLVED  IN  A  LETTER  OF  COMMITMENT* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  fName  of  CEO] : 

We  recently  completed  a  compliance  review  of  your  equal  employ- 
ment opportunity  policies  and  practices  at  your  [establishment] 
[construction  work  sites  in  the  (name  of  geographic)  area]. 

Subject  to  the  implementation  of  commitments  detailed  in  your 
Letter  of  Commitment  dated  [date] ,  it  is  the  determination  of 
this  office  that  there  are  no  further  apparent  violations  of  the 
requirements  of  our  regulations.   This  determination  may  be 
modified  by  the  Regional  Director**  or  the  Director,  OFCCP, 
within  45  days  of  the  issuance  of  this  letter. 

This  determination  does  not  preclude  a  future  determination  of 
noncompliance  based  on  a  finding  that  the  commitments  are  not 
sufficient  to  achieve  compliance. 


*Use  shaded  material  as  applicable. 

**If  this  Notice  is  being  signed  by  the  RD,  delete  "the  Regional 
Director  or." 
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Figure  8-15  (continued) 


[OPTIONAL  PARAGRAPH] 

We  sincerely  appreciate  the  cooperation  and  courtesies  extended 
by  you  and  your  staff  during  the  conduct  of  the  compliance 
review. 


Sincerely, 
[District  Director] 


cc:       [ Name  of  Corporate  GEO ] 

[Name  of  properly  designated  representative] 
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Figure  8-16:    15-DAY  NOTICE  FORMAT) 

VIOLATION  OF  A  CONCILIATION  AGREEMENT* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CEOI : 

On  [date]  OFCCP  entered  into  a  Conciliation  Agreement  with  your 
company.   This  Agreement  set  forth  your  company's  specific 
commitments  to  remedy  violations  found  during  the  conduct  of  a 
[compliance  review]  [complaint  investigation] . 

A  review  of  your  compliance  with  this  Agreement  was  completed  on 
[date] .  The  results  of  this  review  indicate  that  your  company 
has  failed  to  comply  with  commitments  set  forth  in  that  Agree- 
ment. These  commitments  and  the  facts  and  circumstances  which 
indicate  that  you  have  not  fulfilled  them  are  specified  in  the 
enclosure. 

Accordingly,  pursuant  to  [41  CFR  60-1.34  and]**  the  Conciliation 
Agreement  referenced  above, you  Have  15  working  days  from  the 
date  of  your  receipt  of  this  Notice  to  demonstrate,  through 
written  presentation  of  facts  and  evidence,  that  you  have  com- 
plied with  the  specified  provisions  of  the  Agreement.   If  you 
fail  to  do  so  within  that  period  of  time,'  we  shall  recommend  that 
enforcement  proceedings  be  initiated  in  accordance  with  41  CFR 
[60-1.26] [60-250. 28  J [ 60-741 .28 ] .   In  those  proceedings  you  would 
have  an  opportunity  to  request  a  hearing  before  any  sanctions  are 
imposed. 


*Use  shaded  material  as  applicable. 

**Use  this  citation  only  if  a  CA  provision  violated  involves  the 
Executive  Order. 

8-94 


Figure  8-16  (continued) 


Should  you  have  any  questions  or  wish  to  discuss  this  matter, 
please  contact  [EOS's  name]  or  [his/her]  supervisor,  [supervi- 
sor's name] ,  at  [telephone  number] . 

Sincerely, 


[Regional  Director] 

Enclosure 

cc:   [Name  of  Corporate  CEO J 

[Name  of  properly  designated  representative] 
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Figure  8-16a:   ENCLOSURE  TO  FIGURE  8-16 


SAMPLE  FORMAT 


1.  Remedy.  To  afford  victims  of  discrimination  an  opportunity 
to  bid  on  any  position  in  the  Finishing  Department,  utiliz- 
ing their  company  seniority. 

Facts  and  Circumstances.   Examination  of  bid  postings  and 
interviews  with  Finishing  Department  supervisors  and  victims 
of  discrimination  indicate  that  the  discriminatees  have  been 
allowed  to  bid  only  on  entry-level  positions  in  the  Finish- 
ing Department.   Job  seniority,  instead  of  company  senior- 
ity, continues  to  be  used  in  determining  the  successful 
bidder  for  positions  above  the  entry-level. 

2.  Remedy.   To  "red-circle"  the  wages  of  all  victims  of  dis- 
crimination transferring  into  the  Finishing  Department. 

Facts  and  Circumstances.   Examination  of  pay  records  indi- 
cates that  the  wages  of  discriminatees  transferring  into  the 
Finishing  Department  have  not  been  red-circled. 
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Figure  8-17:    RECISION  OF  15-DAY  NOTICE  FORMAT* 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

[Name  of  Establishment  CEO] 
[Title  of  CEO] 
[Establishment  Name] 
[Street  Address] 
[City,  State,  Zip  Code] 

Dear  [Name  of  CEO] : 

On  [date!  we  issued  your  company  a  15-Day  Notice  pursuant  to  41 
CFR  60-1.34.  On  [date]  we  received  your  written  reply  which  took 
the  position  that  the  allegations  which  gave  rise  to  the  Notice 
were  incorrect.  We  have  examined  the  evidence  you  have  presen- 
ted, and  have  concluded  that  the  allegations  were,  in  fact,  in- 
correct.  Therefore,  the  Notice  is  hereby  rescinded. 

Sincerely, 


[Regional  Director] 


cc:   [Name  of  Corporate  CEO J 

(Name  of  ^properly  designated  representative] 


*Use  shaded  material  as  applicable 
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TRANSMITTAL  MEMORANDUM  FOR  AN  ENFORCEMENT  RECOMMENDATION 

(COMPLIANCE  REVIEWS) 


The  memorandum  transmitting  a  recommendation  for  enforcement 
arising  from  a  compliance  review  will  contain  the  following 
sections: 


1.  CONTRACTOR'S  IDENTITY 

(a)  State  the  establishment's  full  name  and  mailing  address, 
including  the  county  in  which  it  is  located,  and  the  names 
and  titles  of  primary  establishment  contact  persons  (i.e., 
top  establishment  official,  legal  representative,  EEO/AA 
Coordinator) . 

(b)  If  the  establishment  is  part  of  a  multi-establishment  cor- 
poration, also  state  the  corporate  name  and  address,  the 
names  and  titles  of  primary  contact  persons  (as  above) ,  and 
describe  the  relationship  between  the  establishment  and 
corporation.   The  description  of  this  relationship  is 
critical  when  the  establishment  itself  does  not  hold  a 
Federal  contract. 

(c)  Give  any  known  information  on  the  ownership  make-up  of  the 
business  and  its  legal  address  in  the  state  in  which  it  is 
incorporated.   This  information  is  often  available  in  indus- 
trial directories  or  from  the  Secretary  of  State's  office 
(corporations) . 

2.  CONTRACTOR'S  BUSINESS 

Describe  the  contractor's  main  product (s) ,  basic  structure,  total 
employment  and  major  types  of  jobs. 


3.    PRIOR  HISTORY 

Indicate  whether  (and  when)  the  establishment  has  previously  been 
reviewed  and/or  been  subject  to  an  OFCCP  complaint  investigation 
and  note  the  outcome  of  any  such  review/ investigation.   Also 
reference  any  relevant  legal  actions  against  the  establishment 
(pending  Title  VII  suit,  consent  decree,  etc.). 
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4.    CONTRACT  COVERAGE 

Describe  the  basis  for  OFCCP  jurisdiction.   For  basic  coverage 
requirements,  under  the  Executive  Order,  see  41  CFR  60-1. 5(a); 
under  Section  503,  see  41  CFR  60-741.3;  and  under  38  U.S.C.  2012, 
see  41  CFR  250.3.   If  a  violation  asserted  relates  to  a  written 
AAP,  for  the  Executive  Order,  see  41  CFR  60-1. 40(a);  for  Section 
503,  see  41  CFR  60-741. 5(a);  and  for  38  U.S.C.  2012,  see  41  CFR 
60-250. 5(a) . 

As  used  below,  the  term  Federal  contracts  means  Federal  prime 
contracts,  subcontracts  and  federally  assisted  construction 
contracts  and  subcontracts. 

(a)  Basic  Contract  Information  (All  Cases) ;   List  here  (or  in  an 
attachment  if  voluminous)  all  known  Federal  contracts  held 
by  the  contractor  during  the  review  period  and  during  the 
period  for  which  violations  are  asserted.   For  each  such 
contract,  give  the  information  requested  on  page  2,  item  5 
of  the  Supply  and  Service  SCRR  (see  Appendix  2A-1)  plus  the 
goods,  services,  lease  arrangements,  etc.  provided  under  the 
contract  and  any  available  information  on  whether  there  was 
a  break  or  modification  during  the  period  the  contract  was 
in  effect. 

If  coverage  is  based  on  contracts  for  indefinite  quantities 
(for  example,  a  blanket  purchase  order,  a  rate  agreement, 
etc.)  note  (1)  the  amounts  ordered  in  the  business  year(s) 
of  the  violations;  and  (2)  the  identity  and  location  of 
contracting  officers  and/or  others  who  may  be  able  to 
provide  copies  of  invoices  and  other  documents  verifying 
coverage. 

(b)  Additional  Contract  Information  Where  Actual  or  Potential 
Coverage  Dispute:   If  coverage  is  or  is  anticipated  to 
become  an  issue,  state  the  grounds  on  which  the  contractor 
claims  not  to  be  covered,  or  any  grounds  you  believe  it 
might  use  to  do  so,  and  analyze  the  claim/potential  claim. 

(1)   Separate  Entity  Issue:   If  the  contractor  claims  or  may 
claim  not  to  be  covered  based  on  the  fact  it  is  a  sep- 
arate entity  from  the  company  holding  the  Federal  con- 
tract, it  is  critical  to  include  information  on  the 
following  factors  concerning  that  relationship: 
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(a)  common  ownership; 

(b)  common  directors  and/or  officers; 

(c)  de  facto  exercise  of  control; 

(d)  personnel  policies  emanating  from  a  common  source; 
and 

(e)  dependency  of  operations. 

(2)   Where  a  serious  jurisdictional  question  is  present  or 

anticipated,  obtain  a  copy  (from  the  contracting  agency 
or  the  contractor)  of  the  relevant  portions  of  at  least 
one  contract  which  establishes  coverage  for  the  review 
period  and  the  violation  period.   The  relevant  portions 
of  a  contract  are  those  pages  containing  the  following 
information: 

(a)  the  parties  to  the  contract; 

(b)  the  contract's  dollar  amount; 

(c)  the  contracting  period  (begin  and  end  dates) ; 

(d)  the  EEO  clause  (in  full  or  by  reference)  the  con- 
tractor allegedly  violated;  and 

(e)  the  signature  page. 

Attach  this  information  to  the  Transmittal  Memorandum 
or,  if  not  yet  received,  attach  a  copy  of  the  request 
for  it. 


5.    SUMMARY  OF  EVENTS 

Indicate  how  the  company  was  selected  for  review,  and  then  list 
major  review  events,  including  current  status.   Major  events 
include  (as  applicable)  ones  such  as:   the  date  the  AAP  was 
received;  the  dates  of  the  onsite;  the  date  of  any  Predetermina- 
tion Notice,  Notice  of  Violation,  Show  Cause  Notice  and/or  15-Day 
Notice;  the  period  during  which  conciliation  was  attempted;  and 
the  date  conciliation  was  terminated. 


6.    LIST  OF  VIOLATIONS  FOR  WHICH  ENFORCEMENT  IS  SOUGHT 

List  each  violation  for  which  enforcement  is  being  sought  under 
the  sub-headings  of  "Affirmative  Action"  or  "Discrimination." 
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7.    ANALYSIS  OF  VIOLATIONS 

For  each  violation  for  which  enforcement  is  sought,  give  the 
following  analysis,  specifically  referring  to  the  case  file 
location  (file  and  page  number)  of  the  relevant  portions  of 
documents  and  interviews. 

Note,  however,  that  violations  may  be  grouped  where  to  do  so 
would  result  in  a  clearer  and  more  succinct  presentation  of  the 
case.   For  example,  many  affirmative  action  violations  are  inter- 
related and  can  more  easily  be  described  together — e.g.,  problems 
with  job  group  formation  usually  result  in  problems  with  utiliza- 
tion analysis,  underutilization  determinations  and  goals. 

(a)  Violation:   State  the  practice  that  constitutes  the  vio- 
lation and  identify  the  sections  of  the  regulations  and/or 
statutes  allegedly  violated. 

(b)  Facts:   Summarize  factual  findings.   Reference  the  file  and 
page  location  of  data — e.g.,  worksheets,  statistical  analy- 
ses, cohort  analyses,  salary  analyses,  medical  evidence, 
contractor  documents,  etc. — which  are  the  basis  for  each 
factual  finding. 

(c)  Analysis:   Analyze: 

(1)  why  the  facts  lead  to  a  conclusion  of  violation.   Where 
discrimination  is  the  issue,  analyze  under  the 
appropriate  theory  and  burden  of  proof  (see  Chapters  3 
and  7) . 

(2)  the  contractor's  position  and  any  data  provided  in 
support  of  its  position  (referencing  file  location) , 
giving  the  reasons  (referencing  supporting  documenta- 
tion) for  concluding  that  the  contractor  has  not 
adequately  responded  to  evidence  of  violation  and/or 
that  it's  position  is  a  pretext  for  discrimination. 

(3)  possible  further  contractor  positions  and  the  overall 
strengths  and  weaknesses  of  the  case. 
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(d)  Remedy :  Describe  the  proposed  remedy.  Indicate  the  basis 
and  support  for  the  type  of  remedy  proposed.  Describe  the 
contractor's  position  on  remedy  if  this  has  been  discussed 
with  the  contractor. 

(1)  Individually-Based  Backpay:   If  proposed  remedy  in- 
cludes individually-based  backpay,  indicate  the  pay 
rate  used  (and  if  from  other  than  payroll  records,  its 
source) ,  the  method  of  computation  and  applicable 
interest  rates.   Include  or  attach  a  summary  list  of 
back  pay  due  with  the  name  of  each  alleged  victim,  the 
period  covered  and  amount  allegedly  due  (referencing 
the  file  location  of  individual  computation  sheets) . 

(2)  Formula  Relief:   If  proposed  remedy  includes  formula 
relief,  indicate  the  rationale  for  a  formula  approach, 
the  basis  for  calculating  the  total  amount  due,  and  the 
method  of  allocating  the  total  amount  among  class 
members . 

(e)  Where  the  analysis  described  in  this  item  7  has  already  been 
prepared  in  narrative  format  (addressing  all  subitems  given 
here)  in  the  SCRR,  if  the  SCRR  analysis  is  on  word  process- 
ing equipment,  copy  it  to  here.   If  the  relevant  SCRR  anal- 
ysis is  not  on  word  processing  equipment,  you  may  conven- 
tionally copy  and  "cut  and  paste"  here  (as  neatly  as  poss- 
ible) . 

(f)  SOL/JRC  or  RO/NO  Opinions:   If  applicable,  reference  the 
file  location  of  and  summarize  any  Solicitor's/Joint  Review 
Committee  and/or  Regional  or  National  Office  opinions  or 
recommendations  and  the  action  taken  respecting  them. 


8.    CONCILIATION 

Describe  the  conciliation  efforts  undertaken.   Describe  signifi- 
cant aspects  of  those  efforts — e.g.,  what  was  offered,  by  whom, 
rationale  for  rejecting,  and  issues  at  impasse.   Identify  dates 
conciliation  was  attempted,  the  participant (s)  and  summarize  the 
results,  referencing  the  file  location  of  meeting  notes,  pertin- 
ent correspondence,  etc. 
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If,  however,  there  has  already  been  some  discussion  of  concil- 
iation with  respect  to  particular  violations  in  item  7  above 
(e.g.,  the  contractor's  position  on  the  violation/ remedy,  etc.)/ 
that  discussion  may  be  referenced  here  in  the  context  of  total 
conciliation  efforts. 

IMPORTANT:   If  conciliation  sessions  continue  after  this  Trans- 
mittal Memorandum  is  prepared,  it  is  critical  that,  at  a  minimum, 
an  addendum  be  attached  updating  the  status  of  negotiations  (in- 
cluding any  additional  violations  resolved — see  item  10  below) 
and  referencing  the  file  location  of  pertinent  meeting  notes  and/ 
or  correspondence. 


9.  CONCLUSIONS/RECOMMENDATION 
Indicate  the  action  being  recommended. 

10.  ATTACHMENT  -  VIOLATIONS  FORMALLY  CITED  BUT  RESOLVED 

In  an  Attachment  to  the  Transmittal  Memorandum,  list  any  viola- 
tions cited  in  one  or  more  of  the  following  documents  that  have 
been  resolved  as  of  the  date  the  Transmittal  Memorandum  is  pre- 
pared:  Predetermination  Notice;  Notice  of  Violation;  Show  Cause/ 
Amended  Show  Cause  Notice;  and/or  15-Day  Notice. 

Briefly  describe  the  resolution,  referencing  the  file  location  of 
documents  that  provide  more  information  on  the  issue  and  its 

resolution. 
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NOVEL  ISSUES 


The  following  issues  are  currently  designated  as  novel.   When  a 
case  involving  a  listed  issue  is  recommended  for  enforcement,  the 
case  file  will  be  sent  to  the  NO,  Division  of  Program  Operations, 
for  referral  to  NSOL  rather  than  being  sent  to  RSOL.   See  Section 
8103. 


1.  Enforcement  cases  in  which  make-whole  relief  affects  the 
contractor's  collective  bargaining  agreement  (CBA)  with  a 
union,  the  union  refuses  to  sign  the  CA,  and  the  contractor 
will  not  sign  the  CA  without  a  nonadmissions  clause 

For  further  discussion,  see  Sections  7F06(f),  8C  and  the 
8F01(e)  comment  on  paragraph  3  of  the  standard  CA  text. 

2 .  Enforcement  cases  in  which  the  contractor  refuses  to 
implement  properly  the  requirement  that,  for  utilization 
analysis  and  goals  purposes,  jobs  are  included  in  the  AAP  of 
the  establishment  where  decision  making  authority  for  them 
resides. 

For  further  discussion,  see  Section  2C05. 

3 .  Enforcement  cases  involving  fetal  protection/reproductive 
hazards. 

For  further  discussion,  see  Section  2G15(d)(2). 

4 .  Enforcement  cases  involving  testing  or  other  disparate 
impact  issues. 

For  further  discussion,  see  Sections  3N02,  3Q00  and  7E. 
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5.  Enforcement  cases  in  which  the  contractor  refuses  to  submit 
an  AAP  and/or  to  allow  an  onsite  review  based  on  the  provi- 
sions of  a  consent  decree  or  other  court  order. 

Note  that  Section  2B10  continues  to  apply  when  the  refusal 
is  based  on  current  litigation  or  when  the  issue  is  limita- 
tion of  the  scope  of  the  onsite  review  because  of  a  consent 
decree  or  other  court  order. 
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CHAPTER  8 
RESOLUTION  OF  NONCOMPLIANCE 

INDEX 


Administrative  Enforcement  Proceedings  8-55 

Administrative  Procedure  Act  8-55 

Affirmative  Action  Plans  (AAPs) ,  Acceptability  of  .  .  8-6,  8-7, 

8-9 

AAP,  Executive  Order,  Employment  Activity  Data  .  .  .   8-6,  8-24 

8-65,  8-67 

AAP,  Executive  Order,  Non-Receipt  of  8-6,  8-59 

AAP,  Section  503/38  U.S.C.  2012,  Non-Receipt  of  .  .  .  8-5,  8-59 

Amended  Show  Cause  Notice 8-4,  8-24,  8-25  to  8-26 

Applicant  Flow  Records  8-65 

Case  File  8-29,  8-45,  8-46,  8-52,  8A-4 ,  8B-1 

Castillo  v.  Userv 8-30 

Conciliation  Agreement  .  .  .  8-12,  8-13,  8-15,  8-16,  8-17,  8*-18, 

8-19,  8-21  to  8-22,  8-25,  8-33  to  8-44, 
8-45,  8-46,  8-47,  8-48,  8-49,  8-51 

Conciliation  Discussions, 

Union  Involvement  in 8-14,  8-21  to  8-22 

Coverage 8-25,  8A-2  to  8A-3 

Debarment  as  a  Sanction 8-2 

Debarred  Contractor,  Reinstatement  of  8-52 

Disparate  Impact  8B-1 

EEO  Clause 8-27,  8A-3 

EEO-1 8-40,  8-64 
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Enforcement  Proceedings,  Administrative  8-55 

Enforcement  Proceedings,  Judicial  8-25,  8-56 

Enforcement  Proceeding,  Stopping  8-54 

Enforcement  Recommendation  .  .   8-4,  8-7,  8-9,  8-11,  8-13,  8-14, 

8-15,  8-16,  8-17,  8-18,  8-22, 

8-25,  8-50  to  8-53 

Fetal  Protection/Reproductive  Hazards  8B-1 

15-Day  Notice  8-18,  8-45,  8-47,  8-48  to  8-50, 

8-51,  8-94  to  8-97,  8A-3 ,  8A-7 

Harassment  8-10,  8-14,  8-27,  8-40,  8-48 

Hires,  Records  of,  Missing 8-59 

Interviews 8A-4 

Irreparable  Injury  8-18,  8-48 

Job  Groups  8-64,  8-67,  8-69,  8A-4 

Judicial  Enforcement  Proceedings  8-25,  8-56 

Letter  of  Commitment  (LOC)  ....   8-4,  8-12,  8-13,  8-16,  8-17, 

8-31  to  8-33,  8-92  to  8-93 

Linkage 8-30 

Modified  Show  Cause  Notice  (H/V  only)  .   8-12,  8-13,  8-16,  8-84 

Monthly  Employment  Utilization 

Report  (CC-257) ,  failure  to  submit  8-8,  8-24,  8-77, 

8-79,  8-81 

Monthly  Employment  Utilization 

Report  (CC-257),  Incomplete  8-8,  8-23 

Monthly  Employment  Utilization 

Report,  (CC-257),  Incorrectly  Completed  8-24,  8-81 

Notice  of  Violation  8-4,  8-10,  8-11,  8-12,  8-13, 

8-26,  8-69,  8A-3,  8A-7 
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Novel  Issues 8-22,  8-54,  8-55,  8B-1  to  8B-2 

Pattern  or  Practice  Case,  Remedies  in  8-10 

Pattern  or  Practice  of  Discrimination  8-4,  8-10,  8-11, 

8-33,  8-44 

Predetermination  Notice  8-4,  8-10,  8-26,  8A-7 

Progress  Reports,  Evaluation  of 8-45  to  8-46 

Promotion,  Temporary  Suspension  of  8-2  0 

Promotion  Records,  Missing  8-65 

Records,  Access  to  8-10,  8-14,  8-46,  8-77 

Records,  Obligation  to  Retain  8-42,  8-45,  8-77 

Reinstatement  of  Debarred  Contractor  8-58 

Remedies  in  Pattern  or  Practice  Case 8-10 

Remedies  versus  Sanctions  8-1  to  8-2 

Reproductive  Hazards/Fetal  Protection  8B-1 

Retroactive  Seniority  8-10,  8-14,  8-20,  8-22,  8-71 

Sanctions  and  Penalties  8-57 

Sanctions  for  failure  to  implement  acceptable  remedies  .  .   8-2 

Sanctions  versus  Remedies  8-1  to  8-2 

Seniority,  Retroactive  8-10,  8-14,  8-20,  8-22,  8-71 

Show  Cause  Notice 8-4,  8-6,  8-7,  8-9, 

8-10,  8-11,  8-12,  8-16, 
8-23  to  8-30,  8-59  to  8-89 

Show  Cause  Notice,  Amended 8-4,  8-22,  8-25  to  8-26 

Show  Cause  Notice,  Modified  (H/V  only)  .  8-12,  8-13,  8-16,  8-84 

Signature  Authority  .   8-21,  8-27,  8-28,  8-32,  8-43,  8-49,  8-53 
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Standard  Compliance  Review  Report  (SCRR)  8-46,  8-47, 

8A-2,  8A-6 

Stopping  Enforcement  Proceedings  8-54 

Substantial  Evidence  8-55 

Title  VII,  Civil  Rights  Act  of  1964 8A-1 

Underutilization  Determination  8A-4 

Union  Involvement  in 

Conciliation  Discussions  8-14,  8-21  to  8-22 

Union,  Notice  to 8-14,  8-21  to  8-22 

Violation,  Notice  of  8-4,  8-10,  8-12,  8-21,  8-29, 

8-69,  8A-3,  8A-7 

Workforce  Analysis  8-41 
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